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BCTYII

Ilpuceauyemuca 20-piuuito kagheopu
uusinbHO20 npaea i npoyecy

/loneywvkozo nayionanbnozo ynieepcumenty
imeni Bacuna Cmyca

B mporeci peamizarii cTparerivHuX 3aBIaHb AP KaBH 3aiiisl 3a0e3MeUCHHS
cTaioi Ta MO3UTHBHOI AWHAMIKM (YHKIIIOHYBaHHS EKOHOMIYHOI CHCTEMH, YTBEp-
JOKEHHS IIPaBOBOTO ITOPS/KY BaKIMBOTO 3HAUYCHHS HaOyBalOTh NMUTAHHS ITBH-
IICHHS €()eKTUBHOCTI TPABOBOTO PETYIIOBAHHS MalHOBHX BimHOCHH. OmHI€IO 3
HaMBaXXIIMBIIIMX CKJIAIOBUX MEXaHI3MY IIPaBOBOTO PETYJIIOBaHHS MaifHOBHUX Bij-
HOCHH € 3a0e3MeYeHHs] MOXKIIMBOCTI Cy0’€KTiB TMPaBOBIAHOCHH 3aXUCTHTH CBOE
IIPaBO Ta 3aKOHHUM 1HTEpeC y pasi iX MopyIIeHHs.

CycninbHUH PO3BUTOK, €KOHOMIUHI IEepeTBOPEHHs, Iio0ai3amiliHi nporecu
CHPaBIISIIOTH CBill BIUIMB HA HAsBHY MapajurMy MaiHOBHX IIpaB i iX 3aXHCTY
IIpaB, HaJlal0udl HOBUH eMITipUYHUI Marepiall, 30araqyyioun HayKOBO-TEOPETHYHI
koHIenmii i migxoau. CydacHa CHCTEMa IpaBa aKTHBHO CBOJIOIIOHYE 1 TpaHC-
(opMyeThCs, 3BaXKal0UH Ha MPOLIECH PO3IIMPEHHS HAasBHUX 1 MMOSIBU HOBHX cdep
MIPaBOBOT'O pEryJIIOBaHHS, MOJAJbIIOI CIieliani3amii MpaBoBOr0 pPEeryJlOBaHHS.
[Tpu 1poMy posib MaifHOBOT CKJIaJI0BOT B MPEAMETax PEryJIFOBaHHS OiIbLIOCTI ra-
Jy3eil mpaBa 3pocTae. 3 PO3BUTKOM CKOHOMIYHHX BIJHOCHH 3MIHIOETHCS CTalia
KOHLIETIIis PO3yMiHHS MaifHa, 30UIbLIYETHCS PI3HOMAHITTSI MAaifHOBHX OJar, Maii-
HOBHUX TIpaB, €KOHOMIUHHMX IHTEpeciB, 10 HaOyBalOTh €KOHOMIYHOI I[IHHOCTI K
OXOIUTIOIOTECS TIOHATTAM MaifHa B ITUPOKOMY PO3yMiHHI. 3a3Ha4eHE 3YMOBIIOE
00’€KTUBHHUI 3aITUT Ha NMPOBEIECHHS MIKITY3eBUX IOPUIMYHUX IOCIIKeHb, SKi
30pi€eHTOBaHI Ha KOMIUIEKCHUH aHaii3 MpoOIeMaTHKN 3aXHUCTy MPaB Ta 3aKOHHUX
iHTepeciB YIaCHUKIB MAaifHOBUX BiTHOCHH.

[IpaBoBa inmest TapaHTOBAHOCTI CYAOBOTO 3aXWCTy 3HAWIIIA 3aKpIIUICHHS B
cTarTsx 6, 13 €Bponeiickkoi KOHBEHIIIT PO 3aXUCT MPaB JIIOAWHHU i OCHOBOTIOIOXK-
HHUX CBOOOI, SIKi TapaHTYIOTh MIPAaBO Ha CIPABEUIMBHUI CyIl, TPaBO Ha €(hEeKTHB-
HUH 3aci0 FOPUIMYHOTO 3aXHCTY, a TakoKk Hopmax KoHctutymii Ykpainw, ramy-
3eBUX KOJIEKCAaX 1 CIeiaJIbHNX HOPMAaTHBHO-TIPAaBOBUX aKTaX.

Y HamuionansHhiii crpaterii y cdepi mmpaB JItoanHHM, 3aTBepKeHOT YKazoM [Ipe-
3ugeHTa Ykpainu Big 25 ceprHs 2015 poky Ne 501/2015, HaromnomryeTsesi, 1o
TOPSI 13 IEPHIOYEPrOBUMH 3aB/IaHHAMH L1010 3MIlHEHHS HaIllOHAJIBHOI Oe3rekn,
MIOJIOJIaHHS €KOHOMIYHOT KpH3H, pe)OpMyBaHHS JIepKaBHOT'O YIPABIIHHS TOLIO
3a0e3MeueHHs MPaB 1 CBOOO JIFOIUHK 3aJIMIIAETHLCS TOJIOBHUM O0OB’SI3KOM JIEp-
JKaBHM Ta MA€ BU3HAYATH 3MICT i CIIPSIMOBAHICTh JIsUIHOCTI JCPKaBU B YCiX ii 3y-
cuuisix. [Ipy koMY Ha ChOTO/IHI HEHAJIG)KHUM YMHOM 3a0e3MeuyeThesl PaBO Ha
CHpaBeUIMBUIA CyJI, IPO 11O CBIAYUTH, 30KPEMa, HETOCKOHAIICTh ITPOIIECYaTbHUX



IHCTPYMEHTIB JJIsl 3aXMCTY NpaB Ta iHTEpeciB 0oci0; cucreMa HaJaHHsS Oe3oruar-
HOI TPaBOBOI JONIOMOTH HE BPaxOBYE HOBI KaTeropii oci0, siki il moTpeOyoTh;
CHCTEMAaTHYHE HEBHKOHAHHS PillleHb CYiB; HEAOCTATHIN piBEHb €IHOCTI Ta IO-
CIIIOBHOCTI CyIOBOi MPAaKTHKH; HEBIAMOBIAHICTD MDKHAPOIHUM CTaHIApTaM
3aKOHO/IABCTBA y chepi CyJOUMHCTBA Ta IIPAKTHKH HOTO 3aCTOCYBAHHs .

3a0e3nedeHHs 1i€BOTO H TIOBHOLIHHOTO 3aXWCTYy IMPaB i 3aKOHHUX iHTEpeCiB
YYaCHHKIB MAaifHOBHX BiTHOCHH CTaHOBHTH Ba)KJIMBE 3aBJIAHHS IaIy3eBOTO MPaBoO-
BOT'O PEryJIrOBaHHA. Binomo, mo piBeHb HOPMAaTHBHOTO KOHCTPYIOBAaHHS 3aXO0.iB
BIUTMBY Ha TIOPYIIHHKIB i PO3BUTKY IPAKTUKH 3aCTOCYBaHHS 1IMX 3aXOJiB CHTHa-
Ji3y€e y4acHHKaM MaifHOBOTO 00OpOTY, 30KpeMa i 3apyOi’KHMM iHBECTOpam, Ipo
CTaH JOTPUMAaHHIM HAJIEXKHUX IM IpaB, KOJO HNOTCHIIMHNX PU3MKIB y Wil cdepi
i, BIATaK, CTAHOBUTh BA)XXJIMBHUH YMHHHUK NPUHHATTS pillleHb y Mpoleci ImpoBa-
JUKEHHST €KOHOMIYHOI AismbHOCTI. EdexTnBHa peanizamis 3aX0JiB JAep>KaBHO-
MIPUMYCOBOTO BIUIMBY IIOJIO OCi0, SIKI CTBOPIOIOTH 200 Mar0Th Hamip CTBOPHUTH
MIEPEIIKOIY B HAJISKHOMY 3JIiIICHEHHI IIpaB, CIIpaBiisie MPeBEHTHBHE 1 mpodinak-
TUYHE 3HAYEHHSI CTOCOBHO TXHBOI MOBEAIHKHU, MIATPUMYIOYH HEOOXiqHHH CTaH
MIPaBOMOPSIKY B KpaiHi. Uepes 11e BaXIIMBOTO 3HaUEHHsI HaO0yBa€e po3poOKa Teo-
PETUKO-METOJIOIOTIYHHX 3aca/l YIOCKOHAICHHS 3aXHUCTy IIPaB Ta 3aKOHHHX 1HTe-
pECiB YYaCHUKIB MAifHOBUX BiTHOCHH.

Bukianene Bka3ye Ha akTyalbHICTb JOCIIDKEHHS TEOPETHYHUX 3acall 1 Mpak-
THKH IIPaBOBOI'O PETYJIIOBAHHS 3aXHUCTy IIPaB Ta 3aKOHHUX IHTEPECIB yYaCHHKIB
MalHOBHX BiZIHOCHH 3 METOIO JOONpAIFOBAHHS HAasBHHUX i ()OPMYyBaHHS HOBHX
HAyKOBO-TEOPETHYHUX IOJOKEHb LIONO0 3aXHCTY MPaB Ta 3aKOHHHX IHTEpECiB y
3a3HaueHii cdepi i 0OTpyHTYBaHHS Ha LIl OCHOBI NMPOMO3MIIINA, CIPIMOBAHUX Ha
YAOCKOHAJICHHS BIAIIOBITHOTO 3aKOHO/IaBCTBA.

TeopeTHYHNUM HIAIPYHTSAM AOCHTIKESHHS NOPYIICHUX TUTaHb BUCTYIIWIH IPYH-
TOBHI HalpallOBaHHs] BYCHUX TEOPETHKIB Ta NPEICTABHUKIB HUBIILHOTO, FOCIIO-
JIapChKOT0, TPYJIOBOTO, KOPIIOPATHBHOTO IIpaBa IIOAO IMOHSTTS, BUJIIB, O3HAK,
3MICTY MaifHOBHX BiJTHOCHH, a TaKOX NMpPOOJIEMaTHKH, OB’ sI3aHO{ 3 MEXaHI3MOM
3aXHMCTOM ITPaB i 3aKOHHUX IHTEPECIB.

EmnipuyHy OCHOBY JOCIIKEHHSI CKJIaJIM FOCIIO/IapChKe Ta IIUBUILHE 3aKOHO-
JIaBCTBO YKpaiHH, 10 PEryJItoe MaifHOBI BiTHOCHHH, Cy/I0Ba NPAKTHKA, IIPAKTHKA
JISUTBHOCTI Cy0’€KTIB TOCIIOaploBaHHs, O(iliiHI CTATUCTUYHI JlaHi, MDKHAPOA-
HO-TIPaBOBI aKTH, KOHBEHIIi], 3aKOHOJIaBCTBO IHO3EMHHX JIEPXKaB Yy JOCITI/DKyBa-
Hili chepi.

MoHorpadist mATOTOBIEHa TBOPYUM KOJEKTHBOM, SIKMH TPENCTABICHO MPO-
(hecopchKo-BUKIIAIAIBKUM CKJIQJIOM Ta aciipaHTtamu Kadelpy HUBUILHOTO MpaBa
i mporecy.

! [po 3areepmxenns HarionansHoi crpaterii y cdepi npas monunu: Ykas [Ipesunenrta Yikpainu Bin 25 ceprms
2015 poky Ne 501/2015. URL: https://zakon.rada.gov.ua/laws/show/501/2015#Text
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PO3JILT 1

3ATAJTBHOTEOPETHUYHI TOJIOKEHHSA
MOA0 3AXUCTY IIPAB TA IHTEPECIB
YYACHUKIB MAMHOBHUX BIJTHOCHUH

1.1. TeopeTnko-mMeToA0JIOTiYHI 3acaau 3aXUCTy NMpa. i iHTepeciB
YYACHMKIB MallHOBUX BiTHOCUH

Kogans 1. .,

0-p 10puo. Hayx, ooyenm

O0eKaH IpUOUYHO20 axyibmenty,

3asidysay kaghedpu yusinbrHoeo npasa i npoyecy (2014-2019 pp.)

OpHi€ro 3 HaWBaXKIMBIIIMX CKJIQJIOBHX MEXaHI3My IIPaBOBOTO PETyJIIOBaHHS
MafHOBUX BiTHOCHH € 3a0e3MeUYeHHsT MOXIIMBOCTI Cy0’ €KTiB IPaBOBITHOCHH 3a-
XHCTHTH CBOE TIPaBO Ta 3aKOHHHMH IHTEpec y pasi 1X MOpYIIeHHs, HEBU3HAHHS,
OCIIOPIOBaHHS. YTBEp/KEHHS BUCOKMX CTaHIAPTIB 3aXHUCTY, 1110 MPOSIBIISIIOTECS Y
3a0e3medeHHi JOCTyIy A0 3aXHUCTy i HOoro e)eKTHBHOCTI, BA3HAYAIOTh CTaH IUBI-
JI30BaHOCTI CYCIUIBCTBA, PiBEHb PO3BMHEHOCTI MPABOIOPSIIKY, PEATbHOTO JIOTPH-
MaHHSI TIpaB JIFOJIMHH. 3arajJbHOI0 TEHICHIIIEI0 PO3BUTKY IpaBa B OUIBIIOCTI Kpai-
HaX CBITY CTa€ TONITHKA TIOCHJICHHS 3aXHUCTY IPaB SK Ha HAaliOHAIFHOMY, TaK i
Ha MDKHapOJTHOMY, PETIOHAIBHUX PIBHSX.

ITpaBoBa iiest rapaHTOBAHOCTI CYZ0OBOTO 3aXHCTy 3HANIILIA 3aKPIIICHHS B CTAT-
Tax 6, 13 €Bporneiicbkoi KOHBEHIIT ITPO 3aXKUCT MPaB JIFOJMHH 1 OCHOBOMOJIOKHHIX
cBobox, crartax 13, 55 Koncruryuii Ykpaiuu Ta crenialbHUX HOpMaTUBHO-TIpa-
BOBHUX aKTax. Ha piBHI ramy3eBuX KOoJU(pIKOBAHUX aKTiB 3aXUCT IPaB 3aKIJIAJICHO
sSIK BUXIJJHA 3aca/ia, IPUHIKI PAaBOBOTo peryiroBanHs. Hanpukian, y ct. 6 I'oc-
MOJTAPCHKOTO KOJIEKCY YKpaiHu 3a0e3TeueHHs] eKOHOMIYHOT 0araTOMaHiTHOCTI Ta
PIBHOTO 3aXHCTy Iep:KaBOIO YCiX Cy0’€KTiB TOCIOAAPIOBAHHS BITHECEHO J0 3arajb-
HUX TPUHIMIIB rocrofapioBanns. CyIoBHi 3aXUCT UBUIBHOIO MpaBa Ta iHTepe-
CY pO3IIISIA€ThCS SIK 3arajibHa 3acajia [IMBUILHOTO 3aKOHO/aBCTBA.

3abesredyeHHsT 3aXUCTy MpaB Ta IHTEPECiB YYaCHWKIB MAWHOBUX BIJIHOCHH
CTa€ OJHHUM 13 HAWTOJIOBHININX 3aBJaHb JCPKaBH B KOHTEKCTI peaibHOrO BIIPO-
B3 DKCHHS TIPUHIMUITY BEpXOBEHCTBa mpaBa. BimgmosinHo no cr. 14 Yromm mpo
acoriariro Mix Ykpainoto ta €sponeiicbkuM Coro30M, €BpOTICHCHKUM CITIBTOBA-
PHCTBOM 3 aTOMHOI eHeprii Ta iXHIMU nepkaBamu-uieHamu, CTOpoHH YToJau Ha-
JIAIOTh OCOOJIMBOTO 3HAYCHHS YTBEPXKCHHIO BEPXOBEHCTBA NpaBa, YKPIIUICHHIO
IHCTUTYIH yCiX PiBHIB Y cepi MPaBOOXOPOHHUX 1 CYyTOBUX OPraHiB, 3MIIIHEHHIO
CyJ0BOi Biajy, MiJBUIICHHIO il €()EeKTUBHOCTI, rapaHTyBaHHIO 11 HE3aJeXHOCTI
Ta HEYNEPEHKEHOCTI?.

2 Vrona npo acouiariro Mix Ykpainoro, 3 ojHiei croponu, Ta €poneiicbkum Coro3oM, CBPONEHCHKAM CITIBTOBAPUCTBOM
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Bin piBHs 3aXMCTy MaifHOBUX IPaB 3aJISKUTh SIKICTh KHUTTS HACEIEHHS, PO3-
BUTOK IHBECTUIIMHMX MPOLECIB, IUBUII30BAHOTO KOHKYPEHTHOTO CYIEPHHIITBA,
COIIaIbHO-eKOHOMIYHHX MIEPETBOPCHD Ta 1HII Ba)K/TMBI TOKa3HKUKH, sIKi 3a0e3re-
YyIOTh CTaUil PO3BUTOK KpaiHHU. 3a pe3ylbTaTaMd AOCITIHKEHHS e(eKTUBHOCTI
3aXHUCTy MPaB PEYOBOi Ta IHTEIEKTyalIbHOI BIACHOCTI, III0 MIPOBEICHI BCECBITHHO-
BiJIOMOIO OpTaHi3aliel0 «AJBSHC MPaB BIACHOCTI», po3pobieHo MixHapomHui
iHeKC MaifHOBUX IIpaB, TIPHU OOYHCIICHHI SKOTO BPAaXOBYIOTHCS AECATH KPUTEPIiB,
cepeq SIKUX: BEPXOBEHCTBO IIpaBa, MONITHYHA CTAOUTBHICTD, HE3aJIeXKHICTh CYHO0-
BOI TUIKH BIIAJH, PiBeHb KOPYIIIIil, 3aXUCT MIPaB BIACHOCTI, JOCTYIHICTh KPEAUTY-
BaHHS, 3aXHCT IPaB iHTEIEKTYaIbHOI BIACHOCTI, 3aXHUCT MaTEHTY, pPiBEHb MipaT-
CHKOTO KOIIIOBaHHA. 3a3HaueHi Kputepii popmMyIoTh Tpu ckianoBi lngekcy: mpa-
BOBE i1 MONITUYHE CEepelIOBHUINE; 3aXHCT MaTepialbHOI BJIACHOCTI; 3aXHUCT 1HTe-
JIEKTyasIbHOT BJIACHOCTI®,

Hageneni naHi BKa3yroTh Ha Te, IO KaTEropisi 3aXUCTy MalfHOBUX IpaB Tepe-
OyBae y TICHOMY B3a€MO3B’S3KY 3 IHIIMMH YMHHHKAaMHU, SKi 3a0e31e4yIoTh edex-
TUBHY pealti3ailifo MaiHOBUX MpaB, BOJHOYAC CTAHOBHUTH LIEHTpaJbHE MicClE Cce-
pen HuX.

3a3HavyeHe MMOBHOIO MIpOIO MOIIUPIOETHCS Ha BIAHOCHHH 3aXHCTy MalHOBUX
IIPaB 3a y4acTio K (pi3MYHMX OCiO, TaK 1 FOPUIUIHUX 0Ci0. Y CydacHii ekoHOMIY-
HIil Teopil JOBEACHO, 110 HASBHICTh Y BUPOOHHKA CIICIIU(IKOBAHUX 1 3aXHIICHUX
IpaB Ha PecypcH i pe3ynbTaTH iX BUKOPHUCTAHHS CTAHOBUTH OCHOBY OyAb-SKO1
BUPOOHHMYOI JisUTLHOCTI, CTBOPIOE JIIEBI CTUMYJIH JUIsl €(DeKTHBHOTO BUKOPHCTaH-
HS IIUX pecypciB. BiIacHUK HE3aXHIEHNX pecypciB BUKOPHCTOBYE OCTAHHI 3 MiHi-
MaJIbHOIO €(heKTUBHICTIO, OCKUJIBKM CTBOPIOBAHUI HUM «HAITUIIOK)» MOXE OyTH
npupiacHeHuii 6e3 6yab-AK0i KoMIeHcalii iHmuMu cy6’extamu’,

Sk 3a3HauaeTHCA B HAYKOBIH JiTeparypi, OCHOBHOIO 3acajoro, IO BimoOpa-
Kae (yHIAMEHTallbHY 3aKOHOMIPHICTh MpeaMeTa Teopii MpaBOBOTO 3aXHUCTY, €
3araJbHOCOINIaNTbHa MOTpeda y O0e3KOH(IIIKTHOMY iCHYBaHHI, siKa depe3 HeMOXK-
JIMBICTH TIOBHICTIO JIIKB1TyBaTH KOH(JIIKTH IMPABOBHUX 1HTEPECIB TPAaHCHOPMYETh-
sl y 3araJlbHOCOIIJIbHY MOTpeOy 3rIaUuTH HACTIAKYA TAaKUX KOH(IIKTIB 1, 32 MOX-
JIMBOCTi, MaKCHMaJIbHO BiJTHOBHUTH, HACKUIBKH 1€ MOXIIMBO, TIOPYIIECHI MPaBOBi
iHTepecH YJIeHiB CyCiIbCTBaS.

TeopeTHKo-MeTo/10I0TiUHY OCHOBY JOCHIPKEHHS MMTaHb 3aXUCTY IPaB 1 iHTe-
peciB yUaCHUKIB MaliHOBUX BIJJHOCHH CKJIQIAl0Th PO3POOJICH] 3arabHOI0 TEOPIi0
IpaBa, HayKOI0 IOCIIOIapCHKOr0 1 MUBUIBHOTO TpaBa JOKTPUHAIBHI TTOJIOKEHHS

3 Aupomyk T'. O. Harionanbha innosaniiina cuctema ®innsii: gopmymna yenixy. Hayka ma innosayii. 2010. T. 6.
Ne 4. C.102.

4 Tam6oB1EeB B. YiIyuInenue 3amuThl MpaB cOGCTBEHHOCTH — HEUCTIONB3YEeMBbIH Pe3epB SKOHOMHYECKOTO pocTta Poc-
cun? Bonpocwi sxonomuku. 2006. Ne 1. C. 22-23.

® MusbkoB A. B. TIpaBoBoe peryiMpoBaHHe 3alIUTbl IPKIAHCKUX NPaB U [PaBOBbIX MHTEPECOB: aBTOped. aucc. ...
n-pa ropua. Hayk 1o cren. 12.00.03; ®TBOYBO «Poccuiickuii rocynapcTeHHbIH YHHBEPCHTET IpaBocyus». MockBa,
2015. C.15. URL: https://www.dissercat.com/content/pravovoe-regulirovanie-zashchity-grazhdanskikh-prav-i-pravovykh-
interesov


https://www.dissercat.com/content/pravovoe-regulirovanie-zashchity-grazhdanskikh-prav-i-pravovykh-interesov
https://www.dissercat.com/content/pravovoe-regulirovanie-zashchity-grazhdanskikh-prav-i-pravovykh-interesov

Po3zoin 1

PO CYTHICTb, 3MICT 3aXHCTy Cy0 €KTHBHUX MpaB, BIIMEKYBaHHS IOT'O HOHSITTS
BiJl IHIIIUX TIPABOBHX KATETOPIH, SIKi OMOCEPEIKOBYIOTh peajli3allifo MPaBoOXOPOH-
HOi (QyHKIIT npaBa. AHai3 1 y3araJibHEHHS TaKMX PO3POOOK € HEOOXIAHUM Mij-
TPYHTSIM AJIS1 PO3KPUTTS 0COOIMBOCTEH SIK CTATHYHMX, TaK i TMHAMIYHHAX aCIEKTiB
MPaBOBOI'O 3aXHUCTY.

3axuCT IpaB CTAaHOBHUTH MPABOBY KATETOPIF0 MIKTay3eBOTO 3HAYCHHS, SKa
IIMPOKO BUKOPUCTOBYETHCS Ha 3aKOHOIABYOMY PiBHI, B HAYKOBHX JOCIIDKSHHIX
y Tay3i mpaBo3HaBcTBa. HeoOXiqHO 3BepHYTH yBary Ha 0araTOacleKTHICTh 3Ha-
YeHb, B IKUX BKUBAETHCS MOHATTS 3aXUCTY, IO MOB’A3aHO 3 HOro TICHUM B3a€EMO-
3B’S13KOM 3 HHU3KOIO CyMDKHHX ITOHATH, SK-TO «OXOpOHA IIPaBy», «IIpaBoBa 0XOPO-
Ha», «IIpaBoBe 3a0€3MeYEeHHs» TOLIO.

Haii6inpm 61M3pKUM /10 MTOHATTS 3aXUCTY IIPaB 32 CMUCIIOBUM 3HAYEHHSM 1
ceporo 3acTOCYBaHHS BBAKAETHCS ITOHSTTSI «OXOpOHA IpaBy. [InTaHHs mpo criB-
BiJTHOIICHHS IIUX MOHSTH 3aBXIM IMOCITaIH YiTbHE MICIC Y 3aralbHOTCOPCTHY-
HUX Ta rajy3eBUX HAYKOBHX JMCKYCIisSIX, BOAHOYAC 1 HMHI X HE MOXXHA BBaXKaTH
ocTaToyHO BUpimeHMMH. He 3arim0irorounch B aHali3 HasiBHUX JUCKYCil, BAPTO
3a3HAYNTH, 10 OUILIIICTE JOCTIHUKIB BUXOIATH 13 CIIBBIJHOIIEHHS BKa3aHUX
TIOHSTH SIK 3aTaJbHOTO (OXOPOHA MPaB) 1 YACTUHH (3aXUCT paB); IHKOJIH HOHSITTS
«3axHCT MpaB» PO3IISIAETHCS K By3bKe 3HAUEHHs OXOpOHHU TpaB. OCTaHHE SIK
OLUIBII MIMPOKE MOHATTSA OXOIUIIOE CYKYITHICTh 3aXOJIiB, IO 3a0e3MeuyrTh HOp-
MallbHHUH Tpoliec peatizaiii cy0’eKTUBHUX IpaB, TOOTO 3aXO/iB, 32 JONOMOTOI0
AKHX 3a0e3Meuy€eThCsl PO3BUTOK IIPABOBIIHOCHH B iX HOpMaJbHOMY, HENOpYIIe-
HOMY CTaHi, a TaKOXX BiJHOBJICHHS MTOPYIICHUX a00 OCIIOPIOBAHUX TIPaB Ta iHTeE-
peciB; 10 ocAraeThCs MUIAXOM KOHTPOJIIO 3a JA0AEPKAHHAM NpaB, npodinakTy-
KM, TIOTIEPEDKEHHS TTPABOTIOPYIIEHb, YCYHEHHS iX IpuuuH’. DaKTHYHO TPaBoBa
OXOpOHA Y TAKOMY HIMPOKOMY PO3YMIiHHI CHIBIANA€ 3 IMOHATTSAM IIPABOBOTO pe-
TYJIOBaHHS.

CyTHiCTh 3aXHCTY MPaB sIK JJAHKH MTPaBOBOi OXOPOHU Ma€ O1IbII BY3bKHH 110-
PIBHSIHO 3 OCT@HHBOIO CIIEKTp Jii — 3aXHCT IMOJISITa€ B pearyBaHHI Ha HasBHI abo
Taxi, 110 CTAHOBIIATH PeasibHy 3arpo3y, NepemIKo i B HOpMaJIbHOMY 3JIiHICHEHHI
cy0’€KTHBHUX TpaB i 3aKOHHUX 1HTEPECiB, sIKi HA0YBaIOTh O3HAK IPABONOPYIIECH-
Hs1, HEBU3HAHHSI, OCIIOPIOBAHHSI 1paB TolIo. BiacHe 3axucT Mae, sK IpaBUIIo, Xa-
paKkTep akTHBHOI NMPOTHJIII MPaBOIOPYIIEHHIO, IO JIOCSATAETHCS 3a JIOIMOMOTOI0
BIJIMOBITHMX 3aX0/1iB, 3aCTOCYBaHHS SIKUX JIO3BOJISIE YCYHYTH MEPEIIKOIN Y pea-
Ji3auii cy0’€eKTHBHOTO MpaBa Ta MiHIMI3yBaTH IXHI HACTIAKH (IIUISIXOM MPUITHHEH-
Hsl IPABOTNIOPYLICHHSI, BIAMIKOAYBAHHS CIIPUYNHEHUX 30HMTKIB TOILO).

3BepHEHHS 10 HASIBHUX B IOPUIMYHIN JTiTEpaTypi TPAKTyBaHb ITOHATTS 3aXHUCTY
CBIIYUTH NP0 6AaraToacneKkTHICTh cdep 1 HAMpsSIMIB BXKMBaHHS TEPMiHA «3aXHCT

6 I'paxcnanckoe npapo: yueOnuk. T. 1. 4-¢ uzn., nepepa6. u nomn. / nox pex. A. I1. Cepreesa, [O. K. Toncroro. Mocksa:
TIBOIOJI JI. B. Pokuukos, 2000. C. 288.

" Tuxonos B. [0. CyObeKTUBHBIE NPaBa COBETCKUX IPAXkIaH, MX OXPAaHA U 3alluMTa: aBToped. [HCC. ... KaHI. KOpHI.
Hayk; PUO BIO3U. Mocksa, 1972. C. 13.



[paB» y HAyKOBOMY 00iry, 1110 HpsiMO BiJJOMBA€ThCS HA IIMPOTI MIIXOJIB 10 BH-
3HAYCHHS LBOTO MOHATTS. 3aXUCT NPaB BU3HAYAETHCS, 30KPEMa, SIK CYyKYIHICTh
B32€MOIIOB’SI3aHMX MPABOBUX 3ac00iB, crtocobiB i GopM, 3a JOTOMOTOIO SIKHX 32
HEeOoOXiTHOCTI 3a0e3Meuy€eThCs 3aXHCT MPaB Cy0 €KTIB TOCHOAApIOBaHHS y pasi ix
nopyuenns (O. I1. TToauepkopuuii)®; cucreMa nepeadayeHuX 3aKOHOM MaTepiaib-
HO-TIPaBOBUX Ta MPOLECYaIbHO-TIPABOBHUX CIOCOOIB 1 3aX0J[iB OXOPOHM TIPaB Y
BUITAJKY 1X MOPYLICHHS YH PEaNbHOI 3arpOo3H TaKOTo MOPYILCHHS, 3alepeyeHHs,
ocnoproanns Ta HepuszHans (FO. J. Tlputuka)®; BiHOBJIEHHS TIOPYILEHOTO Mpa-
BOBOT'O CTaTycy i NPHUTATHEHHS HOPYIIHHWKIB J0 FOPHUIMUYHOI BiANOBINAIBHOCTI
(O. @ Ckakyn)™; peanizawis ynoBHOBa)xeHHM Cy6’€KTOM CBOTO MPaBa HA 3aXUCT
LIJISIXOM 3aCTOCYBaHHS CIELiaIbHO YIIOBHOBXEHUMH oco0amMM abo HMM camo-
CTifiHO TepedavYeHuX 3aKOHOM CHOCOOIB 3aXHMCTy 3 METOIO BiJHOBJICHHS IOPY-
wenoro npasa (O. B. Aymesa)'; fisnbHICTh 10J10 3aCTOCYBaHHS HOPM IPaBa,
sika CIIpsIMOBaHa Ha BiJHOBIICHHS NpaBa, 3A1HCHEHHsI IHTepPECiB, BUNHEHHS BiZIO-
BiJJHOT'O BIUIMBY Ha IPaBONOPYIIHKUKA, 30KpeMa 1 3aCTOCYBaHHS 3aXO0JIiB Bi/IOBi-
nansnocti (T. B. Boauap, T. €. AGoBa)'%;, cucteMa IOpMAMYHHAX HOPM, CIIPSAMO-
BAHMX Ha MONEPEIKEHH s Ta JIiKBifaliro npasonopymens (M. C. Manein)®,

VY cynoBiif MpakTHII MiJ 3aXUCTOM IIpPaBa PO3yMIETHCS AEPKABHO-IPUMYCOBA
JISUTbHICTB, CIPSIMOBAaHA HA BiJHOBIICHHS MOPYIIEHOTO MpaBa cy0’ekTa MmpaBo-
BiTHOCHH Ta 3a0e3MNeueHHs] BUKOHAHHSA IOPHINYHOTO OOOB’SI3KY 3000B’S3aHOIO
CTOpOHOKO™,

HaBeneHi Bu3HaYeHHS PO3KPUBAIOTH 3MICT IIOHATTS 3aXHCTY IIPaB 3 aKLEHTY-
BaHHSM yBard Ha Till 9M iHIIIHA HOTO O3HAIi. YHACTIIOK TaKol MOJiBapiaHTHOCTI
e MOHATTS HaOyBae GaraTo3HaYHOI XapaKTEPUCTHKH, IIOCTAIOYH SIK TIPABOBIIHO-
[ICHHS, CYKYIHICTh MPaBOBUX HOPM, IIPaBO3aCTOCOBYA [isSUTBHICTH BIATIOBITHUX
FOPUCIUKIIIHHIX OPTaHiB TOIIO.

3Bakaroun Ha 6AaraToOrpaHHICTh TPAKTYBAHb IOHATTS 3aXHCTY, B HAYKOBIH Ji-
TepaTypi HasBHI IiJXOJX BUOKPEMIJIEHO B TPH OCHOBHI TEOpii CYTHOCTI LbOTO
TIOHATTS: «TEOPIis 3aXO0/IiB», «TeOpis PyHKIiH» i «Teopis AismbHOCTIN .

3a3HaveHi acneKkTH (CTOPOHM) NMPABOBOTO 3aXHCTY (aKTUYHO BiOOpaXkaroTh
OKpEMi eleMEHTH MEXaHi3My 3aXHCTy NpaB. MexaHi3M 3aXHCTy Cy0’ €KTHBHHX TIpaB

8 X 03s1iicTBEHHOE npaBo Ykpaussl: yueOnuk / mox pen. A. C. Bacuibesa, O. I1. TloanepkoBHOro. 4-€ H3z1-€., ¢ U3M. U
nort. Xapekos: «Opucceii», 2009. C. 446.

9 Tpuruka 0. JI. Teopetuuni npo6iaemMu 3aXUCTy MPaB yYACHHKIB LMBIIbHUX MPABOBIIHOCHH B TPETEHCHKOMY Cyi :
aBrope(. Juc. Ha 3100yTTs HayK. CTyIMeHs JOKT. opus. Hayk : 12.00.03 «I{uBinbHe mpaBo i HUBIIBHUIT poLEC; CiMeliHe
NpaBo; MKHAPOJHE [pUBaTHE IpaBoy; KuiBchkuil HauionaneHuil yHiBepcurer iMeni Tapaca Illesuenka. Kuis, 2006. C. 9.

10 Cxaxyn O. ®. Teopus TocynapcTsa u ipasa. Xapskos: Koncym, 2000. 704 c.

11 Aymesa O. B. 3axuct npas cy0’€KTiB rOCIIOJIAPIOBAHHS Bijl TIOPYLIEHL OPraHaMU JEKABHOI BIaay : aBroped.
JWMC. ... KaHJ. ropujl. Hayk : 12.00.04 «I"ocrozapcbke NpaBo, rocrnofapcbko-npouecyanbse npasoy»; Incruryr EITJT HAH
Vkpainu. Jonensk, 2007. C. 3; Boanap T. B. Jlesxi npo6aeMu 3aXHCTy IHBUIBHUX TIPaB Y JOTOBIPHUX 3000B’A3aHHAX.
Vuieepcumemcuki nayxogi sanucku. 2007. Ne 2(22). C. 114.

12 AGosa T. E. Oxpana Xo3sicTBEHHBIX NpaB npeanpustuil; MucTuTyT rocynapersa u npasa. Mocksa: IOpua. aur.,
1975. 216 c.

3 Maneun H. C. I'paxnanckuii 3akon u npaso uunoctn 8 CCCP. Mocksa: IOpua. aut., 1981. C. 192.

4 Tloctanosa KI'C BC Bin 09.06.2020 y cripasi Ne 912/1860/19. http://reyestr.court.gov.ua/Review/89910707

1 Usmaiinosa E. B. 3ammra rpakaHcKuX IpaB: MOAXOB! K MoHuMaHut. Ilponor. JKypuan o npase. 2018. Ne 2.
URL: https://cyberleninka.ru/article/n/zaschita-grazhdanskih-prav-podhody-k-ponimaniyu/viewer
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Po3zoin 1

OTpHMaB PO3pOOKYy B Tally3eBHX IOPUAMYHHUX AociimkeHHsx. €. B. BaBinin min
MeXaHI3MOM 3aXHCTy IUBUIBHUX NPaB pO3yMi€ iHAMBIITyadbHO BUOYIyBaHY CH-
CTeMy MPaBOBHX 3aC00IB i YMOB, CIIPSIMOBAaHY Ha TOCATHEHHS METH 3 IOPUIHIHOTO
i1 paKTMYHOrO BiJHOBIEHHS MOPYLIEHUX OPaB 400 NPUIMHEHHS iX nopyieHHs e,

VY Tteopii TpyAOBOro IpaBa MexaHi3M 3aXHCTy MpaB y cdepi rnpari BU3HaYa€eTh-
csl SIK CyKYIHICTh NIPABOBHX HOPM, NPABOBHUX YCTAHOB 1 IOPHIMYHHX MPOLEAYP,
3a JOMOMOTO0 SKHX 3MIMCHIOETHCSA 3aXHCT 1 BiTHOBJICHHS OXOPOHIOBAaHUX 3aKO-
HOM IIpaB Ta iHTepecip moaunu’’.

I'ocriorapcpKo-TIpaBoBa TOKTPHHA TAKOK Ma€ BIIACHI Tay3eBi HApOOKHU 3 BH-
3HAa4YCHHS MOHATTS MexaHi3My mpaBoBoro 3axucty. C. A. Ky3pmiHa po3kpuBae
MEXaHI3M 3aXHCTy IHTEPECiB Cy0’€KTiB TOCIOAApIOBaHHs Bil HEI0OPOCOBICHOT
KOHKYpEHIIi yepe3 CyKyIHICTh IOpUANYHUX 3aC00iB, [0 MICTSITh: HOPMH IIPaBa,
AKi MOKJIMKaHI BPEryJIOBaTH IIPOLECH KOHKYPEHLIl; CHCTeMy IPaBOBIJHOCHH,
B SIKUX Cy0’ €KTH I'OCIO/IapIOBaHHS peaji3yloTh CBOI IpaBa i 000B’SI3KU 3 METOIO
JIOCATHEHHST HUMH KOHKPETHHX 1HTEpeciB y IpoIieci KOHKYpEHIIil; mpaBopeaiza-
LiiHY AisUIBHICTD YYACHUKIB TOCHOAAPCHKUX BITHOCHH 1 YIIPABOMOYHHUX OpraHiB
13 MIPUNMHEHHS NPOTUIPABHUX il y X0 KOHKYPEHIil, BCTAHOBJICHHS 3aKOHO-
JTAaBYO 3aKpiIUIeHUX 3a00pOH Ha iX 3IifICHEHHS, pO3TIAY CIpaB Mpo HexoOpoco-
BICHY KOHKYPEHI[iI0, 3aCTOCYBaHHSI TUX YM IHIIMX BHIB BIANOBINAIBLHOCTI 10
npasonopyiHukis'®. 1. B. [onoBanb MiJi MEXaHI3MOM 3aXMCTy NpaB Cy0’ €KTiB
MiAITPAEMHAIBKOI TisTBHOCTI pO3YMi€ CYKYITHICTh B3a€MOIIOB’SI3aHUX TPABOBHX
3aco0iB, crocoOiB 1 (popM, 3a JOIOMOroI0 SIKUX MOBEAIHKA CY0’ €KTIB roCroja-
PIOBaHHS, IX KOHTPareHTIB Ta Jep>KaBHUX OPraHiB ITOTOKYETHCS BIIIOBIIHO 0O
BHMOT i JO3BOJIIB, III0 MICTATHCS B HOpPMaXx IIpaBa, i y TaKuid Cocid 3abe3rneuyeTs-
Cs 3aXMCT 3aKOHHHX IIPaB Cy0’ €KTIB FOCMOAAPIOBAHHA .

3 orusily Ha HaBe[EHI BU3HAUCHHSI MEXaHI3My 3aXHCTY Cy0’€KTHBHHUX IIpaB i
iHTepeciB y pi3HUX cdepax CYCHUIbHUX BIJHOCHH, MOYKHa CTBEPIDKYBATH, IO
MEXaHI3M 3aXHCTy y 3arajlbHOMY BHUTJISAL SIBISE COOOI0 CYKYIHICTH NPABOBUX
3aco0iB (HOpM, MMPABOBITHOCHH, aKTiB peaji3allii mpas TOMIO), IOCTi0BHA i Op-
TaHi30BaHa [Iisl KX 3a0e3meuye BUKOHAHHS 3aXHCTOM CBOiX QyHKIiH. Taka mpa-
BOBA XapaKTEPUCTHKA MEXaHI3MYy 3aXHCTy IMPaB BifoOpa)ka€ B3a€MOII0 CTaTHU-
HUX Ta TUHAMIYHHUX aCTEKTIB 3aXWCTY, IO IIUTKOM Y3TOIKY€ETHCS 13 3HAUCHHSIM
CJIOBa «MEXaHi3M», SIK€ O3Ha4a€ IMOCIiTOBHICTh CTaHIB, MPOIECiB, IO BH3HAYA-

16 Bapunmun E. B. OcymiecTsIeHHe | 3aIUTa rpaxaanckux npas; Pocce. akaj. Hayk, FIH-T rocyaapctsa u npasa. Mocksa:
Bontepe Kiysep, 2009. C. 172-173.

7 Commuxona T. A. TIpaBoBoii MeXaHH3M 3alIUThl KOHCTHTYIMOHHBIX TIPAaB M CBOGOA B cepe Tpyza: JwC. ... A-pa
fopua. Hayk: 12.00.02, 12.00.05 «TpynoBoe mpaBo; MpaBO COLMANIBHOTO oOecredeHus»; MOCKOBCKHI T'yMaHHTapHBIH
ynuBepcurer. Mocksa, 2005. URL: http://www.dissercat.com/content/pravovoi-mekhanizm-zashchity-konstitutsionnykh-
prav-i-svobod-v-sfere-truda#ixzz2GLKyVNDe

8 Kyspmina C. A. 3axuct cy6’eKTiB TOCNIOJAPIOBAHHS Bill HENOGPOCOBICHOI KOHKYpeHILii: aBToped. jauC. ... KaHa.
topuat. Hayk: 12.00.04 «[ocriofapeske 1paBo; apOiTpakHuiA mporecy; IHCTUTYT eKOHOMIKO-1IpaBoBHX fociimkens HAH
Vkpainu. Jloneusk, 2000. C. 9.

¥ Tonosans . B. TIpaoBa po6oTa y MexaHi3Mi 3aXMCTy TpaB Cy0’€KTiB MiJNPUEMHHUITBA: aBTOped. JHC. ... KaH.
ropun. Hayk: 12.00.04 «[ocromapcbke IpaBo; IOCHOJAPChKE IIPOLECYyallbHE HPaBo»; IHCTHUTYT GKOHOMIKO-IIPaBOBHX
nocnipkens HAH Ykpainu. Jlorensk, 2003. C. 9.
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10T OyIb-AKy Aif0, SBWIIE;, CHCTEMa, NPUCTPIH, IO BH3HAYAE MOPAIOK Oy.Ib-
AKOTO BULY JisIbHOCTIZC,

OTxe, PaBOBHIA 3aXKCT 3IHCHIOETHCS 3aBASKH (YHKIIIOHYBAHHIO BiJIOBI/I-
HOTO MEXaHI3My 3axXHCTy, SKUH IHTErpye CTPYKTYpHO-(YHKIIOHAIBFHO B3a€EMO-
OB’ 3aHy CYKYIHICTh MPAaBOBHX 3ac00iB: 1) HOpMHU TpaBa, IO PETIAMEHTYIOTh
MiACTaBH, COCO0H, (GOPMH, TIPOLIEAYPY 3aXUCTY; 2) IOPHINIHINA (HakT (TTOpyIIeH-
Hs TIpaBa, 3arpo3a IOpYLISHHs IIpaBa, HeBU3HAHHS ITPpaBa, OCIOPIOBAHHS IIpaBa),
SIKUH € TMiICTaBOI0 BUHUKHEHHS OXOPOHHUX IIPABOBITHOCHH, 3) aKTH peaiizarlii
MOTEPNUINM Cy0’€KTOM IIpaBa Ha 3aXHMCT OULIXOM CaMO3aXHCTy a00 3BEpPHEHHS
JI0 FOPUCIUKLIAHUX OpraHiB; 4) MisUIbHICTh FOPUCIUKIIHHAX OPraHiB i3 3aXHCTY
mpaB (1IpaBO3acTOCYBaHHsA). Y TaKOMy PO3yMiHHI MEXaHi3M IIPaBOBOTO 3aXHCTY
CTaHOBHUThH YaCTHHY OLIBII IIMPOKOTO TOHSTTS MEXaHi3My IPaBOBOTO PETYIIO-
BaHHSI, MalOYH BiJIHOLIEHHS JJO OXOPOHHOI MiJICHCTEMH NIPABOBOTO PETYJIFOBAHHSI.

3 omisity Ha 3a3Ha4yeHe, 3aXKCT MPaB IOCTAE SIK MOHSTTS, CYTHICTb SIKOTO MOXeE
OyTH HOBHOI[IHHO PO3KPHTA JIMIE 3 YPaXyBaHHIM yCiX BHIIEHABEJCHUX €JIEMEH-
TIB MeXaHi3My 3aXuCTy. Y pasi ) OAHOOIYHOrO BU3HAUCHHS MOHATTS 3aXHCTY 3a
HOro MeXaMH 3aJIMIIAIOTHCS Ti YM 1HIINI O3HAKH, SIKI JIMIIE B CYKYITHOCTI 3JaTHI
BiJJOOpa3UTH CYTHICTH MPABOBOTO 3aXMCTY 1 BiIMEXYBAaTH WOTO Bij IHIIMX Ipa-
BOBHX KaTeropiit mpaBOOXOPOHHOTO CHPSIMYBaHHs. 30KpeMa, SIKIIO ITiJ] 3aXHCTOM
IIPaB PO3YMITH JIMIIIE MPABO3aCTOCOBYY MisUIbHICTh FOPUCAUKIINHUX OPTaHiB, TO
TaKuil MiIXiJ He BpaXxOByBaTuMe TO# (akT, 0 3aXUCT MOXKE 3I1HCHIOBATHCS SIK
FOPUCIUKIIIHHIME OpraHaMH, TaK 1 CaMOCTIHHO MOTepIiion 0cobow (camosa-
XHCT), Oii K01 He CTAaHOBIIATH PABO3aCTOCYBAHHA. Y pa3i )X BU3HAUEHHS 3aXUCTy
Yyepe3 CUCTeMy IIPaBOBUX HOPM BiJOWBA€THCS JIUIIEC CTATHYHHUMA aCIEKT ITi€l mpa-
BOBO{ KaTeropii, sSIKUil He OXOILTIOE Iii IM0I0 peaniamii InX HOPM YIOBHOBaXKe-
HUMH OpraHaMu abo MOTepIisIor 0co0oIo.

CrnHparodnch Ha BUINE3a3HAUYCHI €IEMEHTH MEXaHi3My NPaBOBOTO 3aXHCTY,
JOLTEHO TOJATH XapaKTEPUCTUKY KOXKHOTO 3 HUX CTOCOBHO MAHOBHX BiTHOCHH.

Hopmu nipaBa, Oyyun moyaTkoBUM €JIEMEHTOM MEXaHI3My 3aXHCTy, 3abe3rie-
YyIOTh HOPMAaTUBHO-ITPABOBY OCHOBY peTJIaMeHTalii BIJHOCHH, SIKi CKJIa/laloThCs
YHACJIiZIOK BYMHEHHS MEPEIKOo/] Ha NUIIXY HaJIeKHOTO 311HCHEHHS IpaB Ta 0X0-
POHIOBaHMX 3aKOHOM IHTEpECiB y4acHHKIB MaiHOBHX BimHOCHH. Taki mpaBoBi
HOPMH OITOCEPEAKOBYIOTh BHKOHAHHS IPaBOM OXOPOHHOI (YHKII, peaiizawis
SIKOT JIOTIOBHIOE [IIF0 PErYJISTHBHUX HOPM 1 y TAKOMY B3a€EMO3B 513Ky CTBOPIOE YMO-
BU JUIsSi MAaKCUMaJIBHO TIOBHOTO BPETYJIIOBAaHHS BiNMOBIAHUX BimHOCHH. [Ipupona
B3a€MO/Iii PErYJIATUBHUX 1 OXOPOHHUX HOPM PO3KPHUBAETHCS Yepe3 IXHI0 OOpPOTh-
Oy (B3a€EMOBHKIIIOUHY JiI0) Ta €AHICTH (B3aEMOOOYMOBJICHICTD 1 B3aEMOIIPOHHK-

HEHHs) SK JiaJeKTHYHUX TPOTUIIEKHOCTEH?,

20 Oskeros C. ., llIseosa H. FO. TonkoBsrit CJIOBaphb PyCCKOro si3blKa. 4-e u3lL., xom. Mocksa, 1998. C. 354.

2! Kpamennnnukos E. A. CTpykTypa CyObeKTHBHOTO MpaBa U IPaBo Ha 3auuTy. [Ipobremsl 3auumsl CyObeKmueHbix
npas u cogemckoe cyoonpouzsoocmeo. Meoicsyzosckuii memamuueckuti coopnuk / nox pen. npod. I1. ®. Enucelixuna.
Spocnasie, 1979. C. 78.
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Po3zoin 1

BuxinHi HOpMaTHBHO-TIPAaBOBI 3acaay 3axWCTy MpaB i 3aKOHHUX IHTEpECiB
YYacCHHKIB MallHOBUX BiJTHOCHH 3aKJIaJIeHO, IiepeayciM, y npunucax Koncruryuii
Yxpainu. [Tonoxenuss OCHOBHOTO 3aKOHY TapaHTYIOTh J€pKaBHY 3a0€3M1eUeHICTh
3axHCTy TpaB ycix Cy0’ €KTiB MpaBa BIACHOCTI i TOCIIOJAPIOBAHHS, PIBHICTh YCIX
cy0’€eKTiB npaBa BJIaCHOCTI mepe]] 3aKoHOM (CT. 13), mpaBo Ha OCKapKeHHS B Cy/i
pitieHs, niit abo Oe3misITPHOCTI OpraHiB JepKaBHOI BIIAIH, MICIIEBOTO CAMOBPSI-
JTyBaHHS, TIOCAJIOBUX 1 CIIy>)KOOBHX 0Ci0 (CT. 55), 3aXUCT iHTENEKTyaIbHOI BIac-
HocTi (cT. 54). PO3BUTOK Ta KOHKpeTH3allisi HABEAEHUX KOHCTUTYLIHHUX MPUIIH-
ciB 3ab6e3neuyerbes HopMamu I'K Vipainm, I'TIK Vkpainu, LIK Vkpaian, KAC
Ykpainu, MK Ykpainu, crienianbHuX 3aKOHIB, sIKi 320€3Me4yr0Th 3aB/ISIKH CBOIN
KOMILTEKCHIH Jlii BUKOHAHHS IPAaBOM OXOPOHHOI (DYHKIIIT.

OxpeciieHe KOJI0 HOPMaTHBHO-TIPAaBOBUX aKTIB, B SIKMX BTLIIOIOTHCS OXOPOHHI
HOpPMH, TATBEPIKYE MPABIIBHICTh BUCIIOBICHOTO B HAYKOBIH JiTepaTypi TBEp-
JDKEHHS PO BiTHECEHHS MPaBOBHX HOPM, LIO PETIaMEHTYIOTh IiJCTaBH, CIIOCO-
01, mops10K, (OPMHU 3aXKCTY TpaB, 0 KOMIUIEKCHUX ITPABOBHX IHCTUTYTIB, SIKi
3HAXOJAThCS Ha CTUKY MaTepialbHOTO 1 MPOIECYanbHOTO MpaBa i MaloTh €IUHY
MeTy — 3a0e31e4uTH IIOBHUH, BceOiuHmi, IBUAKHMIA 3aXuCT paB?,

HacrtynHwuii enneMeHT MexaHi3My IIpaBoOBOTO 3aXUCTy MPaB 1 3aKOHHUX iHTEpe-
CiB, 110 BBOAUTH B JiF0 OXOPOHHY MPABOBY HOPMY, NPEICTABICHO BiIIIOBITHUM
I0pUANYHEM (aKTOM, SKMH BUCTYIIA€ IiACTaBOI0 BUHUKHEHHS IIPAaBOBIIHOCHH,
CHpsIMOBaHMX Ha peaiizaiito 3axucty. KOpuanunuii GpakT CTaHOBHUTH TaKy MPaBOBY
nmoBeniHKy (y ¢opmi nii un Oe3MisUTbHOCTI) 0CO0H, sSIkKa HE BiIOBITa€E ifeambHIH
MOJIeJIi IPaBOMIpHOT ITOBEIIHKH, 3aKPIIUICHI Y PaBOBil HOPMI, 1, SIK HACIIJ/IOK,
CTBOPIOE peajibHi Y NOTEHILIHHI EePEIKOI1 B HAICS)KHOMY HaOyTTi UM 3/ iCHeHH1
mpaB. Y 3arallbHOMY BHIJISIII 3a3HAYEHI MEPEIIKOAN MPOSBIAIOTECSA B PI3HAX 3a
(opMoro CBOro BUpasy Buaax Aid abo 0e3misuIbHOCTI, sIKi pOpMYIOTh MiJCTaBH 3a-
XHCTY y BUTJISII IPAaBONOPYILICHHS, HEBU3HAHHS, OCIIOPIOBAHHS 1IPAB 1 PI3HATHCA
MiX COOOI0 XapaKTepOM MisHHS, TPABOBUMH HACIiKaMH iX BYMHEHHS TOLIO. 3a
CBOEIO CYTHICTIO YCI BOHM CTaHOBJISITh MIPOSIBU IPABOBOTO KOHQJIIKTY, SKUH I10-
B’SI3y€THCS 3 HEY3TOJUKEHUMH YSBICHHSIMN KOHKPETHHUX OCi0 II0JI0 HAJIEKHUX iM
B3a€MHHUX TIpaB i 00OB’S3KiB, KOJIM YIIpaBHEHA CTOPOHA HE MOXKE pealli3yBaTH
cy0’eKTUBHE TIPaBO UM iHTEPEC CBOEIO BJIACHOKO BIAJIOK i y CBOEMY iHTepeciZ,

HOpuanaHe 3Ha4YeHHS MiJICTaB 3aXHUCTy 3yMOBIICHE HEOOXIIHICTIO 3a0e3MeyeHH,
Mo-TiepIIe, iIHTePeciB yIaCHUKIB MAalfHOBUX IPaBOBITHOCHH y O€3MepenIKoJHOMY
3[iMICHEHH] HaJIe)KHUX 1M ITpaB 1 3aKOHHHUX HTEPECiB; MO-ApyTre, NONepeHKEHHS,
BUKOPIHECHH JTiHf, ITOB’3aHUX i3 MOPYIIICHHSAM TaKUX IIPaB Ta IHTEPECIB; O-TPETE,
BUKJIFOUCHHS MOXKJIMBOCTI O€3ITiICTABHOTO MPUTATHEHHS TPETiX 0CI0 A0 IOpHIIY-
HOI BIJINOBIAAIBHOCTI, a/pKe BiZIOMO, 10 OCHOBHHUM ii IIPUHIUIIOM € ITPUTSTHEH-
HS IO BiAMTOBINATBHOCTI JIMIIE 3a Jii, IKi BU3HAHI 3aKOHOM IIPaBOIIOPYIICHHSM.

2 [upinbue npaso Ykpainu. T. L. / 3a pen. O. B. Izepu, H. C. Kysnenosoi. Kuis: IOpinkom, 2003. C. 218.
2 Bonoxanun B. TI. OcHOBHbIE NPOGIEMbI 3alIMTHI TPAXKIAHCKUX MPAB B HECYNEOHOM MOpsKe: aBToped. JuC. ...
n-pa ropu. Hayk. Ceepuiosek: O6beaunenue «Ilomurpaducty, 1975. C. 7.
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HacraHHs 3a3HadeHHX IOPUAMYHUX (DAKTIB MOPOKYE BUHUKHEHHS OXOPOH-
HOTO TIPaBOBIJIHOIICHHS, y MeXaX SKOro BiIOYBa€eThCs peajizallis mpaBa Ha 3a-
XHCT, IO 3yMOBIIIO€ NOAAIBIINH PO3BUTOK MEXaHI3My 3aXHUCTY IpaB 1 3aKOHHUX
iHTepeciB 1 (paKTUIHO BHUCTYIIAE IICHTPATHHIM €IIEMEHTOM IIhOT0 MexaHi3My. Ha
eTami peaisalii mpaBa Ha 3aXUCT BiAOYBA€THCS «3aIyCK» Jii IHCTPYMEHTIB, 3a
JOTIOMOTOI0 SIKMX 3a0e3ledyeThesi BITHOBJICHHS MOPYLICHOTO IIpaBa, BIUIMB HA
TTOPYITHIKA, BUKOHAHHS 1HINX (DYHKIIIH 3aXHUCHOTO MEXaHI3MY.

[Npupona npaBa Ha 3aXUCT PO3KPHBAETHCS B HAYKOBIHT JTiTepaTypi HEOJHO3HAY-
no. Onni aBropw, cepen sxux 0. JI. Tlputuka®, A. C. IlleB4enko®, HamaroTh mpa-
By Ha 3aXHCT 3HaUYCHHS CaMOCTIHHOTO Cy0’€KTHBHOTO IIpaBa, SIKE BHHHKA€E B MO-
MEHT HOpPYLIEHHS YH OCIIOPIOBaHHS npaBa. [IpuOiYHMKY 1i€l KOHLeniT HaBOIATh
Ha 1 KOPUCTH KJIIOYOBHII apryMeHT IOJ0 MOXKJIMBOCTI ICHYBaHHS IpaBa Ha 3a-
XHCT 1 11032 MEXaMH KOHKPETHOTO TIPaBOBITHOIICHHS (Ha MPUKIIal 3aXUCTy 1paB
IIAXOM HeobXigHoi 060ponn)?. IIpoTe Taka TPaKTOBKA HE BPAaXOBYE CTaH IIpa-
BOBOT'O 3B’SI3Ky, SIKMH NOB’SI3y€ yIpaBHEHY 0co0y W MaiOyTHHOTO MOpPYLIHHKA
JI0 BYMHCHHS Hanany: (isuyHa ocoda 0 BYMHEHHS BiTHOCHO Hel Hamany rnepedy-
Bac B a0COJFOTHOMY IPABOBIJHOLIEHH] 3 HEBM3HAUYEHUM KOJIOM 3000B’s13aHUX OCi0,
SIKI TIOBUHHI YTPUMYBATHCS BiJl IOCSITaHb Ha 11 KUTTS, 340pOB’s TOIO. Y pasi K
MOPYIIEHHS KOHKPETHOI 0CO00I0 IUX TIPaB, sIKi € eJIEMEHTOM 3MiCTy BKa3aHOTO
MIPaBOBITHOILICHHS, YIIPaBHEHUI Cy0’€KT peaii3ye CBOE NMPaBO Ha 3aXHCT, 30Kpe-
Ma, IUIIXOM 3aCTOCYBaHHS CIIOCOOIB CaMO3axKCTy y BUIIISAI HE0OXiqHOT 060po-
HH, Y M&XaX OXOPOHHOTO IIPaBOBiJHOMIEHHS, 110 BUHUKIIO YHACTIJOK Halamy.

Binbm oOrpyHTOBaHUM BHAAETHCS MMiAXiM, SKUil BimcToroerbes B. I1. I'puba-
nosum?’, P. O. Credanuykom?®, iHmuMM aBTOpaMu, BiANOBIAHO 0 SKOTO HPaBo
Ha 3aXHCT BBAKAETHCS CKIIAJIOBOIO OYb-SKOTO Cy0 €KTHBHOTO IpaBa, MOpsL i3
MIPaBOMOYHICTIO HA BIIACHI [Iii 1 MPAaBOMOYHICTIO BUMAaraTy BiJIIOBiTHOI ITOBEIiH-
K BiJ 3000B’s13aHUX 0Ci0. [IpnOivHIKY BKa3aHOI MO3MIIIT IPYHTOBHO ITiJKPIIITIO-
I0Th 11 TIOCHJIaHHSAM Ha aKCIOMAaTHYHE TIOJO0XKEHHS Ipo Te, Mo OyIb-siKke cy0’ ex-
THUBHE ITPaBO 0€3 MOXKIIMBOCTI HOTO 3aXHUCTY € JIMIIE MPOCTOI0, HE 3a0e3Me4eHOI0
IIpaBoOM, JeKiapanieo. Sk HaronomryBaB Ha kopucTh nporo /1. I. Meiiep, «Bcsko-
MY HpaBy COOTBETCTBYET BO3MOXKHOCTb €T0 NPUHYIUTEIHFHOTO UCTIONHEHHS. DTOT
MIPU3HAK HACTOJIBKO CYIIECTBEHEH, YTO €CIIH JUIl KaKOT0-IH00 IpaBa BO3MOXHO-
CTH HPUHYIUTENHHOTO OCYILECTBIEHHUS HET, TO HET, COOCTBEHHO, U MpaBa»?,

2 TMpuruka FO. JI. TeopeTnuni mpoGieMu 3aXMCTy MpPaB yYacHUKIB IMBiIILHUX MPABOBIAHOCHH B TPETEHCHKOMY CyIi:
JC. ... A-pa fopun. Hayk: 12.00.03 «IluBineHe mpaBo i IMBiNBHEIT polec; CiMeiiHe MpaBo; MiKHAPOAHE MPHBATHE Mpa-
Bo»; KuiBchKuii HalioHanbHuii yHiBepenteT iMeni Tapaca IlleBuenka. Kuis, 2006. C. 27.

% [1lepuenko A. C. OXpaHHUTENbHBIE NMPABOOTHOLIEHHS B MEXaHM3ME 3alUThl CyOBEKTHBHBIX IDaKIaHCKUX TPAB.
Mexanusm 3aujumol cyObeKmusHwIX 2padicOanckux npag: c6. Hayd. tp. SIpocnasis, 1990. C. 31.

2 Cpepanbik I'. A., Crpaynunr . JI. 3amura u caMo3aliuTa TpaIaHCKUX Tpas: yueGHoe nocobue. Mocksa: Jlexc-
Kuura, 2002. C. 26.

27 T'pubanos B. T1. OcymiecTsieHue U 3auTa rpaxaanckux npas. Mocksa: Craryt, 2000. C. 104-106.

28 Creanuyk P. O. Ocobucti HeMaiiHOBi TpaBa (i3MuHKUX 0CI0 y UMBiILHOMY NpaBi YKpaiHU: OWC. ... J-pa FOPHIL.
Hayk: 12.00.03; InctutyT nepsxasu i npasa im. B. M. Kopenpxoro HAH Ykpainu. Kuis, 2007. C. 115.

29 Meiiep J1. U. Pycckoe rpaxaanckoe paso: B 2-x T. U. 1. Mocksa: Craryt, 1997. C. 224.
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Po3zoin 1

Jlo MOMeHTy BUMHEHHS MOPYIIEHHS NPaBO Ha 3aXUCT MepedyBae y CTAaTHIHOMY
CTaHi, y pa3i K HaCTaHHS BIAMOBIAHUX IOPUIUYHHUX (akTiB (MiICTaB JUIS 3aXUCTY)
HaOyBae AMHAMIYHOTO XapakTepy i MOxKe peali3yBaThCs Ha PO3CyX yIpaBOMOY-
HOi 0COOH SIK IIIJISIXOM CaMOCTIHHOTO 3aCTOCYBaHHS HaJEKHHUX CIOCO0IB 3aXHUCTY,
TaK i 3a JJOIIOMOT'0I0 3BEPHEHHS 10 KOMIIETEHTHHUX JIep)KaBHUX OpPTaHiB.

Peaurizartist mpaBa Ha 3aX¥WCT, K HACTYITHHH €JI€MEHT MEXaHi3My 3aXHUCTY TIPaB,
TIOJISITA€ Y 3aCTOCYBaHHI O€3I0CepeTHBO MMOTEPIIIOI0 0COOO00 BiIMOBITHIX 3aX0-
IiB BIUIMBY [0 MOPYLIHUKA a00 0cOOH, siKa He BU3HAE YU OCIIOPIOE CYO’ €KTUBHE
npaBo a00 OXOPOHIOBAHHI 3aKOHOM IHTEpEC UM 3BEPHEHHS 3a 3aXUCTOM JI0 BiAIO-
BIJIHOTO FOPHUCIUKLIHHOTO opraHy. Peanizanis npaBa Ha 3aXHCTY MPOSBIAETHCS Y
BUOOPI MEBHOrO cOCO0y 3aXHCTY, KU € eHEKTUBHUM AJIs BiTHOBICHHS TOPY-
IICHOTrO TPaBa i BIUIMBY Ha MOPYIIHHKA.

IMousATTS «Cc110Ci0 3aXUCTy», SIKE 3aI0YaTKOBAHO CIIOYATKYy B LUBUIICTHYHIN
Teopii, a 3roJJoM BLANIPAIbOBAHO 1 B HAYIli TOCIIOIAPCHKOT0 Npasa /it HO3HAYECHHS
3axX0/1iB BIUIMBY Ha IOPYIIHUKA, Ma€ Pi3HOMaHITHI BU3HAYEHHS B Cy4acHIH 10pH-
J4Hil 1oktpuHi. [Torpu neBHi GopmanbHi po30iXKHOCTI B HASIBHUX BU3HAYCHHSIX,
MOYKHA CTBEP/IXKYBATH, 10 KBIHTECSHIIIEIO MOHSITTS CIIOCO0Y 3aXHCTY IPaB € HOro
CYTHICTB SIK ITPaBOBOTO 3aX0[y, IHCTPYMEHTY, 3aBJIsSKH 3aCTOCYBAHHIO SIKOTO J10-
CATAETHCS IPU3HAUCHHS 3aXKUCTy. BogHOYAaC BU3HAYAIBHOI PUCOIO CIOCO0Y 3a-
XHCTY € 3a0e3MeUeHiCTh HOTo 3aCTOCYBaHHsI IepKaBHUM npuMycoM. [Ipu 1pomy
B332€MO3B’ 530K CIIOCO0IB MPABOBOTO 3aXUCTY 1 IEP)KABHOIO IPUMYCY HE Jla€ Miji-
ctaBH g ix otoToxkHeHHA. €. O. Xaputonos, O. I. XapuroHoBa o0rpyHTOBaHO
JOBOJATE, L0 KAaTEroOpist «3acO0M IMPaBOBOTO 3aXUCTY» XapaKTepH3ye MPHU3HAYCH-
HS JepKaBHOTO MPUMYCYy — 3a0€3IEeUCHHS MpaB Ta iHTEPECiB YYaCHUKIB IMPaBoO-
BiTHOCHH, a «JIEpKaBHUH MPUMYC» BKa3ye Ha 30BHIIITHIO (OpMY, B SKil 31ific-
HIOEThCS IpaBoBuil 3axucT™.

[TpumycoBuii xapaktep 3aco0iB BIUIMBY Ha HPABOMOPYIIHHKA OOYMOBIIOETH-
Csl CaMOIO CYTHICTIO OXOPOHHHX npaBoBigHocuH. B. C. KoBanbCcbkuil roloBHOIO
BIZIMIHHICTIO OXOPOHHOT'O PETYJIIOBaHHS BU3HAE 00OB’SI30K 0COOM BiIIOBINATH 32
NPaBOIOPYIICHHS, 32 CTBOPEHHS IOPHIMYHOI HIMOBIPHOCTI [bOTO, 00OB’SI30K Bil-
IIKOJYBAaTH IIKOAY, MOTOJUTHCSA 3 OOMEKEHHSIM MPABOBOTO CTATYCY, BUKOHATH
NPaBoOBY POJIb NPABOMOPYILIHUKA, KU MOXe OyTH peali3oBaHUil SIK IPUMYCOBE
BIJIHOIICHHS, HE3BAXKAIOYM HA TOTOBHICTH Cy0’€KTa BHKOHATH TaKy IIPaBOBY
poutb 106poBinbHO.

3anexxHo Bix cy0’ekTa, SKMH 31HCHIOE TisUTBHICTB (1IiT), CLIpsIMOBaHy Ha pea-
JIi3aiio cnoco0iB 3aXUCTy MpaB, KOHCTPYIOIOTHCS BiANOBIIHI «()OpMH 3aXHCTY»,
110 BiI0OpakaroTh 0COOJIMBOCTI MPABO3aXUCHOT MISUTBHOCTI YChOTO PI3HOMAHITTS
YIOBHOB)XEHHX OpPIaHiB i caMoro Hocisi cy0’ektuBHOro npasa. [1inx popmoro 3a-

30 Xapuronos €. O., Xapuronosa O. 1. LlusinbHi npaBoBifHOCHHY: HaBuatbHui nocibHuk. Kuis: Ictuna, 2008. C. 249.

31 Kopanbebkuii B. C. OxopoHHa QyHKIIis MpaBa sK CONiaibHUil MpaBoBuii (peHoMeH: aBToped. JHC. ... J-pa HOPHI.
Hayk: cren. 12.00.01 «Teopis Ta icTopis nepxKaBH i ipaBa; iCTOpIs HOJNITHYHHX 1 IPaBOBUX y4YEHb»; IHCTUTYT 3aKOHO/aB-
ctBa BepxoBroi Pagu Ykpainu. Kuis, 2011. C. 18.
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XHCTY TIpaB, IO 3[IHCHIOETHCS, HATIPUKIIA, IEP)KaBHUMH OpTaHaMH, PO3yMIeThCs
BU3HAUEHA 3aKOHOM JisUIbHICTh KOMIIETEHTHHX OPraHiB i3 3aXHCTy mpaBa, TOOTO
BCTAaHOBJICHHS (DAKTHYHUX OOCTAaBUH, 3aCTOCYBaHHS HOPM IIpaBa, BH3HAYCHHS
cnoco0y 3axUcTy i BUHeceHHs pimteHHs 2. IIpaBunbHuil BUOIp GopMHU 3aXHCTy
MpaB i 3aKOHHHX HTEPECIB 3yMOBIIIOE PEANbHICTD Ta e()eKTUBHICTH BiIHOBIICHHS
MaiHOBOTO 1 HEMaifHOBOTO CTaHy MOTEPIIJIOrO Cy0’€KTa, HEBIIBOPOTHICTh BILIH-
BY Ha IOPYIIHHKA.

Jnst BU3HaYCHHS MOHSTTS 3aXMCTY MPaB i OXOPOHIOBAaHHUX 3aKOHOM iHTepeciB
BXIIMBUM € OKpECJIeHHs (DYHKIIIH, siki BiH BUKOHYE. [IpoaHani3oBaHi BHIIE TEO-
pEeTUYHI HANpAIfOBaHHS LI0A0 BU3HAYEHHS IOHSTTS NPABOBOTO 3aXHCTY, IOPS/
i3 HassBHUMH MDK HHMH BiJMIHHOCTSIMH, Maii>ke OJHOCTalHI y pO3yMiHHI cIIpsi-
MOBAHOCTI 3aXHCTY, II0 BUCTYyNae (aKTUIHO IHTEIPYIOUOI0 PHCOIO YCiX GopMy-
JI0BaHb. | 11e MIKOM 3po3yMillo, ajKe, SIK 3a3Ha4€HO BHIIE, caMe (YHKI[IOHAIIb-
HE HaBaHTAXXEHH:I TOCJI/DKYyBaHOI IPaBOBOI KaTeropii 00yMoBIIOE i caMmocTiiHe
MiClle B CHUCTEMi NPAaBOOXOPOHHOTO IHCTPYMEHTapilo (cepes MOHATH «IIpaBOBa
O0XOpOHa», «IIPaBOBE 3a0€3MEUSHHS TOIIO).

[Ipu3HaueHHs IOPUANYHOTO 3aXUCTY XapaKTEPU3YEThCsl HAYKOBISIMH, 30Kpe-
Ma, SIK «BiJHOBJICHHS ITOPYLIEHOT'O MIPABOBOTO CTATYCY», IIPUTATHEHHS MOPYIII-
HUKIB JI0 FOPUAMYHOI BiAIOBITAILHOCTI», «BIIHOBJICHHS IOPYIICHOTO IMpaBay,
«TIOTIEpe/KEHHS IPABONOPYILIEHb Ta YCYHEHHsI IX HacliKiB» Too. [Ipu upomy
OKpecieHi (HopMyITIOBaHHS METH 3aKJIaJalOThCsl B HAYKOBI BH3HAYCHHS 3aXHCTY
3a3BUYA JIMIIE 3 MOTJISIAY HOro MOTEHLIHOrO (MOKIIMBOTO) Pe3yJbTaTy, a OCHOB-
HHU{ aKIEeHT 3IIHCHIOEThCSA HA IHCTPYMEHTaX 3aXHCTY, 30KpeMa, IIPpaB03acTOCOB-
4iif JISTBHOCTI, CYKyIHOCTI crI0c00iB 1 3aC00iB 3aXUCTY TOIIO.

Taxi akIleHTH y BH3HaYEHHI 3aXHUCTy NEePETBOPIOIOTH 3aXKCT y BIacHE MPOLEC,
KU He MOXe BBaXKATHCS peali3oBaHUM, 3aBEpIICHUM 0e3 peabHOr0 IOCSITHEH-
Hs #ioro MeTH. BaJIMBO Tako) HATOJOCHUTH, IO BU3HAYCHHS METH MPABOBOTO
3aXUCTy 3 MOTJISITYy BiTHOBJICHHS CTaHOBHWIIA ITOTEPIIIOrO Cy0’e€kTa BimoOpaskae
TIPU3HAYEHHS 3aXHCTY TEePEeBayKHO 3 MO3UIIi MPUBATHOTO iHTEpecy (ToO0TO iHTepe-
cy ocobu, pasa abo iHTepecH K01 MOPYIIEHO, HE BU3HAHO, OCTIOPIOEThes). [IpoTe
y pasi abcomoru3anii 1iei QyHKIiT Bech 3aXUCHUI MEXaHi3M 3BOJIUTHCS 10 3aJ10-
BOJICHHSI IHTEpeCy JIMIIIE HOCis NeBHOro npasa. OnHak Oyab-ska cepa MaiHOBHX
BIJJTHOCHH € 30CEepe/PKEHHSM 1HTEepeciB SIK IIPUBATHOTO, TaK i MyOJIYHOTO Xapak-
Tepy, SIKi TAKOX MArOTh OyTH HAJIEKHO 3aXHILEH], 1 y TOMY pa3i, KOJIU MOTepIi-
JIMHA cy0’€eKT TpaBa 3 pi3HUX (00’ €KTUBHHUX YU CY0’€KTUBHHX) MIPUYMH HE MPOSIB-
JIsi€ iHINIaTHBY Y BiIHOBJIEHHI cBoro npasa. [Topsy i3 3a0e3neYeHHsIM TPUBAaTHUX
iHTepeCiB MTPAaBOBUI 3aXUCT MalfHOBUX IPaB Ta IHTEPECIB Ma€ OyTH CIIPIMOBaHHUI
1 Ha 3aXMCT MyONIYHUX IHTEPECIB, SIKI OMOCEPENKOBYIOTh y3araJibHeHi iHTepecH
IHIIUX YYaCHUKIB IUBIIBHOTO 1 TOCMIOAAPCHKOTO 000POTY, CIIOKUBAUIB, CYCITiIb-

32 Ipaxnanckuii npouecc: yuebHuk st By30s / o pen. npod. M. K. Tpeyunukosa. 2-e u3j., ucnp. u jgor. Mocksa:
UsparensctBo «Crnapk», FOpuanueckoe 6ropo «"oponemny, 1998. C. 8.
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Po3zoin 1

cTBa, Aepxkasu. [1yOuniuHi iHTepecH y 3a3HaveHiit cdepi nmoB’s3aHi 3 MparHeHHAM
YYaCHUKIB MAaHOBUX BIJHOCUH NMPHUHUMATH Y4acTh y CTaOLILHOMY, IMBLII30BaHO-
My MaifHOBOMY 00OpOTi, 3[1iCHIOBATH T00OPOCOBICHY 1 BUJIbBHY KOHKYPEHIIIO, 110
0a3yeTbcs Ha 3arajJbHOEBPONEHCHKUX MPUHIUIAX 1 CTAaHAApTax 3aXUCTY MaiHO-
BUX IIPaB y BUIVIAAI IpaBa Ha MUPHE BOJIOJIHHS MaiHOM, IIpaBa Ha CHPaBEIIH-
BHH CyH, IPaBO Ha ePeKTHBHHUN 3aCi0 IOPHUINIHOTO 3aXUCTY TOIIO.

3a3HadeHe imocTpyeThes Ha npukiiaai pimeras €CIUI y cipai «PrcoBchbKwiA
npoTH YKpaiHm». Y Mexax Wi€i cnpaBH CyJ MiIKPECIHB BaXIIHBICTh MPUHLIHUITY
«HANIOKHOTO ypsIIyBaHH:», KU mepeadavae, Mo y pasi, KO HASTHCS Mpo TH-
TaHHS 3arajibHOTO IHTEpeCy, 30KpeMa SKIIO CIIpaBa BILIMBAE Ha KIIIOYOBI MaiHOBI
MpaBa JIOIWHY, ISPXKaBHI OpraHy MOBUHHI JISTH BYACHO Ta B HAICKHUM i MTOCTi-
JIOBHUH CII0Ci0; Ha JepikaBHI OPTaHM TOKIAAEHO 000B’SI30K 3alPOBAAUTH BHYT-
pilIHI mpoueaypH, SIKi MOCHISTh IMPO30OPICTh 1 SACHICTH IXHIX MiH, MIHIMI3yIOTh
PH3HK NOMHJIOK 1 CIPUSTUMYTh IOPUINYHIA BU3HAYEHOCTI y IUBUJIBHUX TIPaBOBI/I-
HOCHHAX, sIKi 3a4iaroTh MaiiHoBi iHTepecu®. OTxke, B NiTepaTypi HArONONIYEThCS,
1110 OCHOBHUM 3aBJJaHHSIM OpraHiB Jep>KaBHOI BUKOHABYOI BJIQ/I € TapaHTyBaHHS
HpaB ocib, 30KpeMa, uepes MeXaHi3Mu X 3aXucTy>.

Tomy MOXHa CTBEpIPKYBaTH, IO MPAaBOBHH 3aXHCT IepeOyBae y TICHOMY
B332€MO3B’SI3Ky 3 OCHOBOIIOJIOXKHMMH 3acajiaMi (YHKIIOHYBaHHS HalliOHAIBHOT
C€KOHOMIKH, PO3BUTKY KOHKYPEHIIiI, 1[0 aKTyasi3ye moTpedy y 3abe3rneucHHi Ha-
JIKHOTO 3aKOHOJABYOTO BTUICHHS 1 KOHKPETH3alil MOJOKEeHb IOAO MiACTaB,
YMOB 3aXHCTy Pi3HUX BHIIB MalfHOBHX IIpaB Ta iHTEPECIB, MPOLECyaTbHHUX 3acall
1 IOpSAKY peadizarii crmocobiB 3aXUCTY, 3abe3nedeH s e(EeKTHBHOCTI 3aXUCTY Ha
MIPAKTHIIL.

3 HaBeJEHOTO MOXKHA IINTH BUCHOBKY, IO T (DYHKIIOHYBaHHS MaiHOBUX
BiTHOCHH MOTPIOCH MEXaHI3M 3axXWCTy, KW 3a0e3nedyBaTHME TaKHW CTaH ix
BUHUKHEHHS, peaii3amii, 3MiHH, TIPUIWHCHHS, SIKFIA BIATIOBIIA€ 1 TPUBATHUAM iHTe-
pecaM HOCIB BiIIOBITHUX MPaB Ta IHTEPECIB, 1 3araIbHOCYCITUTEHUM, ACP>KaBHUM,
myOJIIYHUM iHTEpecaMm, OB’ SI3aHUM 13 JOCSTHEHHSIM OCTaTOYHOTO Pe3yNbTaTy 3a-
XHCTY — BUCOKOTO PiBHS ITPABOMOPSAAKY y chepi HyHKIIOHYBaHHS MalfHOBHX BiJl-
HOCHH. J[JIs MiATPUMKH NPaBONOPSAKY IMOTPiOHA Jist KOMIUIEKCY YMHHUKIB 1 3a-
XO/1iB, MOB’SI3aHMX 3 YTPUMAHHSM Bijl 341HCHEHHS POTHUIIPABHOI MiSUTEHOCTI He-
00MEeKeHNM KOJIOM YYacHHKIB MaifHOBHX BIJTHOCHH (3arajibHa IIPEBEHLis), YTPH-
MaHHSM BiJI TOBTOPHOTO BUMHEHHS MPaBOMNOpPYIIEHHS (CIelialbHa IPEBEHIs),
peasbHUM MPUIMHEHHSM ITOPYLIEHHS] MAaifHOBHX ITPaB TOIILIO.

3aBAsSKU 3aKPIIUICHHIO PAaBOBHX HOPM, SIKi BCTAHOBIIIOIOTBH 3acajd IPEBEH-
TUBHOI NPOTHIIT NOPYLIEHHAM, O3HAKH [PaBOIIOPYIIEHb, CIOCOOU MTPAaBOBOTO 3a-
XHCTY, 3aCTOCYBaHHS IOPUAWYHOI BiNNOBIAAJIBHOCTI, 1HIII acCIEKTH 3aXHCHOI'O

3 Pimennst €sponeiicrkoro Cyny 3 mpas moau Bin 20 sxostas 2011 p. Crnpasa «PucoBcbkuii npotu Ykpainu»
(“Rysovsky v. Ukraine”): ckapra Ne 29979/04. URL.: http://zakon3.rada.gov.ua/laws/show/974_854

34 Cokonos O. M. IOpucmKiiiHuil 3aXHCT MAfHOBUX TIPaB BHYTPIIIHLO TepeMilenux oci6. [pukapnamcokuii opu-
Ouunuii eichux. 2017. Bunyck 6(21). Tom 1. C. 113.
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MeXxaHi3My, 3a0e3rnedyeThesi peaiizanis oxopoHHoi ¢yHkuii npasa. Pi3Hi ramysi
mpaBa 3a0e3MedyIoTh CBili BHECOK y peali3allifo 0XOpOHHOI (PYHKIIii, MAalOYH Biac-
HU HaOIp 1 CHIBBIAHOLICHHS PETYJIATHBHUX 1 OXOPOHHUX 3ac00iB, 1110 BU3HAYa-
€THCS TIPEIMETOM iX MPABOBOTO pETyJIOBaHHA. TYT BaKJIMBO BPaxOBYBATH, IO
e(EeKTUBHICTh (PYHKIIOHATHHOTO BIUIMBY IPAaBOOXOPOHHOTO IHCTPYMEHTApito Ha
CyCHiJIbHI BIAHOCHHHU 3aJICKUTh HE TUIBKH BiJl TOTO, HACKIIBKHA aJCKBATHO BiJ-
TBOPIOIOTHCS Y BIJNTOBITHMX MPAaBOBUX HOpPMax MOJIEIi MMOBEIIHKH, 3a00pOHEHOT
3aKOHOM, IHTEpPECH YYaCHHUKIB INX INPABOBITHOCHH, CIIOCOOHM IOMOJIAHHS MOXK-
JIMBUX KOH()IIKTIB MMPaBOBHUX IHTEPECIB, a i Bijl cTaHy peayi3oBaHOCTI MPaBOBUX
MIPUNKCIB Y PEaTbHOMY CYCIIJIBHOMY JKHTTI IIUIIXOM iX JOTPUMaHHS, BUKOPH-
CTaHHSA, BUKOHAHHSA yYaCHHKAMH BiAMOBIIHUX IPAaBOBITHOCHH 1 3aCTOCYBaHHSI
IOPUCAMKLIHHAME OpraHaMu.

Sk mipkpeciroe B. C. KoBanschkuii, 3aKOHOMIPHOCTI peai3amii mpasa moJs-
raloTh y TOMY, IO, HO-Tiepiie, BCi (QYHKIIT MarOTh JiSITH OIHOYACHO (CTaliib-
HICTb ()YHKLIOHYBaHHS); 10-JpyTre, BOHU MAIOTh JISITH KyMYJISITHBHO, CIIPSIMOBa-
HO (Y3TO/UKEHICTh (DYHKITIOHYBaHHS); TI0-TPETE, ACHHXPOHHA JIisl B COLlyMi MOTpe-
Oy€e NOCTIHHOTO KOPUT'YBaHHsI (KOOPIAUHOBAHICTH (PYHKIIIOHYBAHHS); IO-YETBEPTE,
KOXKHa 3 (DYHKIIH Jli€ B IEBHOMY COLIiaJIbHO-TIPABOBOMY IIPOCTOPI, Y TIEBHUX Me-
*xax (cyGopAUHOBaHICTh pyHKLiOHYBaHHs)®.

BumesukinazneHe BKasye, 10 XapaKTEPHCTHKA IIPABOBOTO 3aXUCTy Mae BinoOpa-
KaTu 0araTo3Ha4HUI 3MICT LLOI'O MPABOBOrO SBHIIA Ta Horo (yHKLii, a came
CHPSIMOBAHICTh HA: @) BiIHOBJICHHS CTAHOBHIIA YYACHUKIB MaifHOBHX ITPABOBITHO-
cuH (IIISIXOM BH3HAHHS HAJIEKHOTO MpaBa, KOMIIEHCAIlI] TOHECEHUX MalHOBHX
BTparT TOIIO); 0) 3AiHCHEHHs OpraHi3anifHO-IIpaBoOBOro i (a00) MalfHOBOTO BILIUBY
Ha 0c00y, IO CTBOPIOE MEPEIIKON B HAIGKHOMY 3/IHCHEHHI ITPaB 1 OXOPOHIOBa-
HUX 3aKOHOM IHTepeciB Cy0’€KTa MallHOBHX IPAaBOBITHOCHH (3a00pOHa BUMHEHHS
MIPOTHUIIPABHUX il TOIIO); B) 3a0€3NeUYECHHs IPABONOPSIAKY Y cepi BUHUKHEHHS,
peaizanii, 3MiHH, TIPUITHHEHAS MAaHOBUX MPAaBOBITHOCHH (TIOTIEPEKEHHS, BH-
KOpIHEHHS LIKIUIMBUX, HeOe3neuHnx, HeOaKaHuX Ul PO3BUTKY HalliOHAIBHOI
€KOHOMIKH ¥ CyCIiIbCTBA JisIHB y LIl cdepi).

Y3araJpHIOIOYH BUILE3a3HAYCHE, MOXKHA COPMYIIIOBATH HACTYIIHI ITOJIOKEH-
HS IOJI0 JTOOTIPAIIOBaHHS TEOpii 3aXMCTy IIpaB Ta IHTEPECiB YYaCHHKIB MaiHO-
BUX NPaBOBIHOCHH.

3axucT mpaB i 3aKOHHUX IHTEPECiB YYaCHUKIB MAHOBHX IPABOBIIHOCHH €
MDKI'aTy3€BOIO IOPUINYHOIO KaTeropi€ro, MiXKrary3eBUM I KOMIUIEKCHUM MPaBo-
BUM iHCTHTYTOM. Lleil iHCTHTYT CKilaaeThesl 3 MaTepiajlbHO-TIPABOBUX 1 MpoIe-
CyalbHO-TIPaBOBUX HOPM PI3HHX raily3ed mpasa, sKi 3a0e3MedyloTh peasizaiio
OXOpOHHOT (QyHKIIi IMX rany3eil mpaBa i YTBOPIOIOTH OXOPOHHY IMiJICUCTEMY
NPaBOBOT'O PETYJIIOBAaHHSA. METONONOTIYHOI OCHOBOIO JOCII/PKEHHS IHCTHTYTY

35 Kopasbepkuii B. C. OxopoHHa QyHKIIis IpaBa sK colLianbHUii NpaBoBuil GeHoMeH: aBTOped. JHMC. ... J-pa OPHIL.
Hayk: crer;. 12.00.01 «Teopis Ta icTopis repikaBH i mpaBa; iCTOpIs HOJITHYHKX 1 IIPaBOBUX y4YEHbY; IHCTUTYT 3aKOHOaB-
crBa Bepxosnoi Pagu Ykpainu. Kuis, 2011. C. 9.
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Po3zoin 1

3aXUCTy MPaB Ta 3aKOHHUX IHTEPECIB € MO€HAHHS MPUBATHO-TIPABOBHX 1 IMyOIid-
HO-TIPaBOBHUX 3acaj] 3aXHCTy, IO TAKOX € IPOSBOM HOro KOMIUIEKCHOCTI, sKa
Mae Miclie He3aJIeKHO BiJ raly3eBoi IPHHAIEKHOCTI KOHKPETHUX HOPM.

CHCTEMHICTh OXOPOHHOTO PEryJIIOBaHHS MPOSBISAETHCS B TOMY, IO 3aXHCT
MEBHOTO IIpaBa MA€ Ha METi HE JIMIIIE 33 0BOJICHHS MPUBATHHUX IHTEPECIB HOCIS
mpaBa, a 1 3abe3meueHHs MyOmiyHUX (CyCHiIbHHX, NepKaBHHUX) iHTEpeciB, sKi
OB’ s13aHi 31 3AIMCHEHHSM NMPEBEHTUBHOTO BILTUBY HA MOBEIIHKY YYaCHHUKIB €KO-
HOMIYHHX BiJJHOCHH, a TAKOK BUCOKHM PiBHEM (YHKIIOHYBaHHS BCHOTO JIEPIKaB-
HOTO MEXaHi3My 3aXHUCTY, 30epeXeHHS IPaBOIOPSIKY 3araioM.

MexaHi3M 3aXHCTy MOKE ITOBHOLIHHO CIIPALIOBATH JIMIIE 32 YMOBH CUCTEMHO-
r0 3a0e3MedYeHHs] IPUBATHUX 1 MyOIiYHAUX 3acaj Horo peamizamii. Y KOHKPETHOMY
BUTIAJIKY II€ TIPOSBILIETHCS Y 32CTOCYBaHHI IUBLIEHO-TIPABOBUX, aIMiHICTPAaTHBHO-
MPaBOBHUX, IHIIKX 3aco0iB i Mpoueayp pearyBaHHS Ha BIIMOBITHE MPaBOIOPY-
IICHHS, 3aJIe)KHO BiJl PiBHSA WOTO CyCIHiIbHOI HEOE3MEeKH, IHTepECiB MOTEePIiIol
ocobu Tomo. ITiArpyHTSAM IS TaKOrO NMPaBO3aCTOCYBAHHS BUCTYIIAE CHCTEMA
B33a€MOIIOB’SI3aHUX 1 Y3TOKEHUX NPABOBUX HOPM, SIKI PETIIAMEHTYIOTh O3HAKU
Ii/ICTaB 3aXMCTY, YMOBH Ta HOPSJIOK BUOOPY 1 3aCTOCYBaHHS CIIOCOOIB 3aXUCTY Y
BIIMOBITHUX (IpOLIECYANIbHHUX) (hOpMax.

Sk pesynbTar peanizaiii 0XopoHHOI QYHKIIT pi3HHX rajy3eil mpaBa 3axHCT
IpaB 1 3aKOHHUX IHTEPECiB yYacHUKIB MalHOBUX IPAaBOBIIHOCHH CTaHOBHTH
peanbHe (pakTHUHE) YCYHEHHS EPEeUIKO Y 3/1IHCHEHHI MTPaB 1 3aKOHHHUX 1HTepe-
JIoro cy0’eKTa, 110 3a0e3MeuYyeThCsl 3aCTOCYBAHHIM YIPAaBHEHOI 0C000I0 abo
KOMITETEHTHUM IOPUCAUKIIHUM OpraHoM 3a0e3neyeHnX Jep)KaBHUM ITPUMYCOM
3ax0[iB MaifHOBOTO i (a060) OpraHi3amiiHO-TIPaBOBOTO BIUIMBY OO 0COOH, sIKa
HOpYLIy€E, CTBOPIOE 3arpo3y MOPYIIEHHs, HE BU3HAE, OCHOPIOE IIpaBa 1 3aKOHHI
iHTepecH yJaCHHKIB BiAMTOBITHNX MTPAaBOBIAHOCHH.

1.2. MaiinoBi npaBa i 3aKkoHHi iHTepecH AK 00’ €KTH 3aXUCTy

Kosans 1. @.,

0-p 10PUOUYHUX HAYK, OOYeHm

O0eKaH IpUOUYHO20 axyibmeny,

3asidyeay kaghedpu yusinbrnoeo npasa i npoyecy (2014-2019 pp.)

MaiiHOBI BIZIHOCHHU CTaHOBIISITH OCHOBY, ()yHIAMEHT (DYHKIIIOHYBaHHS €KO-
HOMIKH 1 cycrinbeTBa. CTaH peanizalliil HUX BiJHOCHH BU3HAYAE PIBEHb CTA0LIBHO-
CTi 1 PO3BUHEHOCTI MAIfHOBOTO 000POTY, PO3IIOILTY i BUKOPHCTAHHS MaTepiabHAX,
TPYIOBUX, IHTEIEKTyaIbHUX PECYpPCiB, €(peKTUBHICT 3aXHCTy IpaB Ta iHTEpPECiB
BJIACHUKIB.
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MaitHOBI BITHOCHHH JICTEPMiIHOBaHI 00’ €KTUBHIUMH 3aKOHOMIPHOCTSIMH, YMO-
BaMU XHUTTEMISIIBHOCTI COLIIyMY, SIKi peallbHO BIUTUBAIOTh HA CTAHOBIICHHS HOPM
npaBa i IpaBoBOi CUCTEMH 3arajnome.

MaiiHoBi BiiHOCHHH, OyIy4YH BOJHOBHMH BiJIHOCHHAMH, PE3yJbTaTOM BILIH-
By IIpaBa Ha €KOHOMIYHi BIIHOCHHH, II0 BHCTYIIAIOTH IX OCHOBOIO, OXOILTIOIOTh
LIMPOKE KOJIO 3B’S3KIB PI3HUX CyO’€KTIB CTOCOBHO BHHMKHEHHS, 3JiHCHEHHS,
MIPUIMHEHHS MallHOBMX IIpaB Ha BIAMOBiAHI Onara. Y4acTh MaifHa y THUX 4H iH-
OIMX TPaBOBITHOCHHAX OMOCEPEIKOBYETHCS BiANOBITHIM MaWHOBHM IIPAaBOM,
SIKUM HaIsieThest (isnyHa abo ropuaudHa ocoda. BimmoigHo mo monoxens ['K
VYkpainu, MaiiHO Cy0’€KTiB TOCIIOJapIOBaHHS MOKE OyTH 3aKpiIUICeHO Ha Mpasi
BJIACHOCTI, IpaBi TOCIIOAaPCHKOTO BiaHHS, ONIEPATHBHOTO YIPABIIHHSA, IHIIOMY
MpaBi BiAMOBIHO IO YMOB JOTOBOPY 3 BiIacHUKOM (cT. 133).

AHai3 3aKOHO/IAaBCTBA i JOKTPUHAIBHHX Mpalb A€ ITiJICTABH BHIUIMTH IBa
3HAYEHH, B SIKMX MOXKE BHCTYNAaTH MalHOBE IPaBO: sK Cy0’€KTHBHE NPAaBO 1 SIK
00’eKT npaBoBisHOCKHH (06 eKT 060poTy)>’. Sk cy6’eKTHBHE NMpaBO MaiHOBE Mpa-
BO HAJISKUTH JI0 3MICTy MPABOBITHOCHH 1 BBAXAETHCS MIpOIO MOXKIIMBOI ITOBEIH-
ku 1eBHOro cy6’exra®. Cy6’exTuBHe MailHOBE MPaBo HOPsJ i3 0OOB’A3KOM iH-
1I0T0 Cy0’€KTa MPaBOBIHOILICHHS € eIEMEHTOM MaifHOBHX ITPaBOBITHOCHH.

Codepa MaifHOBHX BiTHOCHH CTAHOBHUTH IPEIMET Pi3HOTay3eBOTO MPABOBOTO
peryJoBaHHs (HOPMaMy LUBUIBHOTO IIPaBa, FOCIOJAPCHKOTO MIPaBa, TPYIOBOIO
npasa i T. 11.). [{uBinbHe npaBo perysroe MaiiHOBI BiIHOCHHH, SIKI 3aCHOBaHI Ha
IOPUINYHIA PIBHOCTI, BITPHOMY BOJICBHSABIICHHI, MalHOBI CaMOCTIHHOCTI iX
YUYaCHHUKIB; TOCIIOIAPChKE TPaBO — MAHOBI BIIHOCHHU, SIKI CKJIQAal0ThCS Y TPO-
1ieci opranizaii i 31iCHEHHS TOCTIOIaPCHKO TIsUTBHOCTI; TPYIOBE MPABO — Maii-
HOBI BIJHOCHHHM, AKi CKJIAaJAarOThCA Y IPOIECi BUKOHAHHS MPAIliBHUKOM CBOiX
TpyAOBUX (PyHKIIIH.

JlonaTkoBoro 3HaueHHs ISl OKPECICHHS PHC TaTy3€BHX MAaiHOBHX IPaBO-
BiTHOCHH HaOyBarOTh X OCOOIMBOCTI, SIKi € IPOSIBOM METOJY TaIy3€BOTO MPaBO-
BOTO peryitoBaHHs. Harmpuknaz, npeBaitolode 3HaUeHHsI cepejl OPUANYHUX 3aC0-
0iB BIUIMBY HOPM aIMiHICTPaTHBHOT'O MpaBa Ha MOBE/AIHKY YYaCHHKIB MalfHOBHX
BiTHOCHH MalOTh IPUIFCH Ta 3a00pPOHU, M0 XapaKTePH3YyIOTh CYTHICTH iMmepa-
TUBHOT'O METO/Y PETYJIIOBaHHS («BIaIU-IANOPSIIKYBaHHS»); HOPMH [IUBUILHOTO
TIIpaBa PETYIIOI0Th MaifHOBI BiJHOCHHHM 3/I€0UIBIIOTO 32 JOTIOMOTOI0 ANUCITO3UTHB-
HOTO METOJy ITPAaBOBOTO PEryJIIOBaHHS.

B ropunuuHiii Hayli MaifHOBI MPaBOBIIHOCHHY, a BiJNOBIIHO, 1 MaifHOBI mpa-
Ba, TPAIUIIIHO TOJIISIINCE HA OCHOBHI JIBi TPYTIH — PEYOBi (BIITHOCHHH BIIACHO-
CTi, BIIHOCHHH, TIOB’5I3aHi 3 00MEKEHUMH PEYOBUMH TpaBaMK) Ta 3000B’13a/IbHi

36 Maiimanuk P. A. I'paknanckoe 00IIECTBO U periaaMeHTAIMsl UMYIIECTBEHHOH OCHOBBI XO3SHCTBOBAHMS B XO03sii-
CTBEHHOM KojieKce YKpauHsl. Anvmanax yusunucmuxu: Cooprux cmameti. Boin. 6./ nox pex. P. A. Maiinanuka. Kuis:
Anepra, 2015. C. 154.

37 Kosanb I. @., Kauyp A. B. TloHsaTTs «MaliHOBi IIpaBa iHTENEKTyalbHOI BJIACHOCTI» y 3aKOHOIABCTBI YKpaiHH.
Bicnux Jloneywvrozo ynisepcumemy. FOpuouuni nayxu. 2014, Ne 2. C. 108.

3 Jlasapes B. B. O6was Teopus npasa 1 rocyaapcrsa. Mocksa: FOpucts, 1996. C. 38.
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Po3zoin 1

(BiIHOCHHM €KOHOMIUHOTO 060poTy)®. I3 peOpMyBaHHAM EKOHOMIYHOI CHCTE-
MH 1 PO3IIUPEHHSIM KOJIa IOPHINYHUX OCi0, 30KpeMa i MOSBOI0 TOCHOJAPCHKUX
TOBApPHUCTB, MOYAIH BHOKPEMIIIOBATH TAKOXX KOPITOPATHBHI IPABOBIAHOCHHU I,
BIJIITOBITHO, KOPIIOPATUBHI MpaBa.

Y HayKoBiH JIiTEpaTypi HEMA€E €THOCTI 100 MPUPOIU KOPIIOPATHBHUX IIPABO-
BIZIHOCHH 1 KOPIOPAaTUBHUX IpaB. 3arajoM MO>KHa BUOKPEMHTH JBa MiJIXOJIH: TOC-
MOJIapCHKO-TIPABOBHH 1 IIMBIBHO-TIPABOBUH. 3MIHCHUBIIH JOCHIPKEHHST HASIBHUX
aymok, O. B. Taparonnu® y MexaX HMBiIbHO-IPaBOBOIO PO3YMiHHS TPUPOIM
KOpPIIOPATUBHUX IPABOBIHOCHH BHUJIISE TaKi: BiJHECEHHS LUX BIIHOCUH JIO
OJIHOTO 13 TpaJULiHHKUX IJIsl UUBUIHLHOTO 1paBa BHIY BiJTHOCHH — PEYOBUX abo
3000B’sI3aJILHUX IPaB; KOPIOPATUBHI BIAHOCHHU K OCOOJMBHI BHI IUBLIBHUX
MPaBOBIJHOCHH, IO ICHY€E TOPAJ 13 peUYOBUMH i 3000B’SI3JIbHUMH TIPABOBIIHO-
CHHAMM; CYTHICTH KOPIIOPAaTHBHUX BiJHOCHH PO3KPMBAETHCSA YEpe3 CYKYITHICTh
PI3HUX IIpaB 1 CEKyHIApHUH a00 aKIECOPHMI XapaKTep OKpeMHUX IpaB, HaJlaHUX
akiioHepy. BinnosigHo, y Mexkax rocnofapcbKo-IIpaBoBOTO MiAXOAY BUIUISIOTh-
¢S TOTJISAM MOoA0 KBamiikamii KOPIIOpaTHBHUX BiIHOCHH SIK BHYTPILIHIX Opra-
Hi3aIiifHO-TOCTIOaPCHKUX BiTHOCHH; SIK PEUYOBHX BiIHOCHH, BUHIUKHEHHS Ta ICHY-
BaHHS SKAX OOYMOBIICHE pealli3aliel0 BIACHUKOM (3aCHOBHHKOM, YYaCHHUKOM,
aKI[IOHEPOM TOCHOJAPCHKOTO TOBAPHCTBA) IMIPABOMOYHOCTEH BOJOMIHHSA, KOPHUC-
TYBaHHS Ta PO3NOPSIKECHHS MaifHOM IOCEPEAHULTBOM Y4acTi B KOPIIOPATUBHO-
My TOCIIOApIOBaHHI; SIK MOEJHAHHS B3a€MOIIOB’SI3aHUX 1 B3a€EMOOOYMOBIICHHX
OpraHi3aniiHO-TOCHOAAPCHKUX Ta MAHHOBO-TOCTIOAAPCHKUX BITHOCHH; SIK CYKYTI-
HICTh MaifHOBHX 1 TICHO ITOB’SI3aHMX 3 HUMH HEMaHHOBHX — OpTaHi3alliifHO-yIIpaB-
JIHCHKUX BIJIHOCHH; SIK KOMIUICKCHI KOPIIOPATHBHI MPABOBIMHOCHUHU, IO ITOJi-
JISIFOTBCS! HA BHYTPIIIHI (BUHUKAIOTh BCEPEIMHI TOCIOapCHKOTO TOBApUCTBA) Ta
30BHIIIHI (BUHUKAIOTh Y MPOIEC] 3AICHEHHS rOCIIOapCHKUM TOBAPHCTBOM ITijI-
MPUEMHUIIBKOT ISUTBHOCT).

BusHaueHHs1 kopriopaTHBHUX TIpaB 3akpimuieHo B 4. 1 ct. 167 'K Ykpainu: ue
npaBa 0coOu, 4acTKa SIKOi BU3HAYAEThCSl Y CTaTYTHOMY Karitaii (MaiiHi) rocrno-
JIapChKOT OpraHizaliii, 1110 MiCTATh MPABOMOYHOCTI Ha y4acThb 11i€l 0coOu B yrnpas-
JIHHI TOCIIOJAPCHKOI0 OpraHizalielo, OTpUMaHHsI EBHOT YacTKU MPHUOYTKY (IH-
BiJICH/IIB) ITi€l OpraHi3allii Ta akTHBIB Y pa3i JIKBiAaIlli OCTAHHBOI BiAMOBIIHO 110
3aKOHY, a TAKOX 1HIII IIPAaBOMOYHOCTI, Ilepea0daueHi 3aKOHOM Ta CTATyTHUMH J10-
KyMeHTaMu. Y 4. 3 mi€l cTarTi nepeadadeHo, mo i KOPIOpaTHBHUMH BiTHOCH-
HaMH HAETHCS MO BiTHOCHHHM, IO BUHUKAIOTh, 3MIHIOIOTECS Ta IPHITHHAIOTHCS
1100 KOPHOPAaTHBHUX IPaB.

VY cr. 2 3akony Ykpaianm «IIpo axiioHepHi TOBapHCTBa» TAaKOXX BH3HAUYCHO
TOHSATTS «KOPIOPATHUBHI MpaBa» SIK CYKYIHICTh MalHOBHX i HEMalHOBHX IpaB

3 'paxcnanckoe npaso Ykpaunbl: B 2-x wactsx. Yacts | / nox pen. mpod. A. A. [ymkuna, nou. B. M. CamoiineHko.
Xapbkos: VH-T BHYTp. nei; «OcHoBay, 1996. C. 13

40 T'aparonnu O. B. [IpaBoBa mpupoja KOPIIOPATUBHUX IIPABOBIHOCHH MiX aKIliOHEPaMH Ta aKIiOHEPHHM TOBApHU-
cTBOM. Yaconuc yuginonozo i kpuminanshoeo cyoouuncmea. 2016. Ne 3(30). C. 130-141.
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aKIlioHepa-BIlaCHUKA aKIliii TOBApUCTBA, SIKi BUIUIMBAIOTH 3 MpaBa BIACHOCTI Ha
aKIIii, IO BKJIFOYAIOTH MMPaBO HA Y9aCTh B YIPABIiHHI aKI[IOHEPHUM TOBAaPHCTBOM,
OTpUMAaHHS TUBIICHIIB Ta aKTUBIB aKI[IOHEPHOT'O TOBAPUCTBA Y pa3i HOTo JIiKBima-
ii BIIIOBIAHO IO 3aKOHY, a TAKOXK 1HIII IpaBa Ta MPaBOMOYHOCTI, IepeadadeHi
3aKOHOM YM CTaTyTHHUMH JIOKyMEHTaMH. B ocTaHHROMY BH3HA4YEHHI JeTalli3oBa-
HO IPaBOBY NPHPOAY KOPIOPATUBHUX IIPaB 3 iX MOAIJIOM Ha MAifHOBI i HEMaHOBI
IpaBa BIacHWKa akmid. lle mae mizcraBm HAyKOBIIM pO3MIIAgaTd cy0’e€KTHBHE
KOpPIOpAaTHBHE TIPaBO SK CYKYIHICTh IMBUIBHUX TIPaB, 110 MICTATh HU3KY CaMo-
CTIHHUX Cy0’€KTHBHHX IIPaB, SIKUMH OXOIUTIOETHCSI y4acTh B YIpaBIiHHI, IIPaBO
Ha iH(OpPMAIio 1 IUBIICHIN, a TAKOXK HA YaCTKy B CTATYTHOMY KamiTaii y pasi
JIKBIAIiT KOPIIOPATUBHOI FOPHIUIHOT ocobu*l.

VY n. 1.1 TocranoBu [Tnenymy Bumioro rocnonapceskoro cyny Yipainu Ne 4
Big 25.02.2016 p. «IIpo nesiki nUTaHHS MPAKTUKW BUPILICHHS CIIOPiB, 0 BUHH-
KalTh 3 KOPIOPATUBHUX MPABOBIIHOCHH» 3a3HAYCHO, 1[0 MPU BH3HAYCHHI ITijI-
BiJJOMYOCTI CITpaB 11i€i KaTeropii cyam HeoOXiZIHO BPaxoBYBaTH, 1110 3 OTJISAY Ha
CHUCTeMHHI aHaii3 monoxeHsb crarti 84 1K Ykpainu, yactunu 1m’stoi crarti 63,
yacTHH nepmoi ta TpeTbol crarti 167 'K Ykpainu, 3akony Ykpainu «IIpo roc-
MOJAPChKI TOBApHCTBaAY, 3akoHy Ykpainu «IIpo akiioOHEepHI TOBapHCTBa», CTa-
teit 1, 19 1 wactun nepiioi, moctoi crarti 20 3akony Ykpainu «IIpo depmepchke
roCTIoAapcTBOY, cratelt 6, 8, 19 Ta 21 3akony Ykpainu «IIpo koomepailito» Kop-
MIOPAaTUBHI BIIHOCHHU BUHUKAIOTh, 30KPEMa, y TOCHOAAPCHKUX TOBAPHCTBAX, BH-
POOHHYMX KOOIepaTHBaX, (GepMEPCHKUX TOCIIONAPCTBAX, MPUBATHUX IiAIPHEM-
CTBax, 3aCHOBAHUX Ha BJIACHOCTI IBOX a00 OlbIe 0cib.

[Ipn mocnimxeHH] MPaBOBOI MPHPOAN KOPHOPATHBHUX MpaB HEOOXITHO PO3-
PI3HATH BIAacHE KOPHOPATHBHE MPABO 1 MPAaBO BIACHOCTI HAa YAaCTKy B CTATYTHO-
My Kamitani TOB ta TJAB. HaOyTTs mpaBa BIIaCHOCTI Ha 4acTKy 3a JIOTOBOPOM
Hazae ocobi mpaso Ha Beryn 10 TOB. [IpaBo yuacti y TOB abo T/IB € ocobuc-
TUM HEMailHOBMM IpaBoM. BopHouyac aBTOMaTHYHOrO HAOYTTs cTaTycy ydacHH-
Ka TOBAapHCTBa uepe3 HabyTTs TPETHOI0 0COOO0I0 MpaBa BIIACHOCTI Ha YaCTKYy y cTa-
TyTHOMY KarliTaji He BinOyBaerbes. [IpaBo Oesnocepennboi ygacti y TOB abo
TJIB Tpetst ocoba HaOyBae TUIBKM 3 MOMEHTY BCTYIy JI0 TOBapMCTBa, IO Iif-
TBEP/KY€ETHCS BIJIIOBIIHUM PIIICHHSAM 3aralbHUX 300piB yUYaCHUKIB TOBApUCTBA.

CraHOBIICHHSI IHCTUTYTY IIpaBa IHTEJEKTyallbHOI BIACHOCTI 1 BU3HAHHS BU-
KJIFOYHOT'O ITpaBa Ha pe3yJIbTaTH IHTENEKTYalIbHOI isUTbHOCTI IPU3BEJIO JI0 MOSIBU
CaMOCTIITHOTO BH/ly MaiiHOBHX IIpaB 1 MaifHOBMX NPaBOBIAHOCHH — Yy cdepi iHTe-
JIEKTYaJIbHOT BIIACHOCTI.

IcTopuyHO, Ha MOYaTKOBOMY €Tarli BHHUKHEHH:I PaBOBOI i/1eT 111010 CYyTHOCTI
NpaB Ha Pe3yJbTaTH IHTEJNEKTyalbHOI HiSJIBHOCTI, OCTaHHI XapaKTepu3yBaIHCs
SIK PI3HOBHUJ BXKe PO3POOJICHOT Ha TOH Yac KOHCTPYKIIii IIpaBa BIACHOCTI 1 paKTHy-
HO OyiH pHPIBHIHI IO HHOTO 3a NMPaBOBUM pexkuMoM. 3a crmoBamu P. CaBartbe,

4l Cocyna O. Ipasosa mpuposa kopropartuaux mpas. 2018. URL: http://science.lpnu.ua/sites/default/files/journal-
paper/2019/jan/15430/17.pdf
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Po3zoin 1

«...TI0 Mepe TOro, Kak B IOPHAMYECKOI TEXHHKE HadalH MOSABIIATHCS a0CTpaKt-
HBIE MUMYIIECTBA, MEPBOHAYANBHBIN CMBICI CIIOBA ,,IPABO COOCTBEHHOCTH OBLIT
B ICHCTBUTEIBHOCTH PACHIMPEH. DTHM CJIIOBOM XOTAT HPOAOIDKATh 0003HAYAThH
COBOKYITHOCTh HanOoJee MoTHY0 U Hanbosee abCOMOTHYIO BCEX IPaB, KOTOPEIC
MOXHO MMETh B OTHOIICHHH BHOBb BOZHHKIIHX OECTENECHBIX MMYILECTB. DTO
MOJTHOTA TpaB. MBI BEIHY)KJICHBI TOBOPHUTH O TIpaBe COOCTBEHHOCTH Ha TIpaBa ISt
TOTO, YTOOBI yKa3aTh Ha MOJHOTY MPaB, O KOTOPBIX HIAET PeUb»’?,

PesynpraTom Takoi iHTEpIIpETAIlil CTao MOCIOBHE 3aKPIIUICHHS B HAIlIOHAITh-
HUX 1 MDKHApOIHHX MPABOBHUX aKTaxX TePMiHA «IIPOMHUCIIOBA BIACHICTBY, SIKUI
pa3oM 3 aBTOPCHKHM IIPABOM YTBOPHJIHM 3arajibHy KaTEropilo iHTENeKTyaJIbHOI
BiacHOCTi. O3HaueHi MOHATTS MIlHO YTBEPIMIHNCS y 3aKOHOJABCTBI, IIPaBOBUX
JIOKTpHUHAxX 0araTboX KpaiH CBITY, OTpHMaBIIY MDXXHApOJHY JIETITUMALIiI0 Ha PiB-
HI TaKUX HalBaXIWBIIUX Ui 1€l cdhepu akTiB, sk CTOKroJbMCbKa KOHBEHIIIS,
10 3aCHOBY€ BCecBiTHIO opraHi3allifo iHTeIeKTyalbHOI BIacHOCTI, Ta [lapu3pka
KOHBEHIIIsI 3 OXOPOHH IIPOMHCIIOBO] BIIACHOCTI.

Ha mpoTuBary HaBegeHOMY pPO3yMiHHIO MpaB Ha pe3yJbTaTH TBOPYOCTI, LIO
OTPUMAJIO Ha3BY «IIPOIpieTapHOI KOHLENIi» (Bif JIaT. proprietas — BIACHICTH),
Y HAyKOBOMY CepeOBHIII chopMyBaBcCst OLIBIT TOCKOHAINH MiIXil, 32 SIKUM BiJ-
CTOIOBaJIacsI HEMOXKJIMBICTh TOIIUPEHHS Ha TBOPYI pe3yJbTaTH, SIKi 32 CBOEIO
MIPUPOJIOIO € HEMaTepialbHUMK 00’ €KTaMH, PEKUMY IpaBa BiacHocTi. [Ipornony-
BaJIOCs MPHUHIMIIOBO iHILIE Oa4eHHs CyTHOCTI NMPaB Ha IHTENEKTYalbHI NPOIYKTH
SIK TIPaB «BUKITIOYHUXY, IO (GOPMYIOTH OCOOIMBY KaTErOpiro MpaB, BIIMIHHY Bif
IpaBa BJIACHOCTI 32 3MICTOM NPaBOMOYHOCTEH, MiJicTaBaMi BUHUKHEHHS! TOIIIO.
Taxe HayKoBe YSBIJICHHSI CKJIaJO OCHOBY BUHHKHEHHS TaK 3BaHOI TEOpii BUKIIOY-
HHUX IIpaB, fKa Majla Ha MeTi CKOHCTPYIOBAaTH IPaBOBHUI MeEXaHI3M 3aTyuYeHHS
MpaB Ha PE3yJbTATH IHTEICKTYAIbHOI JiSUIBHOCTI O EKOHOMIYHOTO 000POTY, IO
OyB O afieKBaTHUM IPUPOJI IUX 00 €KTIB.

Posrisnaroun MaitHOBe IpaBo SIK 00’ €KT 000POTY, BAPTO 3a3HAUMTH, 1110 B Ta-
KOMY pO3YMiHHI MaifHOBE IPaBO BHUCTYIIA€ BXKe SIK OJIaro, Mo HaJSKUTh YIIPaBO-
MouHOMY cy0’ekty. B. A. BenoB Bu3Hauae 000poT 00’€KTIB NUBUIBHHUX IPaBO-
BIZTHOCHH (IMBUILHUN 000POT) SIK CYKYIHICTh BUIIAKIB 3MiHHM HOCIiB Cy0 €KTHB-
HUX LMBiTBHUX TipaB®. Jlyis ywacTi B 060poTi MaiiHOBE MpaBO Mae BiANOBiAaTH
JIBOM O3HAKaM: MOYJIMBICTH T'POIIOBOI OI[IHKH, MOXIIUBICTD BiJIUICHHS TIpaBa BiJ
iforo Hocis i nepefaui inmum ocodam™. BogHouac y nitepaTypi miaKpecioerses,
III0 CaMOCTIHHUM 00’€KTOM 000pOTY HE MOXKYTh OyTH PEUOBi IpaBa, OCKUILKU BO-
HH CJIiIYIOTB 3a piudio, TOOTO y BiJHOCHHAX BIIACHOCTI HepeaacThes cama piu®®.

42 Capatbe P. Teopus obszaresets. Mocksa: ITporpece, 1972. C. 90.

43 Beno B. A. O0beKT CyOBEKTHBHOIO I'Da’KIAHCKOrO MpaBa, OOBEKT TPAkIAHCKOTO MPABOOTHONIEHHS H OOBEKT
rpakIaHCKOTO 000pOTa: COOTHOIICHHE MOHATHI. Ob6vekmul epadicoanckozo obopoma: 6. cT./ oTB. pex. M. A. Poxxkosa.
Mocksa, 2007. C. 6-77.

4 Kyprb A. Tlpo6iema HOpHAMYECKONH MPUPOJIBI MM CYIIHOCTH BEIIHOTO (MMYIIECTBEHHOIO) MpaBa Kak oObEeKT
rpaskIaHcKoro obopora. 3axon u ocusns. 2014. Ne 3. C. 36.

4 Kynakos B. B. O6513aTeIbcTBO U OCIOKHEHHs €ro CTPYKTYphl B IPajIaHCKOM TpaBe Poccuu: MoHorpadus. 2-e
u3., nepepad. u porn. Mocksa: PAIT; Bonrepe Kitysep, 2010. 256 c.
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CTOCOBHO CITIBBIHOIIICHHS [TOHATH «MAHOY» 1 «MaHOBI MpaBa» y HaIliOHAJb-
HOMY 3aKOHOJABCTBI iICHYIOTh pi3Hi migxonu. [IpaBoBi HOpMH, B SIKHX BXKHBAE€Th-
sl TIOHATTSI MAifHOBHX MPaB y PO3yMiHHI 00’ €KTa MPaBOBIIHOCHH, HEOTHO3HAYHO
PO3KpHBAIOTh MPAaBOBY MPHUPOAY (CyTHiCTH) muX mpaB. 3okpema, LIK Ykpainu y
neperiky o6’ exTiB muBUIBHUX TpaB (4. 1 c1. 177) mopsan i3 pedamu i rpommnmMa,
1 IIIHHMMU TarepaMu, pe3ylbTaTaMH PoOiT, OCIyraMu, HeMaTepiaTbHUMHU OJa-
raMu, Ha3UBa€ TAKOXX MAIfHOBI IpaBa.

Haykosui, 3xilicHIOI0UH TpaMaTndHe TiIymMadeHHs Hopmu cT. 177 K Ykpai-
HH, TOXOIATH BUCHOBKY, IO 15l HOpMa Ja€ 3MOTY BITHECTH J0 MaifHa pedi, cepen
SIKMX TPOII Ta WiHHI ManepH, a TaKoX iHIIe MaliHo. HaTomicTs iHII MaTepiaibHi
1 HemarepianbHi Onara (i MaifHOBI ITpaBa TakoX), sKi 3rigHo 31 cT. 177 LIK Ykpai-
HH € 00’ €KTaMM [UBLILHUX MPaB, 10 MaiiHa HEe HaleKaTh S,

Takox BapTo 3BEepHYTH yBary, mio 00’€KTaMH IUBUIBHHUX IpaB OKPEMO Ha-
3BaHI HEMaTepianbHi Ojara, cepe SKUX 1 00°€KTH 1HTENEKTyallbHOI BJIIACHOCTI,
TOMY JIOTIYHMM € BUCHOBOK 1 IIPO T€, 110 HaBe/IeHa HOpMa He BIIHOCHUTB JI0 00’ €K-
TiB LIMBUILHUX NPaB MaiHOBI MpaBa Ha 00’ €KTH IHTEJIEKTyaJIbHOI BiIacHOCTI. Ta-
KMH TAXiN BUKIMKaB CIpPaBeUIMBI KPUTHUYHI 3ayBa)KCHHS y Hayli. 30Kpema,
P. b. lllumka BOauae B HHOMY BIUIMB MPOIpi€TapHO TEopii 1 3a3HAdYae, IO
«...BUHHKAE JIBa MPOTUJIC)KHI BUCHOBKU: MallHOBI MIpaBa BU3HAIOTHCS 00’ €KTaMU
MIPaBOBITHOCHH SIK 3arajbHa MOCHUIIKA; CTOCOBHO 1HTEJIEKTYaJIbHOI BIACHOCTI Ji€
BUHATOK 1 MalHOBI IpaBa HE BHU3HAIOTHCS O0’€KTAMU MpaBa IHTENEKTYalbHOI
BIIACHOCTI. 3 JIPYTHM BHCHOBKOM TIOTOJIUTHCh HE MOKHA»"',

om0 mporo BapTo 3ayBaXkKWTH, 1[0 MAHOBI MIpaBa Ha 00 €KTH iHTENEKTyab-
HOI BJIACHOCTI € crerudigHo0 KaTeropiero i mg cremnudika HaKiIagae cBiif BigOu-
TOK Ha BiTHOCHHH CTATHKH i JTUHAMIKHA BKa3aHUX IpaB. Y pa3i CTATHYHOTO ICHY-
BaHHs MalfHOBOTO IIpaBa (HAMIPUKIIA, Cy0’ €KT € IaTEHTOBJIACHUKOM 1 CaMOCTIIHO
BHKOPHUCTOBYE TATEHT), 00 €KTOM IIpaB i BiANOBITHO 00’€KTOM IPaBOBiITHOCHH
Oyzne caM 00’€KT iHTEIIEKTyalIbHOI BIACHOCTI K HeMaTepianbHe Onmaro. MaiiHoBe
MIPABO IHTENEKTyaIbHOI BIACHOCTI Y TAKOMY Pa3i BUCTYIA€ Y 3HaYEHHI Cy0’ €KTHB-
HOTO TIpaBa i BXOJIUTH JI0 3MICTy MPaBOBITHOCHH. SIKIIO X BiOyBaeThCS AUMHAMI-
Ka IUX 1paB, HaIpHKJIa[, YKJIQIa€ThCs JOTOBIP MPO BiAUyKEHHS MailHOBHX IIPaB,
SIKI HAQJIQIOTHCSI TATEHTOM, TO Y IIbOMY pa3i 00’€KTOM MPABOBiJIHOCHH CTa€ BJIaCHE
MaifHOBE NPaBO IHTEJIEKTYAJILHOI BJIIACHOCTI, OCKIJIbKM HeMaTepiallbHUH pe3yJib-
TaT IHTENEKTyalIbHOI NiSUILHOCTI nepenaBaTrcs He Moxe. Cy0’€KTHBHUM MTPaBOM
y TaKOMY JIOTOBIpHOMY ITPaBOBIHONIEHHI BUCTYIa€e 3000B’13aJIbHE PABO SIK Tpa-
BO BUMOTHY MATEHTOBJIACHHUKA JI0 1HIIOI CTOPOHHM (TIOKYTILIS) MIONO CIIaTH BUHA-
rOpOJIU 3a NepeJiaHe Ipago.

6 Tappumok B. Maiito Ta MaiiHOBi paBa Ta 060B’A3KU K 00’€KTU YHIBEPCAILHOTO MPABOHACTYIIHUITBA TIPH PEOPra-
Hi3awii puanyHUX oci6. Bicnux Kuiscbkoeo Hayionanwrozo ynieepcumemy imeni Tapaca Lllesuenka. 2013. Ne 2(96). C. 81.

47 [llumka P. B. OxopoHa mnpas Cy6’ €KTiB iHTENEKTYalbHOI BIACHOCTI y IMBIILHOMY MpaBi YKpaiHu: jmc. ... 1-pa
ropun. Hayk: 12.00.03 «lluBiibHe mpaBo Ta LMBUIBHHUI IIpOLEC; CiMEHHE IPaBO; MDKHApOAHE IPHUBATHE IIPABO»;
Hauionaneuuit ynisepcurer BHYTpimHix cnpas. Xapkis, 2004. C. 158.
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Po3zoin 1

[MuraHHs crniBBiIHOIIEHHS MalHa i MallHOBHUX NpaB BHPIMIYIOThCA 1y 4. 1
ct. 190 LK Vkpaian: «MaifHOM K 0COONMMBAM 00’€KTOM BBaKAIOTHCS OKpeMma
pid, CyKyIHICTh pedeid, a TaKoK MaifHOBI mpaBa Ta 000B’s3kM». BonHovac, 4. 2
i€l crarti 3akpimiroe, mo «MalHOBI IpaBa € HECHOXKHUBYOIO piydio. MaifHOBI
npaBa BU3HAIOTHCS PECYOBHMH IIPaBaMm», IO aBTOMATHYHO BUKIOYAE€ MalHOBI
npaBa iHTENEKTYaJIbHOI BIIACHOCTI, SIKi HE € PEYOBUMH MPABAMHU, 13 TIOHATTS «Maii-
HO» y po3yminHi [IK Ykpainu. Binrak, 3a mosumniero 1K Ykpaiau maitHO 1IOB’ s~
3YEThCS JIHIIE 3 00’ €KTaMH, SIKi € pedaMn ab0 CTOCYIOTHCS IpaB Ha pedi SK mpe-
METIB MaTepiallbHOTO CBITY.

[MoniOHMit miaXig A0 pO3yMiHHS MOHSTTS «MalHO» 3yCTpi4aeMO W Y IHBLIb-
HUX KOJeKcax iHmuX KpaiH. Hanpukian, BigmoBigHo 10 cT. 285 LuBineHOTO KO-
nekcy Pecrryosnikin MonoBa MalfHOBI ITpaBa Mopsi i3 IpeIMeTaMy MaTepiallbHOTO
CBIiTY Hanexathb 10 pedeit®®. TyT noTpibHO 3a3HAYMTH, IO MOHATTS «6e3TinecHa
piu» Oyno BioMO Iie 3 pUMChKUX 4daciB. ['aif moninsB pedi Ha TinecHi (10 HUX
MOXKHa JIOTOPKHYTHCS) 1 Oe3TiiecHi (ZOTOPKHYTHCS He MOKHa). Sk Ge3rijecHi
BiH PO3MJISAB Ti, IO «3HAXOAThCA y mpaBi»*®. To6TO (paKTUYHO TMOHSATTS pedi
MaJo TOAi OUTBII IUPOKUI 3MICT 1 OXOILTIOBAJO BCE, IO CHOTOTHI BBA)KAETHCA
MaifHOM Y IIMPOKOMY PO3YMiHHI, 1 MaifHOBI IIpaBa TaKOX.

3aKkoHOJaBYe BU3HAUYCHHS MOHATTS «MaifHOBE MPaBo» 3aKpiIieHo B cT. 3 3a-
koHy Ykpaiuu «IIpo ouiHky MaiiHa, MalilHOBUX IpaB Ta Mpo(eciiiHy OIiHOYHY
TUSUTBHICTE B YKpAiHi», BIAMOBITHO J0 SKOTO «MAWHOBUMH IIPaBaMH, SIKi MOXKYTh
OIIHIOBATHUCS, BU3HAIOTHCS Oy[b-sKi MpaBa, MOB’s3aHI 3 MailHOM, BIIMiHHI Bif
npaBa BJIAaCHOCTI, Y TOMY YHMCJI 1paBa, sKi € CKJIaJOBUMU YaCTHHAMH TIpaBa BJlac-
HOCTI (IIpaBa BOJOAIHHS, PO3MOPS/HKEHHS, KOPUCTYBaHH), a TAKOX 1HIII CIIEIH-
¢iuHi paBa (IIpaBa Ha MPOBAKEHHS isUIPHOCTI, BAKOPUCTAHHS MPHPOTHUX pe-
CYpCIB TOIII0) Ta TpaBa BUMOTHY.

HaBeznene Bu3HaueHHs1 MalfHOBHX IpaB 3aKpiIUIIOE HEBUUEPITHUH MepesIiK Maii-
HOBHX IIpaB, BUKJIFOYAIOYH 3 HBOTO JIMIIE MPaBo BIacHOCTi. OTKe, BKa3zaHui 3a-
KOH, Ha BigMiHy Bix LIK Ykpainu, He BITHOCHTH pedoBe MpaBo (IIPaBo BIACHOCTI)
JI0 MaifHOBHX mpaB. Take BUKIIOYCHHS 3yMOBJICHO, HAIIEBHO, Ti€I0 0OCTaBHHOIO,
10 B IUJISX I[hOTO 3aKOHY 00’ €KTOM OIIHKH Oyze He MPaBo BIACHOCTI, a caM HOTO
00’€KT — pyXxoMe 4u HepyxoMe MaiiHo. HaBiTh 3 Ha3BH I[bOr0 3aKOHY YKpaiHH
OYEBH/IHO, IO BiH YITKO PO3MEXKOBYE MOHSITTS «MaifHO» 1 «MaifHOBI mpaBay. be-
py4H IIpH I[OMY 1O yBard, IO Ha IiJICTaBi BKa3zaHOTO 3akoHY po3pobieno Ha-
mionanpHui crapmapt Ne 4 «OriHka MaifHOBUX TpaB IHTENICKTYadbHOI BJIACHO-
CTi», MOXKHa CTBEPDKYBAaTH, L0 MaifHOBI mpaBa Ha 00’€KTH iHTENEKTyalbHOI
BJIACHOCTI BiZIHECEHO IIMM 3aKOHOM JI0 PI3HOBULy MaiiHOBUX TPaB.

MaiiHoBi ITpaBa sk 00’ €KT IPaBOBIHOCHH PEryJIIOIOTHCS 1 3aKOHOM YKpaiHu
«IIpo 3actaBy». [IpeaqmeToM 3acTaBH, 3riJHO i3 CT. 4 BKa3aHOTO 3aKOHY, MOXYTh

4 Kypre A. TIpo6iema HOpHIMYECKON MPUPOJIBI MM CYIIHOCTH BEIIHOTO (MMYIIECTBEHHOrO) MpaBa Kak oObEKT
TpaXIaHCKOro obopora. 3axkow u dcushb. 2014, Ne 3. C. 31.
49 Hosuukwuii V. B. OCHOBBI PHMCKOTO IpaskiaHcKoro npasa. Mocksa, 1960. C. 83.
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OyTH MaiiHO Ta MaifHOBI IIpaBa. BojgHOuac npaBoBa Npupoa MaiHOBUX TIPaB SIK
MpeaMeTa 3aCTaBH HE YTOYHSAETHCA. X04a aHalli3 iHIINX MTOJI0KEHb HOTO 3aKOHY
CBIYNTH, 110 MailHOBI TpaBa TPAKTYIOThCS B HbOMY JIMILE SIK 3000B’s3aNbHI
IpaBa, OCKUIBKM X peaiizalisi y pa3i HEBUKOHAHHS 3000B’s3aHHS OOp)KHUKOM
OB’ SI3y€THCS 3 YCTYNKOIO 3aCTaBOJIABIIEM BUMOTH, III0 BUIUIMBAE i3 3aCTAaBICHO-
ro mpaga (ct. 23).

BusHaueHHs1 MOHATTS MaifHa y cdepl TocroJaproBaHHs 3aKpilUIEHO y HU3LI
nonoxenb ['K Ykpainu. Sk noBogute B. C. lllepOuna, 10CiiKyrOUH CITiBBIIHO-
LIEHHS TOHATH «IPABOBHH PEXHMM MaifHa y cdepi rocrofapioBaHHI» 1 «IIpaBo-
BUI pexHM MaiiHa Cy0’€KTiB TOCHOJApIOBaHHS», «MaifHO B TOCIOJApCHKOMY
000pOTi», MOHATTA «TOCHOJAPCHKUN 000POT» MPSMO TOB’A3aHE 13 MOHATTIM
«PUHOK», SIKUH € crenudigHuM 00’€KTOM MPaBOBOTO BIUIMBY, IO O3HAYAE, IO
MaifHO B rOCHOAAPCHKOMY OOOPOTI — Ii€ JIMIIE IIEBHA YaCTHHA MaifHa rocropaap-
CHKOTO TIPM3HAYCHHS, 1[0 € TOBAPOM Y BiTHOCHHAX MiX Cy0’€KTaMH TOCTIOAapIO-
BaHHS, a TAKOX MK HUMHM Ta IHIIMMH yYaCHUKaMH TOCHOAAPCHKUX BiIHOCHH.
ToMy cepen BuUIlE 3a3HAYCHHUX IOHATH BHIIB MaifHa HAOiIbII MIMPOKHUM € IIO-
HATTS MaiHa y cdepi rocronapioBaHHs, SKe HOAUIIETbCS HA MaiHO TOCHoaap-
CHKOTIO IPU3HAYEHHS i MaitHo (06’ €KTH) COLIaNbHOrO IPU3HAUEHH ™,

3rigHo 3 4. 1 cr. 139 'K Ykpainu, MaiiHOM € CyKyITHICTb pedel Ta iHIIMX LiH-
HOCTEeH (BKJIIOYHO 3 HEMaTepialbHHUMH aKTHBAMH), SKi MalOTh BapTiCHE BU3Ha-
YeHHSI, BUPOOJISIOTHCS YM BUKOPHCTOBYIOTHCS Y JISUIBHOCTI Cy0’€KTIiB rocmoja-
pIOBaHHS Ta BioOpa)xaroThes B ix OanaHci a00 BPaxOBYIOTHCS B IHIIMX HEpe-
OaueHux 3aKoHOM (opmax oONiKy MaliHa muX cy0’exTiB. BimmosimHo mo 4. 1
ct. 145 T'K Vkpainu, MaliHOBUi1 cTaH cy0’eKTa rOCHOAAPIOBAHHS BH3HAYAETHCS
CYKYIHICTIO HaJIeXHUX HOMY MaifHOBHX INpaB Ta MailHOBHX 3000B’s3aHb, IO
BiJIOOPAKAETHCS y OyXTraaTepchbKOMy OOJIKY HOro rOCHOAaPChKOI AisUTBHOCTI Bij-
MOBITHO 710 BUMOT 3akoHy. HactuHa 1 ct. 66 I'K Ykpainu nependauae, mo MaiiHO
MIAIMPUEMCTBA CTAHOBJISITH BUPOOHUYI 1 HeBHPOOHHUYI (POHIM, a TAKOXK 1HIII ITiH-
HOCTI, BapTICTh SIKMX BiJJOOpaXKaEThCsI y CAMOCTIHHOMY OallaHCi MiIIpHUEMCTBA.

OTtxe, B 'K Ykpainn, Ha Binminy Bin LIK Ykpainu, mo maiiHa BigHeceHO pedl,
IHIII HIHHOCTI, BAPTICTh SIKUX BiZOOpa)KaeThCst B OajlaHCi, 30KpeMa 1 HemaTepiaib-
Hi aKTWBH, SIKi BUCTYIAIOTh €KOHOMIYHOIO (POPMOIO iCHYBaHHS MAaiHOBHUX IIpaB
iHTeNeKTyanpHO1 BacHOCTi. Lleit miaxix moBHICTIO BiIIIOBigae MpU3HAYEHHIO Maii-
HOBHX TIpaB IHTENIEKTYaJbHOI BIACHOCTI y TOCHOHapChKiil cepi. Bin migTeep-
JUKYETBCSl CYJaCHUMH TEHICHIIISIMA OLIHKY IIIHHOCTI MaHOBHX TIpaB Ha 00’ €KTH
IHTEJIEKTYyanbHOI BIIACHOCTI B €eKOHOMIYHO PO3BHHYTHX KpaiHaX CBiTy. 30Kpema,
3 MDKHApOJHHX PEHTHHTIB OpEeHAIB BIZIOMO, 10 MAifHOBI IIpaBa HA TOPTOBEJbHI
Mapku 3apyOKHUX KOMITaHIH OLIHIOIOTHCS SIK HEeMaTepiaibHi aKTHBU y BEJINYE3-
Hi CyMH.

%0 [lep6una B. C. TTonsTTs Ta ckiIaj MaiiHa roCoIapChKOro IpusHadeHus. [Ipaso i cycnitbemeo. 2020. Ne 1. C. 197.
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Po3zoin 1

Hemarepianbaa npupoja 00’€KTiB IHTEIEKTYJILHOT BIIACHOCTI HE BHUKIIIOYAE
MaifHOBOI IIHHOCTI TpaB Ha 1i 00’ exTH. el peHomeH Brano miakpeciuB ppaH-
y3pKkuil Buenmit P. CaBaTbe, skuii BKa3yBaB Ha Te, IO «...JJI TOTO YTOOBI CO-
31aTh UMYIIECTBO, HET HEOOXOJMMOCTH B CYIIECTBOBAaHHWW pEajbHOM ,,Belin’;
JOCTATOYHO abCTpaKkIMU, HE UMEIOMEeH KOHKPETHOrO OOBEKTa: MATEeHT, MPEeIo-
CTaBJSIFOLIMI U300pETATENIO IPaBO TPEOOBATh BO3HATPAKACHUSI OT BCEX TEX, KTO
UCTIONIB3YET €ro U300peTeHue, MpeaCcTaBiIsieT co00l MMYIIECTBO, KOTOPOE B Ka-
yecTBe 00BEKTA IIPECTABNISAET CO00M YnCTYI0 abeTpakiuon’.

BoHo4ac BaXIMBO MiAKPECIUTH, 1[0 PEYOBE MPABO BIACHOCTI HE Mae y BiJl-
PHBI BiJi CBOTO MaTepialIbHOTO MPEAMETa CKOHOMIYHOTO 3HAYEHHS: MaTepialbHa
pid € caMOCTiiHUM BHIOM MaifHa Cy0’€KTa TOCIOAApIOBAaHHS, Ha0yBalOYH €KO-
HOMIYHOI ()OPMH aKTHBIB — OCHOBHHUX 3aco0iB. [1{0/10 00’€KTiB iHTEICKTYaIBHOT
BJIACHOCTI CUTyamis iHmIa. 3Bakarouu, [0 Yepe3 HeMaTepiadbHUI XapakTep iHTe-
JIEKTYaJbHOTO MPOAYKTY BiH HE MOXe OyTH OI[IHEHHH 1 BiIOCOOICHUIA, EKOHOMIY-
Hy (opMy y ckiazi MaifHa HaOyBae He caM 10 co0i IHTEJIEeKTya bHUI MPOAYKT, a
MaifHOBI TpaBa Ha HHOTO — SIK HEMAaTepiallbHUK akTHB. | y 1boMy pasi cy0’ek-
THBHE MaifHOBE MPaBO OJHOYACHO BUKOHYE ABi (QYHKIIi: € MipOIO MOXIIUBOI HO-
BEIIHKHU 100 00’€KTa IHTEJIIEKTYaJIbHOI BIACHOCTI (A€ MEeBHI MOMIIUBOCTI ISt
MiATPUEMCTBA), & TAKOXK € CAMOCTIHAM 00’ €KTOM — BUIOM MaifHa IMiAIPUEMCTBA.
Jlo MaifHOBHX TpaB IHTENEKTYaJIbHOI BIIACHOCTI HAaJIEXKAaTh: MPABO HA BHUKOPHUC-
TaHHs 00’€KTa MpaBa IHTEJNEKTyaJbHOI BIACHOCTI; BUKIIIOYHE IPABO J03BOJISATH
BUKOPHCTaHHS 00’ €KTa MpaBa IHTEJNEKTYyaJIbHOI BJIIACHOCTI; BUKIIOYHE IIPABO
MEPEIKO/KATH HEMPAaBOMIPHOMY BHKOPHCTaHHIO 00’€KTa MpaBa iHTEIEeKTyalb-
HOi BJIACHOCTI; iHIII MaiHOBI ITpaBa iHTENEKTYaJbHOI BJIACHOCTI, BCTaHOBJIEHI
3akoHOM (424 LK Ykpainnm).

BkazaHa 0coONMUMBICTH 3yMOBWJIA BUHHKHEHHS B IOPHIMYHIH Haylli MOHATTS
«IIpaBO Ha MPaBO», TaK 3BaHOI IOPUANYHOI (iKii, siIKa Mae Ha METi 3pOOUTH MOX-
muBEM 000pOT MaitHOBHX mpaB. [loniOHi (ikwii €, HAMPUKITIAM, Y BITHOCHHAX TIPO-
JIXKy LIHHUX TarepiB, PaBOYMHIB MO0 YCTYNKH 3000B’s13as1bHIX NpaB. B. B. Ky-
JIaKOB Ha NpUKIIaai 000pOTY IIHHUX MaIepiB BIyYHO MOSICHIOE, IO LiHHI Marnepu
SIK JOKYMEHT € ()aKTHYHO «TPAaHCIOPTHUM 3aco00M» IJisi 000poTy (TpaHCIOpTY-
BaHHs1) MaifHOBOTO MpaBa, 1O 3acBiAUyeThCs HiHHUM nanepom®2. TTonibni pikuii
XapakTepHi 1 /U1 MaifHOBOTO IpaBa iHTENEKTyaTbHOI BIacHOCTI: (yHKIIO (ikca-
il mpaBa, «TPaHCIOPTHOTO 3aco0y» TYT BHKOHY€ HATEHT abo CBiIOITBO, Iepe-
Jlaua SKOTo 1 MATBEPIKYE Mepexij IbOro MaifHOBOTO MpaBa.

Kongenmis B ct. 1 [lepmoro nporokony mo KoHBeHmii mpo 3aXHCT MpaB JIro-
JIMHU 1 OCHOBOIIOJIOXKHUX CBOOOJ 00’€IHY€E BCl mpaBa (i3nyHOI a00 FOPHIUIHOT
0cobu, sKi MICTATh y co0i MalfHOBY IliHHICTh. Ha BigqMiHYy BiJl TPaauIliitHOTO po-
3yMIiHHS IHCTUTYTY IIpaBa BJIACHOCTI, XapaKTEePHOTO ISl TpaBa YKpaiHu, sK i 3a-

51 Casarbe P. Teopus obs3arenscts. Mocksa: ITporpecc, 1972. C. 89, 101.
52 Kynakos B. B. O6513aTe/IbcTBO U OCIOXKHEHHs €ro CTPYKTYpbl B IDajkIaHCKOM TpaBe Poccuu: Monorpadus. 2-e
u3L., nepepad. u on. Mocksa: PAIT; Bonrepe Kiysep, 2010. C. 88.
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rajoM JJIsl Aep’KaB KOHTHHEHTaNbHOI cuctemu npasa, €CITJI TirymaunTh noHsT-
T «MalHOY» (possessions) mupIie i y KoHTeKcTi ¢T. 1 [lepmoro mpoTokory i
«MaifHOM» PO3yMi€ He TIJIbKU «HasBHE MaifHO» (existing possessions), ane i 1ty
HU3KY iHTepeciB eKOHOMIYHOTrO XxapakTepy (akTuBH (assets)). Kpim pyxomoro Ta
HepyxoMoro MaiiHa min 3axuct ct. 1 [lepmoro npoTokoiy miananaroTh, 30Kpema,
aKuii (1 He JIMIIe B 4aCTHHI 1X BapTOCTi, @ i y YaCTHHI IpaB 110/JI0 KOHTPOJIIIO HaJl
MATIPUEMCTBOM, SIKI BOHU HAJalOTh BIIACHMKY), ATEHTH, JIiNeH3ii, npodeciiina
KIieHTypa («godpe iM’s»), MaTepiaabHa KOMIIEHCALlis, IPUCYHKEHA CYTOBHM pi-
IIEHHAM, IPaBOo HA TIEHCiI0 Tomo™,

[poBeneHuit aHai3 eBOJIOLIT HOHATTA «MAaHHO» CBIIYUTH, IO B CY9AaCHOMY
mpaBi GOpPMy€eThCs TCHACHIISI PO3MIMPEHHS KOJIa 00 €KTIB, SIKi OXOIIIIOIOTHCS T10-
HATTSM «MaitHo». [lopsiz 13 TpaAWIIHHUM BHIOM MaiiHa — pe4aMu, MaifHOM BBa-
JKAIOTHCSI 1 1HIIT MallHOBI I[IHHOCTI — 00 €KTH HEpedoBOl CyOCTaHIIl, sSKi mpea-
CTaBJICHI MaifHOBUMH TIpaBaMy, MailHOBUMH OYiKyBaHHSIMH, MaifHOBIMH iHTEpe-
camu. I. B. Cracu6o-®areeBa myske BIydHO XapakTepusye Iei nporec: «B oTHO-
LIEHUH OOBEKTOB 3aMETHA CIIEAYIOIasi TEHICHLMs: Bce Oojiee OIIyTUM KpEeH U3
BEIIHOCYOCTaHIIMOHHOTO (peajbHO-MaTEepPUATbHOT0) MHpa K €ro MpPOCKINH B
JIOTMaTHYeCKU-(QOPMAT3HPOBAHHYI0O CHHTETUYHO-TIPABOBYIO HX CyOCTaHIHIO.
OTO MMYIECTBEHHbIE MTPaBa, KOTOPHIE YXKe He yCTYyMaroTcs, Kak ObUIO paHee, a
HPOJAIOTCA M MOKYNAIOTCS, KaK BEI»™?,

OTxe, Ha MiACTaBl BHUINE3a3HAYCHOTO, 10 MaWHOBHX IIPaB HAJICKATh: PEUYOBI
mpaBa (IIpaBo BIACHOCTI, 0OMEXEHI pevoBi IpaBa), KOPIIOPATHBHI IpaBa, 3000B’s1-
3aJbHI MpaBa, MallHOBI IpaBa IHTEJIEKTyaJbHOI BJIACHOCTI (BHKIIOYHI IpaBa).
KoxeH Bua 1UX MpaB BipPi3HIAETHCS BiJ 1HIIOTO 00’€KTOM, 3MICTOM IIPaBOMOY-
HOCTeW (B MeXax 3arajbHOi MOJENi 3MicTy Oy/b-SKOTO Cy0’€KTHBHOTO IMpaBa),
crocobamu peamizanii. BingnosinHo, Taka crenudika 00yMOBIIOE # 0COOTHBOCTI
3aXHCTY BUJIIB MAafHOBHX IIPaB, IO MPOSBIISETHCS Y CIEUdIli MiICTaB 3aXHCTY,
CIOCO0IB 3aXUCTY 1 MOPSAIKY IX 3aCTOCYBaHHS.

[ToustTTs MaliHA TICHO TOB’S3aHE 3 €KOHOMIYHOIO KaTeropiero «romapy. Sk
3azHayae O. B. be3yx, ocoOmuBicTio TOBapy € Te, IO Iie HE MPOCTO MaiHO, a
MaifHO, sIKe TIpU3HAYECHE Ta BUKOPHCTOBYETHCS 3 METOIO OTPUMAaHHS MPUOYTKY
(TomaTKOBOTO MaifHa) Ta Ma€ MOJBIHY eKOHOMIUHY mpupoay. Lle mopompkye Hu3-
Ky nedopmalliil y BITHOCHHAX MiX ITOCTA9aIbHUKOM 1 IIOKYTIIEM, 110 Oe3mocepen-
HBO IIOB’3aHi 3 PHHKOM Ta €KOHOMIYHOIO KOHKYPEHIII€I0, CTBOPIOIOTH TOIATKOB1
00’€KTH TpaBOBIAHOCHH (TIpHOYTOK abo iHIII eKOHOMIi4HI Onara [uis cy0’ekTiB
rOCIO/IapIOBaHHs (YaCTKU PUHKA, KOHKYPEHTHI IepeBaru), MOXJIHUBICTh PEryJisip-
HOI peaiizaiiii ToBapy Ta #oro reorpadiro, ClIOKUBYY SIKICTh 1 B3a€MO3aMiHHICTb
TOBapiB, YSBIICHHS CIIOKMBAaya IPO TOBap, Oe3NeKy VIS CIIOKUBAYiB i HABKOJIUII-

53y BCY minacyMyBanu pekoMeHIallii o0 3aXUCTy TIpaBa BIacHocTi. 3akon i bisnec. 03.12.2015. URL: https://zib.
com.ua/ua/print/120218-u_verhovnomu_sudi_pidsumuvali_rekomendacii_schodo_zahistu_pr.html

% Cniacu6o-®arteesa U. B. Metoonorus HOBoii (popMaluu IPaBOBOTO PETyJIMPOBAHHS TPAKIAHCKUX OTHOIIEHHH B
VYxpaune. Memooonozus uccredosanus npobrem yuguaucmuxu: co. cm., nocesaw. namamu npog. A. A. [ywxuna | mox
pex. 10. M. XKoprokys u C. A. Cinumuenko. Xapekos: IIpaso, 2017. C. 142.
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Po3zoin 1

HBOTO CEpPEIOBUINA, IHII YMOBH 000pOTY TOBapiB Ha PUHKY, SIKi pa30M BILTHBA-
I0Th Ha LiHy TOBapy i MOXYTh CIIOTBOPIOBATH ii CIIpaBeUIMBICTh) 1 TOTPEOYIOTH
iHILOro PEXUMY IIPABOBOTO PETYJIIOBAHHSA .

Binrak, MaifHO 1 TOBap € B3a€EMOTIOB’I3aHUMH, aJI¢ PI3ZHOMOPSAIKOBUMHU 00’ €K-
TaMH, sIKi HE CIIBMAJAl0Th 3a 3MICTOM 1 MarOTh OKpeMuil mpaBoBuil pesxxuM. 11[06
BU3HABATUCS TOBApOM, MAilHO Ma€ BIANOBINATH IIEBHUM €KOHOMIYHMM XapakTe-
pHCTHKaM, a came: CII0KMBHA BapTIiCTh, TOOTO 3aTHICTh 38JOBOJILHATH KOHKpPET-
Hi MOTpeOH, 1 MiHOBa BapTiCTh, SIKa IOB’A3Y€ETHCS 13 MOXKIIMBICTIO OOMiHY Ha iHIII
ToBapu. HeoOXiIHOIO 03HAKOK 00’€KTIB TOPrOBENLHOIO 000POTY BU3HAETHCS iX
KOMepIiiiHa 000pOTO3/IaTHICTD, IO XapaKTEePU3YEThCS SIK 3IATHICTh CIYT'yBaTH
00’€KTOM TOProBeJIbHHX JOrOBOPIB 1 3MiHIOBaTH BlacHHKa™,

3 po3BUTKOM Mepexi [HTepHeT, iHpOpMAIIIHUX TEeXHOJIOTiH 3pOCcTaE eKOHO-
MiYHA IIHHICTH BIPTYaJbHUX OO0 €KTIB (30KpeMa, PI3HOMAaHITHHX BipTyalbHHUX
irop, BipTyansHa 30pos1, OyAMHKHA TOIIO), Kl iCHYIOTh Y BipTyaJIbHOMY ITPOCTOPI.
CyuacHa npaBoBa Hayka Iiie He chopMyBala YiTKUX ySBIECHb CTOCOBHO IPaBOBOT
MPUPOIN BipTyalbHHUX 00’ €KTIB, 110, 0€3yMOBHO, CTPUMYE i IPABOTBOPUIY HisUTh-
HICTB IIIO/I0 3aKOHO/IaBYOT'0 BPETYJIIOBaHHS BipTyalbHUX BigHOocuH. EHHaH P. BBa-
JKae, 10 BU3HAHHS BIPTyalbHUX 00 €KTIB MalHOM BiJIKPHUBAE MOMJIMBOCTI JIJIS
3aXHCTY MpaB IXHIX BOJIOJALIBLIB 3a JOIIOMOTOI0 IHCTPYMEHTapilo HOPM TpO He-
oOrpyHTOBaHE 30araveHHs. besmiacraBHe MPUBIACHEHHS TaKuX 00’€KTIB 1HIIU-
MH 0CO0aMH LIJIKOM MOXKE€ KBali(hiKyBaTHCS SIK HEOOIPYHTOBAHO ITpuadaHe Maii-
HO BUHUKHEHHSM IIPaBOBOTO 3000B’s13aHHS HOT0 IMOBEPHYTH B HATYpi UM, 32 He-
MOYJTMBOCTI TAKOTO MOBEPHEHHS, BiJIIIKOyBaTH HOTO BAPTICTH".

Hapasi moxu mo €AMHUM yperyJIbOBaHUM PI3HOBHJIIOM BIPTYaJIbHHX aKTHBIB
B VKpaiHi € enekTporHi rpomri. Ix nmpaBoBoo ocHOBOIO € IT0I0KeHHS IPO eNeKT-
ponHi rpoii B YkpaiHi, 3arBeppxeHe [TocranoBoro HarionansHoro 6anky Ykpai-
uu Bix 04.11.2010 Ne 481, 3akonn Ykpainu «[Ipo miaTiKHI cCHCTEMH Ta nepekas
rpoureity, «IIpo enekTpoHHy Komepiitoy». [IpoTe enekTpoHHI rpoiii — 1e TiNbKA
OJIVH 13 PI3HOBHIIB BIpTyalbHUX aKTHBIB, SKUH JI0 TOTO K HE € aHAJOrOM KPHUIITO-
4y BIpTyalbHOI BATIOTH, K YBAXKAa€ OLIbIIICTE™,

[HoHATTS «BipTYanbHUI aKTHB» BH3HA4YECHO B 3akoHI Ykpainum «IIpo 3amobi-
TaHHA Ta MPOTUAIIO Jeraizamii (BiIMIBaHHIO) TOXOIIB, OJCPKAHNX 3IIOUNHHIM
IUIAXOM, (piHAHCYBaHHIO TepOpH3MY Ta (piHaHCYBaHHIO PO3MOBCIOKEHHS 30poi
MacoBOI'0 3HUIICHHS» K HU(POBE BUPaXKEHHS BApTOCTi, IKKM MOXKHa TOPIyBa-
Td y mudpoBomy ¢opmari abo mepekasyBaTH i sike MOKE BHKOPHCTOBYBATHCS
JUTSL TUTIATKHAX 200 1HBeCTUIIHUX Iiteld. DakTHIHO, TOHATTS BipTYalbHUH ak-

% Besyx O. B. ToBap i MaiiHOBI BiJIHOCHHH B yMOBaX €KOHOMIUHOI KOHKYypeHLii. [lionpuemnuymeo, 20cnodapcmeo i
npaso. 2017. Ne 4. C. 54-58.

%6 Myrunckuii b. Y. Kommepueckoe npaBo. Mocksa: U3a-Bo «3epuanoy, 2005.

57 Ennan P. [paBoBuil pexuM «BipTyaibHO! BJIACHOCTI»: TOHATTS, O3HAKH, CyTHICTh i npaBoBa mpupona. Teopis i
npakmuxa inmenexkmyanvnoi éracrocmi. C. 123-131.

%8 Tonosko C. SIk BipTyaibHi aKTHBH MOXYTb Marepiai3yBaTHCh y LMBUIbHOMY 00iry. 3axon i 6isnec. 17.07.2020.
URL: https://zib.com.ua/ua/143449-yak_virtualni_aktivi_mozhut_materializuvatis_u_civilnomu_obi.html
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TUB 3BEJICHO JIMIIE JI0 BIPTYAIBHOI IIHU 1 HE OXOILIIOE HIIMX 00’€KTIB, IO Ma-
I0Th €KOHOMIYHY LIHHICTb Y BIpTYaJIbHOMY IPOCTOPI.

CaMoCTiHIM 00’€KTOM 3aXUCTy MOXKE BHCTYIATH TaKOX IHmMepec, sKuil BU-
crymnae y ¢hopmi 3aKOHHOTO iHTEepecy (OXOPOHIOBAHOTO 3aKOHOM iHTEpeCy, IOpH-
JUYHOTO 1HTEpeCy), SIKUi HaJeXuTh MeBHIA 0cobi. [Torpeba okpemoro 3axmcry
iHTepecy IMOB’si3aHa 3 THM, IO MPABOBI HOPMH amlpiopi HE MOXYTh OXOIHUTH i
BPETYIIIOBATH BCI MO COIIaIbHO BaYKIMBOI TIOBEMIHKH YIaCHUKIB CYCIITBHAX
BIZTHOCHH, ¥ 3B 513Ky 3 UMM 00’ €KTHBHO (OPMYETHCS IEBHE KOJIO 3HAYMMHX 1HTE-
peciB, SKi IpSAMO HE MPOIMHUCAHI y 3aKOHOAABCTBI AK BIAMOBiAHE Cy0’€KTHBHE
IIPaBo, ajie OIIOCEPEIKOBYIOTHCS BCIEIO CHCTEMOIO MIPABOBUX IIPHITUCIB, TPUHIIH-
IIiB 1paBa, MPUPOAHUMH 3aKOHOMIPHOCTSIMH ICHYBaHHS 0COOU.

Sk narononrye 1. B. BenenikroBa, BioOpakeHHs iHTEpecy B HOpMax IpHUBaT-
HOTO IpaBa 00’€KTUBHO HeMo>umBo. Ilin BinoOpakeHHsIM, MaOyTh, pO3YMIIOTh
iHTYiTHBHE BimuyTTs. PakTH4HO, iHTEpec cloHykae ocoly o #oro pealizarii,
a peajisallis iHTEpecy BUIIMBAETHCS Y TPABOBIIHOCUHH, SIKI BXKE NependavyaroTh
Cy0’€KTUBHO MpaBo Ta 000B’5130K. ToMy rOBOPHUTH MPO 3aXKCT IHTEpECIB «3a aHa-
JIOTi€10» HE 30BCIM KOPEKTHO, OYEBUIHO, MOXKHA TOBOPUTH IIPO T€, IO OTHOILIA-
HOBI IIPUBATHI IHTEpeCH, SIKi, IMOBIPHO, 1 MaIOTh JIESIKI BIIMIHHOCTI, OTPUMAIOTh
3aKOHHY (JICTITUMHY) OXOpPOHY, KOJIM B Pe3yJIbTaTi peatizailii BTUIATHCS B MCBHI
NPaBOBiHOCHHH, BPETYIbOBaHI HOPMOK MPUBATHOTO MpaBa’’,

Inest po3mMexyBaHHs paBa 1 3aKOHHOTO THTEPECY K OKpeMHX 00’ €KTIB 3aXH-
CTy 3aKjaJieHa y BCIX IpolecyalbHHX KoJekcax. 30kpema, y cT. 4 ILlusinpHOTO
IpoLeCcyaNbHOTO KOJIeKey YKpaiHu nepenbadeHo, o KokHa 0coda Mae Ipaso B
NOPSAKY, BCTaHOBIEHOMY IMM Komekcom, 3BEepHYTHCS IO CyIy 3a 3aXHCTOM
CBOIX MOPYIICHUX, HEBHU3HAHUX a00 OCIOPIOBAHMX IpaB, CBOOOA UM 3aKOHHHUX
iHTepeciB. YV BHIIaIKaX, BCTAHOBICHUX 3aKOHOM, IO CyIy MOXYTb 3BEpPTaTHUCA
OpraHu Ta 0cOOH, SKUM 3aKOHOM HaJaHO IPaBO 3BEPTATHCSA IO CyIy B iHTepecax
iHmMX 0ocib abo MepKaBHHUX YU CYCHUIFHUX iHTepecax.

B 1opuanyHiit JOKTPHHI CTOCOBHO PUPOAN iHTEPECY, HOTO 3B’SI3KIB 13 CY0 €K-
THBHUM TIPaBOM iCHYIOTH Pi3HOMaHIiTHI miaxomu i morisiau. Le, cepex inmioro,
MIPUBEJIO JI0 HEOOXiAHOCTI OQIIIHHOIO TIIyMadyeHHs IMOHATTS «OXOPOHIOBAHHMN
3akoHOM iHTepec» KoHctutyuiitnum cynom Ykpainu (PimenHs y crpasi 3a KOH-
CTUTYLIHHUM noaaHHAM 50 HapogHMX JemyTaTiB YKpaiHu mozao odimiiHoro
TIyMadeHHs] OKPEMUX IOJIOKEHb YacTHHU repiroi crarti 4 LluBinsHOrO mpore-
CYaJbHOTO KOJIeKCy YKpaiHu (crpaBa Impo OXOPOHIOBAHUI 3aKOHOM IHTEpEC) Bij
1 rpyans 2004 poxy Ne 18-pr/2004)%,

5 CyuacHi Ipo6eMu IIMBiIBLHOTO MPaBa Ta NPOLECY: HaBYATbHMIT noci6Huk / 3a pex. 1. M. XKoprokys ta JI. B. Kpa-
cunpkoi. Xapkis: IIpaso, 2017. C. 47.

6 Pimenns Koucturyuiitnoro Cysry Ykpainu y cripasi 3a KOHCTUTYIIHHHAM TofaHHAM 50 HAPOJHUX JIEMyTaTiB YKpai-
HH o0 OodiliifHOro TIyMaueHHs OKPEMHX IOJNOXKEHb YaCTHHH Iepiuoi cT.4 LIMBiIbHOro MpolecyalbHOro KOAEKCY
VkpaiHu (cripaBa IIpo 0XOpOHIOBaHHI 3akOHOM iHTepec) Bix 1 rpyans 2004 p. Ne 18-pri/2004. Ogiyiiinuii gichux Vipainu.
2004. Ne 50. Cr. 3288.
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Po3zoin 1

Koncruryniitnuid cyn VYkpaiHH, I'PyHTYIOYHCh Ha €THMOJIOTIYHOMY 3MICTi,
3arajJbHOCOLIANFHOMY 3HA4YEeHHI MOHATTS «IHTEpec», 3IIMCHHUB IHTEpHpeTaIiio
IIbOTO TIOHATTSA Y BY3bKOMY PO3YMIHHI K «OXOPOHIOBAHHI 3aKOHOM iHTEpeC»
(3axoHHUI iHTEpec), TOOTO iHTepec, AKWiA, Ha BIAMIHY BiJ IHTEpECY B IIHPOKOMY
ceHci, mepedyBae BHUKIIOYHO B JIOTYHO-CMHCIOBOMY 3B’SI3KY i3 Cy0’€KTHBHUM
NPaBOM, aJie IPSIMO HUM HE OIIOCEPEAKOBYETHCS, TOOTO BUXOIUTD 32 MEXi OCTaH-
HBOTO. PO3KpHBarOUM CHiBBiAHOMIEHHS Cy0 €KTHBHOTO IpaBa i OXOPOHIOBAHOTO
3aKOHOM iHTepecy, KoHcTuTyiiiHIA ¢y YKpailHd BU3HAYMB CHITBHY PUCY LHX
KaTeropiii, a came: BOHH 0OHMIBa € J03BOJIAMH, OJIHAK Cy0’ €KTHUBHE IIPABO € JO-
3BOJIOM, IO BimoOpaxaeTscs y Gopmyi: «Jlo3BoeHO BCe, MO MependadcHo B
3aKOHI», a IHTepec — IPOCTHM J03BOJIOM, JIO SIKOTO MOXHA 3aCTOCYBAaTH IPAaBHJIO:
«Jlo3BOJICHO BCE, IO HE 3200POHIETHCS 3aKOHOM.

Ha miif mincraBi MOHATTS «OXOPOHIOBAHUM 3aKOHOM IHTEpEC» BU3HAYCHO B
pimenHi KoHcrutyiiiHoro cyny YkpaiHu sk IpaBoBHH (peHOMEH, II0: a) BUXO-
JIITB 32 MEXI1 3MICTYy Cy0’€KTHBHOTO 1paBa; 0) € CaMOCTIHHUM 00’ €KTOM CyJI0BO-
IO 3aXMCTy Ta IHIIMX 3aCO0IB MPaBOBOi OXOPOHM; B) MAa€ Ha METi 3aJI0BOJICHHS
YCBIIOMJIEHHUX IHAMBIAYAJIBHHUX 1 KOJIEKTHBHUX IOTPEOD; I') HE MOXKE CyNEpeUnTH
Koncrurynii 1 3akoHamM YKpaiHM, CyCHUIBHHM IHTEpecaM, 3arajlbHOBH3HAHUM
NPUHIKIIAM [IPaBa; 1) 03Ha4Yae MparHeHHs (He FOPUIUYHY MOXKIIMBICTh) 10 KOPH-
CTYBaHHS B Me)Xax MPaBOBOTO PEryJIIOBAaHHS KOHKPETHUM MaTtepiallbHUM Ta / abo
HeMaTepialbHUM 0J1aroM; €) po3risiIa€Thesl SIK MPOCTH JICTITUMHUIA J103BiM, TOO-
TO TaKUi, 0 HE 3a00POHEHUI 3aKOHOM.

HaBenena mpaBoBa mosunis KoHctuTyliitHoro cyay YkpaiHu BimoOpaxae
IIMPOKO MOIIUPEHUI y HAyKOBIH JiTepaTypl MiAXiA 10 BU3HAUYECHHS MPUPOIH 3a-
KOHHOTO iHTEpecy SK CaMOCTIHHOTro 00’eKTy 3axucry. BomHouac 1s Te3a He
03Hauae, Mo iHTepec 1 cy0’ €KTHUBHE MPaBO € MOBHICTIO aBTOHOMHUMH ITPABOBU-
Mu Kareropismu. Sk 3a3Hauae A. Il. Ceprees, B OCHOBI OyIb-IKOTO Cy0’ €KTHB-
HOTO NpaBa JISKUTh TOW UM 1HIIMH 1HTEpeC, JUTs 3aJ0BOJICHHS SIKOTO CY0’ €KTHBHE
NIPaBO 1 HA/AETHCS YIpaBOMOYHOMY. [Ipy 11bOMy BYEHHH BH3HAE, MO Cy0’€KTH
MOXYTb MaTH 1 Taki iHTepecH, sIKi He OIOCEPEIKOBYIOTECS Cy0 €KTUBHUMH TIpa-
BaMH, a ICHYIOTh CaMOCTIiHO y ()OpMi OXOPOHIOBAaHUX 3aKOHOM IHTEpECIB, 1, SIK
Taki, MiUIAralOTh 3axUcTy y pasi ix nopymenns®. O. C.lodde BBaxae, 1m0
cy0’eKTHBHE MPaBo € 3ac000M 3aJI0BOJICHHS IHTEPECIB, SIKi CIIBIANAIOTh 3 iHTE-
pecamu JiepaBu abo He cymepedarh HoMy, ajyke OCHOBHMI CMHUCI HaJaHHS
YIPaBOMOYHOMY Cy0’€KTHBHOTO ITpaBa IOJISITa€ y CTBOPEHHI HEOOXiTHUX MPaBo-
BUX TEPEIYMOB JIUIsI 33I0BOJICHHS Horo inTepeciB. CaMe iHAUBIAyalIbHUNA HTEpPEC
(B SIKOMY TIPOSIBJISIETHCS CYCIIUJIBHUE 1HTEpEC) 1 BU3HAYAE CYTHICTh CY0’€KTHBHO-
ro 1IpaBa i BXOAUTH J10 Horo 3micty®2. JI. M. UedoT Tako’ BU3HAE B3a€EMO3B’ 30K

61 I'paxcnanckoe npaso. Yuebuuk. Yacts 1. 3-e u3n., nepepab. u pon. / nox pex. A. Il Cepreesa, IO. K. Tosncroro.
Mockaa: [Ipocniekt, 1998. C. 282.

52 Nodde O. C. [IpaBooTHOLIEHHE O COBETCKOMY I'paskiancKkoMy npaBy. Jlenunrpan: Usn-so JIeHuHrpajgckoro yH-ta.
1949. C. 50, 53-54.
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Cy0’€KTHBHOIO IpaBa il iHTepecy, ajie po3rIIsiAae OCTaHHIH SIK METy 1 IepeayMo-
By BUHUKHEHHS OY/Ib-KOr0 Cy0’ €KTMBHOTIO Ipapa’’,

€. O. KpaliieHHHHIKOB BUOKPEMITIOE [1Bi ()OPMH IIPABOBOIO BU3HAHHS 1HTEpE-
ciB: HagiIeHHs 0cOOM BiNOBITHIM Cy0’ €KTUBHHM IIPaBOM, SIKE € 3ac000M 3a10-
BOJICHHS iHTEpeCy; BpaXyBaHHs MEBHOTO iHTEPECYy y MpoIeci BUPIIIEHHS MPaBo-
3aCTOCOBYHMM OPTaHOM BiIOBiTHOI cripaBu 0e3 HaIIeHHs HOro HOCis BiAIMOBII-
HUM cy0’ €EKTUBHUM HpaBoM®,

O. P. 3enpaina ta O. I'. XpiMini BU3HAYAIOTh MOHATTS «IHTEpEC, 110 OXOPOHS-
€THCSI 3aKOHOM» SIK BiZIOWTE B 00’ €KTHBHOMY IpaBi a00 Take, IO BUILIABAE 3
HOro 3araJibHOTO CeHCy (HE CyNepednTh HOoMY), IparHeHHs cy0’ekTa MiAIpueM-
HUITBA 10 TOCATHCHHS CKOHOMIYHHX 1 COIIABHUX PE3YNbTaTIB, 5Ki € 00’ €KTOM
3aXHCTY 3 OOKY JIepKaBu®.

HagBenene nae mijgcraBu CTBEpIUKYBATH, 10 KaTETOPIi€I0 3aKOHHOTO iHTEpeCy
OXOIUTIOETBCSL SIK 1HTEpec, peajizalis SKOTO ONOCEPEeIKOBYETHCS BiAMOBITHUM
cy0’€KTHBHUM IIpaBoM (Y TaKOMy pa3i 00’€KTOM 3aXHCTy BUCTyHae Oe3mocepe/i-
HBO Cy0’€KTHBHE IPaBO), TaK 1 OPUIUYHO 3HAUUMHUH (OXOPOHIOBAHUIT 3aKOHOM),
SIKMI He 3a0e31euyeThest Cy0’ eKTHBHUM MPABOM, a BUIUIMBAE 13 3arajlbHUX MPUH-
LIUITIB, 3acajl, 3MICTy 00 €KTHBHOTO IpaBa. Y IpyroMy 3Ha4eHHI OXOPOHIOBaHHN
3aKOHOM IHTEpEC BUCTYIAE CAMOCTIITHUM 00’ €KTOM 3aXHUCTY.

V pisHux cepax MallHOBHX BiJHOCHH ICHYIOTh OXOPOHIOBaHI 3aKOHOM IHTE-
pecH, sIKi BUCTYIIAIOTh MOTCHIIHHIMHU 00’ €KTaMH 3aXUCTy. 30KpemMa, y cdepi iHTe-
JIEKTyaJIbHOI BJIACHOCTI 11e¥ BUJI IHTEpPECiB MPECTaBICHO, HAIIPUKIIAL, IHTepecaMu
cy0’€eKTa rocroaploBaHHs, SIKi OB’ s3aHi 3 HAOYTTAM 1 30epeKeHHSIM KOHKYPEHT-
HUX TIepeBar 3aBIsSKH BHKOPHCTAaHHIO AUIOBOI pemyTarii, chopMoBaHOi BHACITi-
JIOK 3aTy4eHHS HOBOBBEICHD, IHIMNX BUPOOHWYHX PIIICHb, OPUTiHANBHUX 1HAN-
Bilyasi3ylounX MO3HAYEHb MO IiINPUEMHHUIBKOI HisutbHOCTI. Taki iHTepecH €
00’ €KTOM 3aXHCTY BiJ Niif, BU3HAHUX 3aKOHOJIABCTBOM HETOOPOCOBICHOIO KOHKY-
PEHIIIIO0, Y BUTIISI/II HEPABOMIPHOTO BUKOPUCTAHHS TOBApy, HEIIPABOMIPHOTO BH-
KOPUCTaHHSA KOMEPLIHHNX NO3HauYeHb, 30BHIIIHBOTO BUTIISTY MPOIYKIIii TOIIO.

[TprkaagoM 0XOpOHIOBAHOTO 3aKOHOM IHTEPECY BUCTYIAIOTh TAKOX IHTEpECH
CTOPOHH JIILIEH31HHOT0 JI0oroBOpY (JIilIeH3iaTy) B 3aXHCTi IpaBa Ha BUKOPHCTaHHS
BHHAxOy, HaJIaHOTO oMY THMYacoBO, y pa3i MOpYIIEHHs LbOTO IpaBa TPEThOIO
0c00010, 3 SKOIO BiH He IepedyBae B IIUX JOTOBIPHUX BiAHOCHHAX. SIK CBIAYUTH
MPaKTHKA, BIICYTHICTh Y TIPaBOBJIACHUKA (JTilleH31apa) OakaHHs 3/iHICHIOBATH Mii,
CIIPSIMOBaHI Ha 3aXMCT HaJIaHOTO 32 JOTOBOPOM IIpaBa, MPHU3BOJIUTH 10 YIIEMJICH-
Hsl IHTEpecy KOPHCTyBaya B MOHOIIOJILHOMY BUKOPHCTaHHI 00’ €KTa IHTENeKTyallb-
HOT BJIACHOCTI i OTpUMaHHI MPHOYTKY.

8 Yeyor JI. M. CyOhekTuBHOE IpaBo 1 GopMBI ero amuthl. Jlenunrpan: Usa-so Jlenunrp. yu-ta, 1968. C. 35.

6 Kpamenunnukos E. A. UuTepec u cyObeKTUBHOE TpaskIaHcKoe npaso. [Ipasosedenue. 2000. Ne 3. C. 133.

% 3enpaina O. P., Xpimni O. I'. Cyj0Buii 3axucT Npas cy0’€KTIB MiANPUEMHHUIITBA: TEOPETHYHI Ta MPAKTHYHI acrek-
TH: MoHorpadis; HAH Vkpainu; IncTuTyT exoHoMiko-1paBoBHX fociimkens. Kuis: FOpinkom Inrep, 2015. C. 29.
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Po3zoin 1

BincyTHicTh y OLIBIIOCTI BUMAJKIB MPSIMOT HOpMAaTUBHOT (opMatizarii BUIIB
1 3MICTY OXOPOHIOBAaHUX 3aKOHOM IHTEpECiB MPHU3BOIUTH 10 HEBPAXyBaHHS, CIa0-
KOCTI TXHBOTO 3aXHMCTy, 110 OOYMOBIIOE, y CBOIO 4epry, MoTpeOy IiIBUILCHHS
e(eKTHBHOCTI MTPABOBUX 3ac00iB, 5K 3a0€3MeUyIOTh 3aXUCTY IOPHINYHO 3HAYH-
MHX iHTepeciB. Take 3aBIaHHS aKTyali3yeThes 1 3 Oy Ha MOJ0KeHHs [upek-
tuBu 2004/48/€C E€sponeiicbkoro Ilapnamenty Ta Pagu Bin 29 xBitHs 2004 p.
«IIpo 3abe3neueHHs JOTPUMaHHS MPaB IHTENEKTYaIbHOI BIACHOCTI», SIKi POTo-
JIOIIYIOTh, 110 NMPAaBO BUMAraTH 3aCTOCYBaHHS 3aXOJIB 1 MPOLEyp 3aXUCT Mae
HaJIeXKATH HE JIMIIIE MPABOBJIACHUKAM, a i IHIIUM Oco0aM, SIKi MalOTh MPSMY 3a-
IHTEPECOBAHICTH 1 BIIMOBIIHE MPABOBE CTAHOBHIIE, HACKUILKH 1€ JI03BOJIIETHCS
3aKOHOAABCTBOM (11. 18).

BincyTHicTh npsiMoi gopmaitizaniii 3MicTy 3aKOHHUX IHTEPECIB 3yMOBIIIOE He-
00XimHICTh (popMyBaHHS BUCOKOTO PiBHS IPABOBOI CBIIOMOCTI HOCIiB TaKuX iH-
TEpeciB, MPaBO3aCTOCOBUMX OPraHiB, 3HAHHS BCi€l CHCTEMH MTPABOBUX MOXKIHBO-
CTel, HalaHUX 00’ €KTUBHHMM IIPaBOM, TIIMOOKUM PO3YyMIHHSIM CYTHOCTI 1 3MICTY
MIPaBOBHX NMPUHIMIIB ITPaBa i rapaHTOBAaHUX 3aKOHOM IpaB i cBOOO.

1.3. Cnoco6u 3axucTy npas Ta iHTepeciB: MOHATTS, BUAM, peasizaiis
NPUHIUILY BEPXOBEHCTBA NPABa NPHU 3aCTOCYBAHHI cr10codiB 3aXUCTy

Koeans I. @.,

0-p 1OPUOUYHUX HAYK, OOYeHm

O0eKaH IpUuouyHo20 haxyiemeny,

3asidyeay kapedpu yusirbrozo npaesa i npoyecy (2014-2019 pp.)

3abe3medeHHsT ePEKTHBHOTO 3aXUCTY MPaB Ta iHTEPECIB YYACHUKIB CYCITiIb-
HUX BIJIHOCHH € OJHHUM i3 HalTOJIOBHIIINX 3aBIaHb JCPKaBH B KOHTEKCTI peasib-
HOTO BIIPOBAPKEHHS MPHUHIMITY BEPXOBEHCTBA IpaBa. Llel npuHumn 3abesneuye
MaHyBaHHS [IPaBa y CYCHUIBCTBI, BTUICHHS i/Ie# COIialTbHOI CIIpaBeIBOCTI, CBO-
00/u, pIBHOCTI Y IPAaBOTBOPYY 1 IPaBO3aCTOCOBYY IiSUILHICTD JIEPKABH.

EdexTuBHICTS 3aXHCTy MpaB Ta iHTEPECiB 3aJIeKUTH Bij 0araTb0X YNHHUKIB,
OCHOBHHM CepeJl IKHX BHUCTYIAE 00paHHS epeKTHBHOTO criocoly 3axucTy. B cy-
YacCHUX YMOBaX yCKJIAIHEHHS CYCHIJIbHUX BiJTHOCHH, BUMHEHHS Oe3livi pisHOMa-
HITHHMX TIPaBOTOPYIIIEHB Y PI3HUX cepax CyCIIEHOTO JKHUTTSI, HECTaOUILHOCTI, PO3-
Ty KEHOCTI1, HEJOCKOHAIOCT] TTOJIOKEHb YHHHOTO 3aKOHOAAaBCTBA YYACHUKH CITip-
HUX TPaBOBIJHOCHUH 1 CYJZIOBI OpPr'aHU CTUKAIOTHCS 13 IpobiieMaMH i1 4ac oOpaH-
HS 1 3aCTOCYBaHHS HAJICKHUX CIIOCOOIB 3aXUCTy MOPYIICHHUX MIPaB Ta iHTEPECiB.

B ropunuuHii TOKTPUHI JOCTIIHKEHO MIMPOKE PIZHOMAHITTA TEOPETUYHUX 1
MPaKTHYHHUX acIeKTIB 3aCTOCYBaHHS CIIOCOOIB 3aXKCTy MpaB Ta iHTepeciB. Bonn
JOCIIDKYIOThCs OaraTbMa BYeHHMH, 30kpeMma, O. bensuneny, O. [loauepkoBHUM,
P. Credanayxom, H. Kyzuenogoto, O. Iligompuroporo, M. Xomenko, A. SApemoto.
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VY HaykoBi# JliTepaTypi HaJJaHO YNCIICHHI BU3HAUCHHS HOHAMMSA CNOCOOY 3a-
Xucmy cy6’eKmugHux npas i 3aKoHHux inmepecis. Harpuxiam, mj cnocodoM 3a-
XHCTY PO3yMIIOTh 3aKpiIUIEHI 3aKOHOM MaTepiajbHO-IIPAaBOBI 3aX0JH IPHMYCO-
BOTO XapakTepy, 3a JOIMOMOTOI0 SKUX 3MIHCHIOETHCS BiTHOBJICHHS (BU3HAHHS) TO-
pyleHux (OCHOPIOBAHMX) HPaB 1 BIUIMB Ha nopylHuka®®; nepenbayeni 3axoHoMm
3aX0[IH, 32 JOTIOMOTOIO SIKMX JIOCSATAEThCS PUITUHEHHS, ONIEPEPKSHHS, YCYHEHHS
HOpyIIeHs IpaBa, HOro BiHOBJIEHHS Ta KOMIeHcallis 30utkiB®’; marepiambHo-
MPaBOBI UM IOPHUCIAWKINMHI 1ii, CIpSIMOBaHI Ha YCYHEHHs TEpPETNOH Ha MIIAXY
3MifiCHEHHsI Cy0’€KTaMH CBOIX IpaB Y NPUIMHEHHS MPAaBOIOPYLICHHS, BiHOB-
JIEHHSI CTAHOBHIIIA, SIKE ICHYBAJIO JI0 TIPABONOPYIIEHHA; HOPMATUBHO BU3HAYEH]
3ax0/H, 0 0co0a, MpaBa YN OXOPOHIOBAHI 3aKOHOM IHTEpECH SKOi MOPYIICHO,
BITPaBi 3aCTOCOBYBATH 3 METOIO BiJTHOBJICHHSI OPYLIEHUX IPaB i NPUIIMHEHHS i,
110 HOpYIIye Taki npapas®,

[Mompu nieBHI po30IkKHOCTI Y BU3HAYCHHSIX TOHSTTS «CIIOCIO 3aXHCTY» B IOPH-
JIMYHIA TOKTPUHI, KBIHTECCHIIIEIO IOTO MOHATTS € OO0 PO3YMIHHS SIK IPABOBOTO
3aco0y, IHCTpyMEHTY, 3aCTOCYBaHHS SIKOTO 3a0e31euye MEeTy 3aXHCTY — BiJTHOBJICH-
HS TIpaB, IPUIMHEHHAS IPaBOMIOPYIIICHHS, JTiKBiAIlisI HETATUBHUX HACIIIKIB TOIIO.

HayxkoBa y3ropkeHICTh Y pO3yMiHHI MMOHATTS CIIOCO0IB 3aXUCTY HE CIIOCTEPi-
raeThCs B MUTAHHAX 1X Kiacudikamii. B ropuamuHiil mitepaTypi IpOMOHYIOTHCS
Pi3HI MAXOIM A0 MOITY CHOCOOIB 3aXHCTY SIK 13 3a3HAYEHHAM KPUTEpIiiB, Tak i
6e3 nHux. Hanpuknan, P. b. lllumka po3MexoBye crnocoOM NMpaBOBOrO 3aXUCTY
Ha: (paKTHYHI, SIKi 3aCTOCOBYIOTHCS YIIPABOMOYHOIO 0CO0O0I0 Y pa3i caMO3axucTy
npaB (HeoOXimHa 00OpOHA, KpaifHsS HEOOXIIHICTh);, ONMEPATHBHI, IO 3aCTOCOBY-
I0THCSI YIIPAaBOMOYHOIO 0CO0OI0 1 € 3aX0AaMH IOPUINYHOTO BIUIMBY; MPAaBOOXO-
POHHI 3aCO0H JIep>KaBHO-TIPHMYCOBOTO XapaKTepy, L0 3aCTOCOBYIOTHCS JIepiKaB-
HUMH OpraHaMH; IPaBOOXOPOHHI 3acO0M JepP)KaBHO-NPHUMYCOBOTO XapakTepy,
10 3aCTOCOBYIOTHCS Y pasi 3BEPHEHHs MOTEPIIINX OCi6 MpU Po3rIsdi cropy .
Hasenena kiacuikamis moOyJoBaHa 3aJI€KHO BiJ BHIIB (GOPM 3aXHUCTY, B SKii
BiJJOYBA€THCS peatizallis TOro Yu iHIIOro croco0y.

[Nommpennm € oz croco0iB 3aXKUCTy NMpaB 3aJIEKHO BiJl METH 1X 3aCTOCYBaH-
HS: TIpECiKabHI, BiIHOBIIOBAJIBHI, IITpadHi crrocodu 3axucty npas (A. I1. Bepm-
Hin'* 260 MPEBEHTHBHO-TIPECIKANBHI, BiIHOBIIOBAILHI, Komnencawiini (P. O. Cre-
danuyk)’?. 3a MM KpHTEpieM CIIOCOOH 3aXMCTy MU(EPEHIIIIOITH TAKOXK B HIIO-

% I"pasanckoe npaBo: yue6uuk. Yacts |. Viznanue tpetbe, nepepad. u jom. / nox pex. A. I1. Cepreesa, 10. K. Tomnc-
Toro. Mocksa: IIpocriekr, 1998. C. 284.

87 Bparunckuit M. U., Butpsuckuii B. B. Jlorooproe npaso: O6uiue nonoxenus. Mocksa, 1997. C. 628.

8 Bepuunnun A. I1. Crioco6bl 3auThl rpaxaanckux npas B cyae. CI16., 1997. C. 18.

8 Anppeituesa O. B. I{uBinbHO-NPaBoBi cnoco6H 3aXMCTy MpaB Ha 00’€KTH MPOMHCIOBOT BIACHOCTI: JHC. ... KaH.
ropua. Hayk: 12.00.03; KuiBcbkuii HatioHanbHui yHiBepeuTet iMeni Tapaca [llesuenka. Kuis, 2009. C. 36.

" [Iuuka P. B. OxopoHa npas cy6’€KTiB iHTeNEKTyalbHOT BIACHOCTI Y LMBiIbHOMY TIpaBi Ykpainu: aBroped. auc. ...
ni-pa ropua. Hayk: 12.00.03; Onechbka HauioHabHa ropuanydHa akagemis. Oxeca, 2004. C. 27.

" Bepumnun A. I1. Crioco6bl 3aiuTsl rpaskaHckux npas B cyze. CI16., 1997. C. 37.

72 Crepanuyx P. O. Ocobucti HeMaiiHOBI MpaBa (i3ndHUX 0Ci6 y NMBUILHOMY IIpaBi (MOHSATTS, 3MiCT, CUCTEMA, 0CO0-
JIMBOCTI 3[1HCHEHHS Ta 3aXHCTY): MoHorpadis / Binn. pegakrop 5. M. llleBuenko. XmensHuibkuii: BunaBaurso Xmens-
HMIILKOTO YHIBEpCUTETY ynpasiliHHs Ta 1pasa, 2007. C. 194.
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Po3zoin 1

MY PO3pi3i: 3aX0/1 MPEBEHTUBHOTO XapaKTepy; 3aX0/1, CIIPSIMOBaHI Ha OXOPOHY
MaifHOBO1 cepr ympaBHEHOI OCOOW; 3aXOIM, SIKi CIPABIAIOTH MaTepialbHUHA
BIUIMB HA MPABONOPYIIHMKA; 3aXO/H, CIPSIMOBAHI HA 3aXHCT MPABOMOPSIKY .
Hageneni BapiaHTH MOy CHOCOOIB 3aXKCTy 3aJI€KHO Bil iXHBOI METH BifoOpa-
JKAIOTh PI3HOMAHITTS HaIpsAMIB BIUIMBY 3aXOMiB IPaBOOXOPOHHOI'O XapakTepy,
110 3aCTOCOBYIOTHCS JJISl 3aXUCTY MPaB 1 3aKOHHUX IHTEPECIB, 1 MAIOTh BaXKJIMBE
3HAYEHHS JUIS BUSBJICHHs IXHBOTO 3MICTy i ocobmuBocTelt 3acTocyBanHs. Haro-
MICTPh 3a3HAaYCeHUI KPUTEPil, 30CepeIKYIOUICh Ha METI 3aXHCTy, HE OXOILIIOE yCiX
IHIIUX acHeKTiB MPaBOBOi XapaKTEePHUCTUKH CIOCOOIB 3aXUCTY, 32 SKUMH BOHHU
BIZIPI3HSIOTHCS O/IUH BiJ] OHOTO.

O. B. AymeBa nponoHye Kiacu(ikamiro crioco0iB 3aXHCTy IpaB Cy0’ €KTIB roc-
MIOJIapIOBAHHS 32 XapaKTepOM MOPYIICHb i 3HAYEHHSIM CIIOCO0IB 3aXHCTY: OCHOB-
Hi (CHOCOOM CyZOBOTO 3aXHCTY); aJbTEpPHATUBHI (CIIOCOOM aIMiHICTPAaTHBHOTO
3aXHCTY); IOMOMDXKHI (CITIOCOOM CaM03aXUCTy 1 3aXUCTy OpraHaMH MPOKYPaTypH)
i lonaTkoBi (criocobu rpoMajckkoro 3axucty)’s. Taka knacudikallis BUABIISE LIE
OJIMH PaKypc y MOCIIIKEHHI CIIOCO0IB 3aXKCTy, 30arayyrouyn iX HayKOBYy po3po0-
Ky. BojHOYac HEOOXiIHO BU3HATH MEBHY YMOBHICTB I[LOTO TOJLTY, aJKE 3aJIeXK-
HO Bil KOHKPETHOI KOH(UIIKTHOT CUTYyalii 3aX0/IH, 10 BiJHECEHI 10 aJbTepHATHB-
HUX 1 JOMOMDKHHX, MOXKYTh BUSBUTHCS K HAHOIIbII aIeKBaTHI i e()eKTUBHI IS
MPUITHHCHHS BiTIOBITHOTO TOPYIIICHHS.

1. B. TonoBanb po3MexoBye 3araiibHi, crienngivHi i opraHizaniiHoO-TeXHI4HI
3aco0M 1 METOJM 3aXUCTY MpaB Cy0’€KTiB MiANpUeMHUNTBA. Jl0 3arajbpHUX 3aco-
0iB 1 METOAIB aBTOp BINHOCUTH 3arajibHe YKPIIUICHHS 3aKOHHOCTI;, TMOIIMPEHHS
NPaBOBHUX 3HAHb; PO3BUTOK CHCTEMHU MPaBOBOI JOIMOMOTH; BIPOBAUKEHHS HPHH-
Uy HEBIIBOPOTHOCTI MOKapaHHS 3a MOPYIIeHHs mpaB. CnenndidanMu 3acoda-
MH 3aXHCTY BBKAIOTHCSI OCKAp)KEHHS HE3aKOHHHX i 9M Oe3MisIIbHOCTI; HEBU-
KOHAHHS HE3aKOHHHX BHMOT; IIOBIJOMIICHHsI KOMIIETEHTHHX OPraHiB Ipo (akTH
MOPYIICHb TpaB Cy0 €KTIB MiIPUEMHHIIBKOI JisSUTBHOCTI; 3BEPHEHHS yBaru rpo-
MaJICBKOCT] Ha (paKTH MOPYLICHb MpaB Cy0’ €KTIB MiINPHEMHUIBKOI JisIBHOCTI;
BXKHUTTA 3aXO[liB IMIOJ0 OACPKaHHS iHPOpMALii MPo MiSUTEHICTh KOHTPOIIOIYNX
opraHiB; dikcarist (akTiB He3aKOHHUX /il YU O€3/iSIIBHOCTI KOHTPOIIOIOYHX Op-
ranis”. Y HaBEJICHOMY ITOALITI 3aCO0IB 3aXUCTY Ma€ MICIIe 3MIllTyBaHHS OJMM3bKUX,
ajyie CaMOCTIHHUX IPaBOBHX KaTeropiil «crocoOu 3axucTy» i «3aco0u 1mpaBoBoOi
OXOpOHM» (YKpIIJIEHHs 3aKOHHOCTI, oJiep>kKaHHs iH(popMaii Mpo JisUTbHICTb KOHT-
POJIIOIOYMX OpraHiB), Uepe3 M0 Taka KJIacU(ikaIlisi He TOBHOK MipO0 BimoOpa-
’Ka€ BUJOBE PI3HOMAHITTS BJIacHE CIIOCO0IB 3aXHUCTY.

3 Coserckoe rpaxnanckoe npaso. Yuebuuk. T. 1/ ots. pea. B. I1. I'pubanos, C. M. Kopuees. Mocksa: IOpu. nur.,
1979. C. 277.

74 Aymesa O. B. 3axuct npas cy6’€KTiB TOCHOJ[APIOBAHHS Bil MOPYLIEHh OPraHaMM JIEPKABHOI BIaau: aBToped.
JUAC. ... KaHJ. ropus. Hayk: crient. 12.00.04; Incturyt EIIJ] HAH Ykpainu. [Jonensk, 2007. C. 5.

" Tonosans L. B. [TpaBoBa poGoTa y MeXaHi3Mi 3aXHCTy MpaB Cy6 €KTiB MiANPHEMHUITBA: aBTOPE(. IHC. ... KaHI.
ropujL. Hayk: crien. 12.00.04; InctutyT exoHoMiko-TpaBoBuX pociixens HAH Ykpainu. Jonensk, 2003. C. 10.
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[liarpysTsiM i HacTynHOI audepeHIiaii crnoco0iB 3aXHUCTy € iX 3aKOHO/IaB-
4a mo0OyoBa. 30KpemMa, y 3arajbHUX YacTHHAX KOJAM(DIKOBAHMX aKTiB OCIO/AAp-
CBKOTO Ta IMBITBHOTO 3aKOHOJABCTBA BCTAHOBIIOIOTHCS Y3araJIbHEHI Iepelliku
crocobiB 3axucty mpas i iHTepeciB (cT. 20 I'K VYkpainm, ct. 16 HHK Ykpainn).
IMopsix i3 HUMU Ta y PO3BUTOK LUX VHIBEPCATbHUX CHOCODI6 3axucmy B 3aKOHO-
JTABCTBI 3aKPIIUIIOIOTHCS CTIOCOOM 3aXUCTY, SIKi, BpaXOBYIOUH Crenu(iky BiAImo-
BITHOTO Cy0’€KTHBHOTO IIpaBa, MPU3HAYEHI 3a0e3MeUNTH HOTO TTOBHOI[IHHE Bil-
HOBJICHHS. TaKi 3aX01 OTPUMANIH B HAYIl HA3BY CHEYIAIbHUX CNOCOOI8 3aXUCY
mpaB. HalOinemn rpyHTOBHO BOHH pO3pOOJICHI CTOCOBHO CepH OCOOUCTHX He-
MaiHOBHMX MPABOBIAHOCKH'®, iHQOPMAIIIiHIX MPABOBIAHOCHH' TOIIO.

Haii6inp1 yiTke HOpMaTHBHE BUOKPEMIICHHS CHELIAIBHIX CIIOCO0IB 3aXUCTY
€ moso chepu inTenekTyanbHoi BaacHocTi (cT. 432 IIK Vkpainu). Ix 3akpinnen-
HS1 0OYMOBIJIEHO CHEeIU]IKOI0 NpaB IHTENEKTYyalbHOI BIACHOCTI, MEPEayciM, He-
MaTepiaTbHOI0 MPUPOIOI0 PE3YJIbTATy IHTEIEKTYaTbHOT JisUTbHOCTI, HEMOXKIIUBI-
CTIO (I3UYHOTO BIUIMBY Ha LI 00’€KT, XapaKTepoM HENpPaBOMIPHUX Jiil 070
HBOT'O, HACJIJIKAMH TOpyIIeHb Tomo. Yepes 11l 0coOIMBOCTI MO criocobiB 3a-
XHCTY TIpaB Ha 3arajbHi 1 crienianbHi Ha0yB IIMPOKOTO MOIIMPEHHS B TOKTPHHI
IIpaBa IHTENEKTYaIbHOI BIIaCHOCTI, X04a if He cTaB 3arajpHONpUiHITUM. Hanpu-
kian, A. llltedan, 3a3Hayae, 1110 KOAEH 13 3arajibHUX CIOCOOIB 3aXHCTy HE MOXKE
3aCTOCOBYBATHCS JI0 BCiX 0€3 BHHATKY LUBUIBHHX TpaB, 3aCTOCYBaHHS THX YU
iHIIMX cnoco6iB 3aBkIU BU3HAYACTCA iHAMBIAyanbHO . P. O. CTedaHuyk Takox
MiiJa€ KPUTHII YHIBEPCANBHICTh CIOCOOIB 3aXHCTY, JOJAI0OYHU JI0 BHIICHABE/IE-
HOTO apryMeHTy TOH (haKT, 0 BHOKPEMJICHHS MTEBHUX «CIEUiaJbHUX) CIIOCO0IB
HIYUM He BiJpi3HAETLCS BiJ COCOBIB «yHiBepCaTbHUX» 2.

Jocmimkyoun mopyiieHe MUTaHHs B iICTOPUKO-TIPABOBOMY PaKypci, HeoOXi-
HO 3a3HAYUTH, 10 3aKOHOJIaBUE BHOKPEMJICHHS CIELIAIBHUX CHOCOOIB 3aXHCTY
po3mnouanocs 3 mpuiHATTAIM OCHOB IUBUTBHOTO 3akoHOonmaBcTBa (1961 p.), me
BIiepmie OyJio BXKHTO TEPMiH «cIoci0 3axucTy». CrerianbHi CIIOCOOH 3aXHCTy
nepeadavaics sl NEBHUX 1HCTUTYTIB HUBUTEHOIO MpaBa, 30KpeMa, Mpapa Biiac-
HocTi. BogHOUac xapakTep CIiBBIJHOIIEHHS CIEMiabHUX CHOCO0IB 3aXHUCTy i3
3araJbHUMH, BCTAHOBJICHUMH Yy CT. 6 OCHOB MBLIBHOTO 3aKOHO/ABCTBA, 3aKO-
HOM TaKOX 4iTKO He po3kpuBaBcsi. M. K. Bopo6iioB moz0 11p0ro 3a3Hauasn, 1o
OyJi0 © MOMMJIKOIO BBa)XKaTH, 10 CIHENialbHI CIOCOOM 3aXKUCTy CTOATH 1103a CIIO-
c00iB 3axucty, 3adikcoBanux y ct. 6 OcHoB. Ha #oro mymKy, cremiaibHi Crioco-
OM 3aXMCTy MOKYTh OYTH BIJTHECCHI JI0 «IHIITUX CIOCOOIBY, IKUMH 3aBEPIIYETHCS

76 Credpanuyxk P. O. 3axuct yecTi, TigHoCTi Ta penyTauii B imsinbHOMY npasi. Kuis: Hayk. cait, 2001. 306 c.

" Koxanogebka O. B. CrienianbHi IMBUIBHO-IPABOBI CIIOCOOM 3aXUCTy iHQOPMAIIHHIX IIPaB: TEOPETHYHI Ta MPAKTUYHI
acrektH. Ilionpuemnuymeo, eocnooapcmeo i npaso. 2006. Ne 4. C. 7-9.

8 IItedpan A. 1IMBiNbHO-TIPaBOBI CIIOCOOU 3aXUCTy aBTOPCHKOIO MpaBa i CyMiKHUX npas. Teopis i npakmuxa inmenex-
myanwvroi enacrhocmi. 2009. Ne 2. C. 42.

" Credamnuyk P. O. OcoGucTi HeMaiiHOBI ipaBa (i3MYHKUX OCI6 y NMBINEHOMY TpaBi (OHSTTS, 3MiCT, CHCTEMA, 0C00-
JIMBOCTI 3[1HCHEHHS Ta 3aXHCTY): MoHorpadis / Binn. pegakrop 5. M. llleBuenko. XmensHuibkuii: BunaBaurso Xmens-
HMIILKOTO YHIBEpCUTETY ynpasJliHHs Ta 1pasa, 2007. C. 189.
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Po3zoin 1

3arajbHU TIepesiK CrOCO0iB 3aXUCTY; MPH LIbOMY Oy/b-SIKHA CHelialbHUMA CII0-
Ci0 3peIITOr 3B0AUTHCA [0 TOTO YH iHIIOTO 3aragbHoro crnocody®.

CrpuiiMaioyy IEeBHOIO MipOI0 KPHTHYHI 3ayBa)KEHHS IIOJO «YHUCTOTH» PO3-
Me)KyBaHHSI CIIOCO0IB 3aXHCTy 3aJIe)KHO Bif IX yHiBepcalbHOCTI a0 cremiaabHO-
CTi, BapTO IOTOANUTHUCS 3 YMOBHICTIO TaKOTO MOALTY. BogHOowac yaBiseThes, 1m0
Take 3aCTepe)KeHHS HE 3allepedyBaTHUME IIHHOCTI BHOKPEMIICHHS CIEIiaJbHHUX
3aXMCHUX 3aXOMiB 1 HE Ma€ CTaTH Ha 3aBajli Ui BUKOPUCTAHHS 03HAYCHOTO IIif-
xofy. SIK BiTOMO, YMOBHHI XapaKTep TI€IO UM iHIIOK MipOI0 IpUTaMaHHUHA O1Tb-
IIOCTi MPaBOBHUX KOHCTPYKIIH 1 KIacH(iKaIlii, o po3poOIISIOTECS B IOPUINIHII
Hay1i. BuokpemieHHs 3arajqpHUX 1 CHenialbHIX CIIOCO0IB 3aXHCTy MA€E BaXKIIMBY
TEOPETUKO-METOIOJIOTIYHY 1 IPUKIJIAJAHY WiHHICTE. 3 OAHOTO OOKY, IIe J]a€ 3MOTY
3’siICyBaTH Ta HOPMATHUBHO BiI0Opa3nTH y CHELiaIbHUX HOPMaxX 0COOINBOCTI 3Mi-
CTY, YMOB 1 IOPSIKY pealtizallii cmoco0iB 3aXHCTy OKPEMEX KaTeropii mpas, sKi
4yepe3 CBOIO crenuQiKy BUMAaraloTh 3aCTOCYBaHHsSI 0COOIMBOIO 3aXHUCHOT'O 1HCT-
PYMEHTapilo; 3 IHIIOTO — YMOXIIMBIIIOE 3aCTOCYBaHHS 3arajibHUX, IMUPOKHX 3a
ctheporo cBOET 1ii, crmoco0iB 3aXKUCTy B pa3i BiCYTHOCTI, HETOCKOHAIOCTI CIICITi-
aJBHOT perjiaMeHTaIlil crmoco0iB 3aXUCTY 100 KOHKPETHOTO BHIY MPAaBOBIIHO-
CHH, BUXOZSYH 3 YSBJICHHS IIPO rajly3eBy HAJISKHICTh CIIIPHUX TPaBOBIAHOCHH.

Hagenennii pakypc nociipkeHHs («3arajbHe — CHeliaIbHe») Ha/lae XapaKTe-
PHUCTHKY CITOCOOIB 3aXHCTY 3 MOTJIsLAY cdepu iX 3acTocyBaHHS. BogHovac 3 nmum
BaXJINBUM € 3’SICyBaHHS CYTHICHOI XapaKTEPUCTHUKH CIIOCODIB 3aXHUCTY, SKa Mpo-
ABJIAETHCS Y PO3MEXKYBaHHI CIOCOOIB MPAaBOBOIO 3aXHUCTY HA 3aX00u 3axucmy i
3axo0u (mipu) sionosioansrocmi. Came Takuil miaxin no ix audepenuiarii rpyH-
TYe€ThCS Ha BUSBICHHI HEOTHOPIAHOI MPaBOBOI MPHUPOAU yCHOTO PI3HOMAHITTS
croco0iB 3aXUCTY i 1a€ 3MOTY PO3KPHUTH OCOOIMBOCTI 3MICTY 1 IPaKTHUIHOTO BU-
KOHAHHS OCTaHHIMH CBOTO MPU3HAYCHHSI.

CriopiHEeHICTh 3aX0MiB 3aXUCTY 1 3aX0/iB BIAIIOBITABHOCTI TOJSTAE B TOMY,
II0 BOHU OOHJIBa ONOCEPEIKOBYIOTH 3a0e3MeueHy Iep>KaBHUM IPHMYCOM peak-
{10 MOTEepIisIoi 0cobn abo yMOBHOBaXEHOTO IOPHCIAMKIIHHOTO OpraHy Ha Tepe-
IIKO/Y, SIKI CTBOPIOIOTHCSI B HOPMAJILHOMY 3/iHCHEHHI NpaB i 3aKOHHHUX IHTEpe-
ciB. Po3aMexxyBaHHs 3aX0/IiB 3aXUCTY 1 3aX0JIiB BiJOBIAIILHOCTI IIPOBOJUTHCS B
IOpUIMYHIHN JliTeparypi 3a pisHUMU Kputepismu. [lo-niepiue, nie ¢gyuxyii, sxi éonu
BUKOHYIOMb 8 Medcax 3azanvioi memu 3axucmy. 3okpema, M. C. Manein 3a3Ha-
Yae, 10 3aX0/IM 3aXHCTY CIIPSIMOBaHI HacaMmIlepe/l Ha 3a0e3MeYeHHsI HeI0TOPKaH-
HOCTI TIpaB 1 JIKBIAALiI0 HACHIAKIB MOPYIIEHHS MpPaB, a 3aX0JH BiJIIOBIIaIbHO-
CTi — Ha TIOKApaHHsl BUHHMX i MoNepeKeHHs paBonopymieHss.. [Toi6Hy pisHuUIIO
BOauvae i JI. O. KpacaBunkoBa, sika OCHOBHE ITPU3HAYCHHSI 3aXO0/1iB 3aXUCTY OB’ sI-

8 BopoGbes M. K. O criocobax 3aiuThl rpakiaHckux npas. Tpyost no npasosedenuio (Matepuansl koHdepeHLun
HoBocubupckoro ¢akynpreTa Mo UTOraM Hay4YHO-HCCIIEJOBaTeNbCcKOl paborsl 1967 r.). HoBocubupck: «Coerckuii
BouH», 1968. C. 80-81.

81 Masneun H. C. TIpaBoHapy1eHye: NOHSTHE, IPUYHHbI, OTBETCTBEHHOCTh. Mocksa: Opuz. smr., 1985. C. 151.
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3ye€ 3 JIKBIJAIIEI0 MPaBONOPYIICHHS, @ 3aX0JH BIIIOBIJaJIbHOCTI, CIIPSIMOBaHI Ipo-
TH NOPYLIHUKA, CIIPaBJIAIOThH BILIMB Ha HOro MaiHOBI i HeMaliHOBi iHTEpecu®?,

3a3HaueHe BKa3ye Ha Te, 110 BUKOHYIOUH CIJIBHY VISl BCIX CIIOCOOIB 3aXHCTY
MIPaBOOXOPOHHY (DYHKIIIIO, 3aX0I BiAMIOBINATHHOCTI MAIOTh ITO/BIHE 3HAUECHHS.
3 oxmHOTO OOKY, IX 3aCTOCYBaHHS CHPSIMOBAHO Ha 3IIHCHEHHS 3arajbHOI i CIelli-
a1bHOI IIpeBeHLii moA0 (GaKTHYHUX i MOKIMBUX IIPABONOPYIIHMKIBS mitsxom
BCTAHOBIICHHS ISl HUX JTOJAaTKOBUX 00OB’S3KiB Ha Oe3eKBiBaJICHTHII OCHOBI (pea-
Ji3allis momnepemKyBaIbHOI, BUXOBHOI (DYHKIIIT 3aXO0/iB BiAIMOBITaIBHOCTI). 3 iH-
moro OOKy, BHACIHIZOK 3aCTOCYBaHHS 3aXOJiB BiAITOBIAaTBHOCTI BiOyBa€ThCS
BiJJTHOBJICHHSI MaifHOBHX IIPaB Ta IHTEPECIB NOTEPIIIIOro Cy0’€KTa IpaBa MUIIXOM
CIUIaTH Ha WOTO KOPHCTh CYyMH 30HMTKiB, HEYCTOWKH TOIIO (peatizallisi KOMIIeHCa-
LiHHOT, BITHOBTIOBAIBHOI (DYHKIIIT).

HactynauM kputepieM BHCTYNAe nidcmasa 3acmocy8aHHs JOCHTIPKYBaHUX
pi3HOBHIIB crioco0iB 3axucty. 5. M. IlleBucHKO B I[bOMY MHUTaHHI JOXOIHUThH BH-
CHOBKY, 1110 JUIS 3aCTOCYBaHHS 3aX0JliB 3aXUCTY JIOCTATHBOIO € HASIBHICTh MPOTH-
MIPaBHOI MOBEAIHKM MOPYIIHKKA, HATOMICTh JUIS 3aXOAIB BiJIOBIAIBHOCTI Mae
OyTH HasBHMM CKJIaJ MPABONOPYIIEHH, 3a3HaueHe IOUiNBHO TOTOBHUTH Bijl-
HECEHHSIM JI0 MiJICTaB 3aCTOCYBaHHS 3aXO0/IiB 3aXUCTy TaKOX 1 i, IKi HE MICTATh
03HaK MPOTUIIPABHOTO AiSIHHS, aJle CTAHOBIISITh PEANIbHY 3arpo3y HOro BUMHEHHSI.

Ile omun KpuTepiii pO3MEKYBaHHS 3aXOJIiB 3aXKMCTy 1 3aXOJIB BiIIOBIIAIb-
HOCTI TIOB’SI3aHUM 13 HasigHicmI0 y npoyect 3acmocys8ants Yux 3axo0ie ocyoy He-
npasomipnoi nogedinku nopyunura 3 60y oepocasu. I'. 1. CTOSIKIH MO0 LHOTO
CIYIIHO 3a3Hayae, M0 3aCTOCYBAaHHS 3aXO/iB BiIMOBINANBHOCTI, HA BiAMIHY Bif
3aXOJIiB 3aXHCTY, CYIIPOBOKYETHCS TAKMM BIUIMBOM Ha MOPYIIHHKA, IKMH Xapak-
TEPU3YETHCS HOT0 0CyIOM 3 OOKY IEpKaBH Y BHTIISAL 3MEHIIIEHHS 00CATY HaJIeK-
HUX MAaWHOBHX IpaB ab0 MOKIAICHHSAM JIOJJATKOBOTO 0603’;131<y85. 3a3HaueHui
KpUTEpill MOXOAUTH Bi OOOB’S3KOBOI O3HAKH CYO €KTHBHOI CTOPOHH CKIIamy
MPABOIOPYIICHHS, KA OB’ A3aHa 3 BUHHOIO TIOBEIHKOO MTOPYIIHHKA.

Y3aranpHEHHS OKPECICHUX O3HAK 3aXOJIB 3aXHCTY 1 3aXOJIiB BiIMOBITAITEHO-
CTi SIK IBOX PI3HOBHJIIB CIIOCO0IB 3aXUCTY Cy0’€KTUBHMX ITPAB Ta 3aKOHHUX 1HTE-
peciB CBIMUUTS, IO IMiJCTaBa IX PO3MEKYBaHHS MPECTaBICHA CKIaIHUM (KOMII-
JIEKCHUM) KpUTEpieM, SIKMI MO€AHY€e Npu3HaueHHs (QyHKIIT), miIcTaBu 3acTocy-
BaHHS, XapaKTep HACIi/IKiB 3aCTOCYBaHHS BKa3aHUX 3aXO/IiB.

3Bakar04M Ha MIMPOKE PO3MAITTS CIOCOOIB 3aXWCTy TpaB Ta iHTEPECiB, BUIIB
MOpYIIEHb Ta IHIIMX MIJCTaB JUIS 3aXUCTY, BAXJIMBOIO 3HAUCHHsI HaOyBae BUOIp
HaJIS)KHOTO 1 e(h)eKTHBHOTO cOcO0y 3aXHCTY BiANOBiAHOrO npasa. [IpaBuna Ta-

82 Kpacasuukosa JI. O. JInunas sKu3Hb IPaXIaH 1ol 0XpaHoii 3akona. Mocksa: ¥Opun. nut, 1983. C. 35.

83 Paginosmy I1. EdexTuBHICTb 3aX0/iB FOPUIMYHOI Bi/IIOBIAIBHOCTI: METOMKA BUMiprOBaHHs. FOpuouuna Vkpaina.
2010. Ne 7. C. 5.

84 [1lenuenko $1. H. CpezicTBa 3amuThl B rpaskianckom npase. Cosemckoe 20cydapemeo u npago. 1977. Ne 7. C. 57.

8 Crosikun T'. 51. TIpaBoBOCCTaHOBUTE/bHbIE CAHKLMH KaK MEpbl 3aLIUThI CyObEKTHBHBIX IPAKNAHCKHIX 1paB. [ padic-
OaHcKoe npaso u cnocobvl e2o 3awjumel. COOPHUK yYeHbIX TpynoB. B, 33/ o1B. pexn. O. A. KpacaBunkosa. CBepuioBCK,
1974. C. 99.
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Po3zoin 1

KOTo BHOOpPY pETYJIIOIOTHECS HOPMaMH SIK MaTepiallbHOTO, TaK 1 MPOLECyalbHOro
mpasa.

3akonoMm Ykpainu «IIpo BHECeHHS 3MiH 10 ['0CmomIapchKoro mporecyaibHo-
ro KoJiekcy Ykpainu, [{uBiTbHOTO MmpollecyanbHOTO Koaekcy Ykpainu, Komekcy
aIMiHICTPaTUBHOTO CYJOYMHCTBA YKpaiHW Ta IHIIMX 3aKOHOJABYMX aKTiB» Bix
3 xoBTHS 2017 p. BHeceno 3Minu g0 LK VYkpainu i mpouecyalbHHX 3aKOHIB,
30KpeMa i B YaCTHHI 3MiHH MiAX0Ay 0 00paHHs CIIoco0iB 3aXUCTY, SIKi 3aCTOCOBY-
FOTBCS CyIOM. 3a HOBOIO pemakmieio 4. 2 ¢T. 16 K «Cyn Moke 3aXMCTUTH LIU-
BiJIbHE MpaBo abo iHTepec iHIIMM CIIocOOO0M, 110 BCTAHOBJICHHI JIOTOBOPOM abo
3aKOHOM YH CyJIOM y BH3HAUEHHMX 3aKOHOM BHIajKax». Taki «BH3Ha4EHi 3aKo-
HOM BUTIAJKW» KOHKpeTn3oBaHO y 4. 2 cT. 5 LIIK Vkpainu: «VY Bumaaky, sKIo
3aKOH a0o JIOTOBip HE BU3HAYAIOTh €)EKTUBHOTO CIIOCO0Y 3aXUCTY ITOPYLICHOTO,
HEBH3HAHOTO 200 OCMOPIOBAHOTO IIPaBa, CBOOOAM UM iHTEpecy 0coOH, sika 3Bep-
HyJIacsi 0 Cyqy, Cy[ BIAMOBIIHO JI0 BHKJIAAEHOI B IM030BI BUMOTH TaKoi 0cOOU
MOX€ BU3HAUUTH y CBOEMY DIllIEHHI TaKuil CrIoci0 3aXKCTy, SIKUH HE CYIIepeYHuTh
3akoHy». Hopma ananorignoro 3micty 3akpimiena y 4. 2 ct. 5 I'TIK Ykpainu.

OkpecieHi 3MiHU 3alpOBaKYIOTh MPUHITUIIOBO 1HIIMKA MigXix A0 oOpaHHS
CHoc00iB 3aXUCTY, OCKUIBKM HAJAIOTh MPAaBO MO3MBady 1 CyIy 3aCTOCYBaTH CIO-
i 3axucTy, AKAH OpsAMO He meperOadeHU 3aKOHOM, alle HE CYIepEeYnTh HoMYy.
OCHOBHOIO 03HAKOIO TAaKOTO HEIIOIMEHOBAHOTO CIIOCO0Y 3aXUCTY BU3HAETHCS HOTO
edexTrBHICTE. BomHOUac HI MarepiasibHe, Hi IpolecyalbHe 3aKOHOJABCTBO HE
BH3HAaYa€ KpUTEpil ePeKTHBHOCTI crtocobiB 3axucty. Lle yckiaaHioe TIryMadeHHS
1 3aCTOCYBaHHS HOBOTO MiIX0/y Ha MpakTuili. Takoxk moTpiOHO BpaxoBYBaTH, 110
YTBEPUKEHHSI TPUHINITY BEPXOBEHCTBA MIPaBa B MPAKTHIIl 3aXHUCTY IpaB BUMarae
BHU3HAYCHOCTI, SCHOCTI, HEIBO3HAYHOCTI IIPABOBUX HOPM, (DOpMyBaHHS €IHOCTI
CyIIOBOI MPAKTUKHU B TX 3aCTOCYBaHHI.

3a3HaueHi 3MiHM 3arajloM CIIpUHAMAIOThCS cepex (PaxiBIiB SK MO3UTHBHI 1 IIPo-
rpecuBHi. 30kpeMa, A. JIeCbKO HAroJIONIye, IO 3aBISKH BKa3aHiil HOBEI 3aKOHO-
JIAaBCTBA CYyJI MaTHME MOXJIMBICTh (JaKTHYHO, a HEe (OpPMaJIbHO CTaTH Ha 3aXUCT
NopyLIEHOro 1paBa 0co6u®®, OHak icHyoTh i kpuTHuHi norysiau. Cyuis rocro-
JIapChKOTO Cyny XapKiBchkoi oosacti O. BpuHIIEB CTBEpIKYE, 1110 HA CYIaCHOMY
eTarli pO3BHTKY IPaBOBOI CUCTEMH YKpaiHM CHOCOOM 3aXHCTy INpaBa IOBHHHI
OyTH 3azmaierisp BHUEPIHO rependadeHi 3aKOHOM, JOTOBOPOM; IEpeId4acHUM
BOAUA€ETHCA 3aIIPOBAKEHHS KOHIEMIT «e()eKTHBHOTO 3aXUCTY IIPaBay, L0 Hepe-
Oauae MpaBo Cyay BU3HAYUTH Y CBOEMY PIllICHHI TaKUH CIOCIO 3aXUCTY, IKUH HE
nependavdeHnit Hi 3aKOHOM, Hi I[OFOBOpOM87.

3 orynamy Ha 3a3HayeHe, BaXJIMBHM € JOCTIDKEHHS M yTOYHEHHS IPaBHII
oOpaHHsI 1 KpUTEPiiB e(heKTUBHOCTI CIIOCO0IB 3aXUCTY TpaB 3 HOTJISLY peanizaiii
MIPUHINITY BEPXOBEHCTBA IpaBa.

8 Jlecbko A. 3axuCT IMBUIBHKX IIPaB Ta iHTepecis cyaoM: Hosi acniektu. URL: https://censor.net.ua/b3038431
8 bpunnes O. B. Kpanidikyroui o3Haku moHATTs crocoby 3aXMCTy MpaBa y KOHTEKCTi CynoBoi peopmu. IIpaso
Vipainu. 2017. Ne 9. C. 74-75.
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VY nonepeaniii pegakii 4. 2 ct. 16 IIK Ykpainu 0yo BcTaHOBIICHO, 1110 «Cya
MOJKE 3aXMCTUTH [IUBIIBHE MPaBO a00 IHTEpEC iHITUM CIIOCOOOM, 110 BCTaHOBIIC-
HUl goroBopoM abo 3akoHoM». Hopma I'K Ykpaiuu, sika He 3a3Haja BHIIE3a3Ha-
YeHHWX 3MiH, 3aKpIiIUII0E TepeTiK CIoco0iB 3aXUCTy MpaB i 3aKOHHUX 1HTEPECiB
cy0’€eKTiB TOCIIOJApIOBAHHS 1 CIIOKMBAUiB, 3aBEPUIYIOUN HOTO (HhOPMYITIOBAaHHIM
«iHmTi crioco6m, mepexdaueHi 3akoHoM» (4. 2 1. 20).

VY 3a3HaueHWX HOpMax MpaBwiIa OOpaHHS CHOCOOY 3aXWCTy BHKIAICHI 3 IO-
3UIHT BUKIIIOYHO HOPMATHBICTCHKOTO MiIXOLY PO3YMIiHHS NpaBa, KUl MOB’s3a-
HUH 13 (OpMaNBEHOO BHU3HAYCHICTIO | BHUCPIHICTIO MEPEITIKY CIIOCO0IB 3aXUCTY.
3a MOBruid 4ac 3aCTOCYBaHHS TAaKOTO IMiAXOMy y HAYKOBIH JiTepaTypi po3podie-
HO MeXi KOHKPETH3allii BU3HAYCHUX y 3aKOHI CIIOCOOIB 3aXUCTY Y Pa3i 3aXUCTy
KOHKPETHOTO IpaBa Ta IHTEpecy, sKi OB’ SI3YIOThCS 31 3MICTOM, CYTHICTIO ITOpY-
IIEHOTO MpaBa, NPU3HAYEHHAM 3aXMCTy TOIIO®, XapakTepoM MopyIIeHHs, HOro
HaciaKaMu®S,

VY cyzn0Biii mpakTHIl caMe TaKUil HOPMATHBICTCHKUM IMiJXiJl TAKOXK OYB Haii-
OinbII momMpeHuM J1oBrui yac. Cy/IoBl OpraHy BiJJMOBJISUIM B 3aXHUCTI ITOpYIIe-
HOTO IpaBa 3 OIJISAY Ha HEBIAIMOBIAHICTD 3asiBICHOT BUMOTH 3aKOHO/IaBYO BCTa-
HOBJIEHHM CII0CO0aM 3aXHUCTY. 3 4acoM, IiJ] BIUIMBOM €BPOIHTETPAIifHOTO HAIpsi-
MY PO3BHTKY, ITParHeHHs CyJOBOI BIIaJM YTBEP/DKYBATH IIPUHIIUI BEPXOBEHCTBA
mpaBa y Npolieci 3IifiCHEeHHsI MPaBOCy /i CTalO MOLITOBXOM JUisi (hOpMYBaHHS
CyJ0BOi MpaKTUKH, mepeayciM, y gopmi nocranoB Bepxosrnoro Cyny Ykpainu
(BCY), B sikux 3aKiajieHa MO3HIlis BU3HAHHS HEBHUYEPITHOTO XapaKTepy Mepeltiky
croco6iB 3axucty B cT. 16 IIK Ykpaian. BCY no4yas BU3HaBaTH HENPaBHIEHOIO
MIPaBOBY IMO3UIIIO CYAIB, AKi BIAMOBIISUIN Y TIO30Bi uepe3 oOpaHHA crocoly 3axu-
CTY, SIKHH HE BCTaHOBJICHUII 3aKOHOM a00 JOTOBOPOM, i HArOJIONIYBaB, 10 y Ta-
KHX BHUITaJKaX HEOOXiTHO BUXOAUTH 13 3aralbHAX 3acajll 3aXUCTY IpaB, CBOOO Ta
iHTepeciB, BuzHaueHHX KoHcTHTywiero Ykpainu, KoHBeHI€0 Npo 3aXHCT mpas
JIFOJIMHY 1 OCHOBOIIOJIOKHHAX CBOOOI.

Baxnise 3HaueHHS A7 GOpMyBaHHS OiIbII IUPOKOTO MiIX0My 10 0OpaHHs
croco0iB 3axucTy Mae BuzHaueHH BCY edekTuBHOCTI crocody 3axucTy. 30Kpe-
ma, y ITocranosi BCY Bin 21 tpasus 2012 poky y crpasi Ne 6-201c11% 3azna-
YeHO, 110 OCKIIbKH moioxkeHHs1 Koncrurynii Ykpainu ta KonseHuii npo 3axucr
IIpaB JIFOJMHYU 1 OCHOBOIIOJIOXKHHUX CBOOOJ MAlOTh BUILY IOPUIAMYHY CHITy, a 00-
ME)XEHHSI MaTepiaJIbHOTO MpaBa CynepeyaTh UM IOJIOKEHHIM, ITOPYIISHHS -

8 Maiinanuk P. A. Kpamudukarys cnocoGoB 3aluThl TPaIaHCKHX TIPaB M HHTEPECOB CYJ10M B YKpauHe: TEOPHS U
MPAKTHKA. ArbManax yusurucmuku: coopuux cmameii. Boin. 4 / mox pea. P. A. Maiinanuka. Kuis: Anepra, IIVJI, 2011.
C.112.

8 Poransb B. I'. 3acTocyBaHHS 10J10KeHb 3aKOHOJABYUX AKTIiB IIPO CIIOCOOH 3aXHCTy [paBa PH 3/iHCHEHH] CyI104MH-
CTBa Yy TOCTOIAPCHKHX CHpaBax. Boockonanents cyooycmpoio ma 20cnooapcsKo2o cyoouuncmea: npooiemu i nepcnex-
mueu: MatTepiany HayKoBo-npakTiH4Hoi koHdepenuii 12—13 ksitast 2006 p. Jonerpk, 2006. C. 439.

9 [Mocranosa Bepxosnoro Cyny Ykpainu Bin 21 TpaBus 2012 poky y cnpasi Ne 6-20mcll y crpasi 3a mo3oBom
OCOBA_1 10 1y61i4HOr0 aKIiOHEepHOTo TOBApUCTBA KoMepuiiiHoro Ganky «IIpuBaTGaHK», TOBApUCTBA 3 OOMEKEHOI
BixnosigansHicTio «Poccens», OCOBA_2 npo Bu3HaHHs jgorosopy nopyku npununesnm. URL: http://www.viaduk.net/
clients/vsu/vsu.nsf/(documents)/9DE59BF19D53A7C8C2257C92003A6321

40


http://www.viaduk.net/clients/vsu/vsu.nsf/(documents)/9DE59BF19D53A7C8C2257C92003A6321
http://www.viaduk.net/clients/vsu/vsu.nsf/(documents)/9DE59BF19D53A7C8C2257C92003A6321

Po3zoin 1

BUJIBHOTO IIPaBa 4M IHTEPECY MiAIraloTh CyIOBOMY 3aXHCTY 1y CIoci0, He mepe-
OaueHMi 3aKOHOM, aJle AKHH € eeKTUBHUM 3aC000M 3aXHCTy, TOOTO TaKUM, IO
BIJIMOBIIa€ 3MICTY MOPYILICHOTO TpaBa, XapakTepy HOro MmopyuieHHs Ta HaCIi-
KaM, CIIPUYIUHEHUM LIHM TTOPYIICHHSM.

VY nmoxyMmeHTI «AHaji3 MpakTHKH 3aCTOCYBaHHs cymamu cT. 16 LluBimeHOTO
xozekcy Ykpainu»®l, sxuit nigrorosnenuit y BCY mjis BpaXyBaHHs y OpaKTH4-
Hilt po0oTi cyniB, 3a3HAYEHO, M0 HA/TAaI0YH MIPABOBY OIIHKY HAJIE)KHOCTi 0OpaHo-
'O 3aLiKaBICHOI 0COO0K0 CIIOCO0Y 3aXHCTY, CyAaM HAJISKHUTh 3BaXKATH 1 HA HOr0O
edekTrBHICTh 3 oy cr. 13 KoHBeHIIl npo 3axHCT NpaB JIOAWHM i OCHOBO-
MOJIO)KHUX CBOOOJ, SIKa TapaHTY€E «IpaBoO Ha ePEeKTUBHMH 3aci0 IOPUIANIHOTO 3a-
XHCTy». POOMTBCS BHCHOBOK, IO y KIHIIEBOMY pe3yJbTaTi €(eKTHBHHH 3aciod
Mae 3a0e3MeUnTH TOHOBJICHHS MMOPYLIEHOTO TIpaBa, a y pa3i HEMOXKIIMBOCTI TaKo-
T'O TIOHOBJICHHS — F'APAHTYBaTH 0c001 MOXKIIMBICTh OTPUMAHHS HEIO BiJIIOBITHOTO
BiJIIIKOYBaHHS.

OTxe, 11 10 BHECEHHS BUIEBKA3aHUX 3MiH J0 HAI[lOHAJIBHOTO 3aKOHO/AB-
CTBa B yacTHHI 00paHHs cnoco0y 3axucty BCY nocrynoBo copmyBaB /Bi Baxk-
JIMB1 MO3MIIT 3 LILOTO IIUTAHHS: MO-TIEpIIe, Cy]] HE MOXKE BIIMOBIISATH y ITO30BI Ue-
pe3 Te, 10 Mo3uBay 00paB cHocid 3aXUCTy, HE BCTAHOBJICHUH 3aKOHOM a0 J0Tro-
BOpPOM; y TaKHMX BHIQJKaX BapTO BUXOJIMUTH 13 3arajlbHUX 3acajl 3aXHCTy IpaB,
cBoOO Ta iHTepeciB, Bu3HaueHnx KoHctutyieto Ykpainu, KonBeHuiero npo 3a-
XHCT IIpaB JIIOAWHM 1 OCHOBOIOJNIOXKHUX CBOOOX; MO-Apyre, HAJAloYd IPaBOBY
OLIIHKY HaJISKHOCTI 00paHOro Io3MBauyeM CIOco0y 3aXHCTy, CyAaM HaJeXKHTh
3Ba)KaTH HA HOTO e(PEKTUBHICTE.

3 ormany Ha 3a3HaueHEe HEOOXiAHO KOHCTAaTyBaTH, IIO METa, fKa CTaBUIIACA
TIpU BHECEHHI 3MiH MO0 PO3IIMPEHHS MpaBa Cydy Ha BU3HAYEHHS CIIOCO0Y 3a-
xucry, Bianosigae Koncrurynii Ykpaian, KonBeHmii mpo 3axucT mpas JIOAWHY i
OCHOBOIIONIOKHUX cB0oOO, mpakTulli BepxosHoro Cyny Ykpaiau. Crarrsa 8 KoH-
cTuTYyLii YKpaiHu BU3HAYae, 1110 B YKpaiHi BU3HAETHCS 1 [li€ IPHHIMI BEPXOBEH-
CTBa TpaBa. 3araJbHOBHU3HAHO, II0 MPUHIIMI BEPXOBEHCTBA MpaBa € (yHAaMeH-
TAJIFHUM 3arajlbHOIPaBOBUM IPUHIUIIOM COLIaJIbHOI 1 TPaBOBOI JICP)KaBH, SIKHH
CHMpaeThes HA TaHYBAaHHS 1IPaBa B CYCIUIBCTBI. Y PO3yMiHHS MPHHIUITY BEPXO-
BEHCTBA IIpaBa IMOKJIa/IeHa iJiess HETOTOXKHOCTI MpaBa 1 3aKOHY, OCKUIBKH 3aKOH
MOXe OyTH HeclipaBeJIMBUM, 0OMEKYBaTH NpaBa Ta IHTEPECH JIFOJJUHH, CTBOPIO-
BaTH MOXKJIMBICTB JUIS 3TIOBKUBAHHS ITPaBOM TOIIIO.

Jlo cki1aioBUX NMPUHIMITY BEPXOBEHCTBA IIpaBa HaJeXaTb, HacaMmIepe, puH-
LUK [TPaBOBOI BU3HAYECHOCTI, nepeadadyBaHOCTi, CPaBEUIMBOCTI 1 MPOTMOPIIiH-
HocTi. [IpuHIMO MPaBOBOT BU3HAYEHOCTI Nependavae, 30Kpema, o 00MeKeHHs
OCHOBHUX TIpaB JIFOJIUHU Ta TPOMaJSTHUHA 1 BTUICHHS IMX OOMEXEHb Ha MPaKTULI
JIONYCTHME JIUIIE 32 YMOBH 3a0€3MeUeHHs Iepe10auyBaHOCTi 3aCTOCYBaHHs TIpa-

91 Amami3 mpakTuku 3acTocyBaHHs cynamu cT. 16 Llusinbroro komekcy Vkpaimu. URL: http://zib.com.ua/ua/print/
88249-analiz_praktiki_zastosuvannya_sudami_st16_civilnogo_kodeksu_.html
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BOBHX HOPM, BCTAHOBIIIOBAHUX TAKUMH OOMEKEHHSIMU. TOOTO 0OMEKEHHS Oy 1b-
SIKOTO TpaBa Mae 0a3yBaTHCS Ha KPUTEPIsiX, sIKi JanyTh 3MOTY 0co0i BiIOKpeM-
JIIOBATH MPAaBOMIPHY MOBEIIHKY BiJl MPOTHIIPABHOI, epeadayaTy pUIUIHI Ha-
cimigku cBoel moBeainku (Pimenns KoncrutymiitHoro Cyay Ykpaiau Bix 29 ueps-
us 2010 poky Ne 17-pn/2010)%2. Iepedbauyeanicms npasa mae sabesneuysamu,
106 y9aCHUKH TIPABOBITHOCHH MaJld MOXIIUBICTh 3aBOAYATH HACHIJKU CBOIX i
i OyTH BIIEBHEHUMH Y CBOiX 3aKOHHHX OYiKYBaHHSX, 1[0 HaOyTi HUMH Ha TiJICTaBi
YHHHOTO 3aKOHOAABCTBA, L0 TPaBo, HOTo 3MICT Ta 00CAT Oy/e HUMH peanizoBa-
HO (ab3a1 TpeTiit myHKTY 4 MOTHBYBabHOI YacTHH Pimenas KoHcTHTYTITHOTO
Cyny Vkpainu Bin 11 sxosTHs 2005 poxy Ne 8-pri/2005)%,

[TpyHIMT NporOpLIIHHOCTI 03HAaYa€E, 30KpeMa, 10 0OMEXEHHS ITpaB JFOIUHH,
sSIKi Iepe10ayeHi B HOpMaTUBHO-TIPABOBHX aKTaX, MAIOTh CIPSIMOBYBATHCS Ha J10-
CSITHEHHS JIETITUMHOI METH Ta OyTH cHiBMipHUMH 3 Heto. el npuHIun cripsaMo-
BaHUI Ha 3a0e3rnedeHHs OalaHCy MPUBATHUX 1 MyOIIYHUX IHTEPECIB Y PErylIio-
BaHHI 0OMeXeHHs npasa. [IpuHIMIT cripaBeIMBOCTI epedadae MPOHUKHEHHS Y
MIPaBOTBOPUY 1 MPaBO3aCTOCOBYY JISUIBHICTB 1J1€1 JIIOJICBKOTO BUMIpY, MpiopuTe-
Ty 3araJibHOJIIOJICBKUX IIHHOCTEH, PIBHOCTI MpaB 1 000B’A3KiB OKPEMOT JIIOANHH,
iHTepeciB cycmijbeTBa. Y cBoix pimeHHsx Koncruryuiitauit Cyn Ykpaiuu Takox
BUXOJUTH 3 TOTO, 1[0 NPHHIMII BEPXOBEHCTBA MpPaBa PO3KPUBAETHCS 1 B TaKUX
HOro CKJIaJ0BUX, SIK ¢()EKTUBHICTh METH i 3aCO0IB IIPABOBOIO PEryJIFOBAHHS, PO-
3YMHICTh Ta JIOTIYHICTh 3aKOHY (Piwennss Koncmumyyitinozo Cydy Ykpainu 6io
8 epyomns 2011 Ne 16-pn/2011)%.

Amnaniz penaxiiii 4. 2 cr. 5 [IIK, 4. 2 cr. 5 ['TIK Ha npenmer BiAMOBiIHOCTI
X 3MiCTy HaBeIeHUX CKJIAJIOBHX NPHHIMIIB BEPXOBEHCTBA IpaBa CBiIYHTh, IO
peatizarlis BUIIEBKa3aHOI METH 3MiHEHOTO MIIXOXy MOXKe OyTH YCKIaTHEHOIO i
NPU3BECTH 10 IPOTUIISKHUX PE3YJIBTATIB Y BUIIISI, 30KpeMa, 3JI0BXKUBAHHS IIpa-
BOM, Yepe3 HeoJHO3HauHe (HopMyIIroBaHHS IMX HOpM. Tak, 0OuaBi BKa3aHi HOp-
MH IependadaroTh, Mo «Y BHUIAIKY, SKIIO 3aKOH abo JOTOBip HE BH3HAYAIOTh
e(eKTUBHOTO CIOCO0Y 3aXHUCTy NOPYLIEHOT0, HEBU3HAHOTO a00 OCHOPEHOTO Ipa-

92 Pimrenns Koncruryuiitnoro Cymy Ypainu Bin 29 uepsus 2010 poky Ne 17-pri/2010 y cripaBi 3a KOHCTHTYUiHHHM
MOJaHHAM YTHOBHOBaXkeHOro BepxoBnoi Pamu Ykpainu 3 mpaB moauHu moao BianosigHocti Koncruryuii Ykpainu
(koHCTUTYLI#HOCTI) ab3ally BOCBMOTO MyHKTY 5 actunu mepiuoi crarrti 11 3akony Ykpainm «IIpo mimiuito». URL:
https://zakon.rada.gov.ua/laws/show/v017p710-10#Text

9% Pimenns Konctutymiitnoro Cymy Vkpainm 11 xosTHs 2005 poKy y crpaBi 3a KOHCTUTYIIHHUMH MOJaHHAME Bep-
xoBHOro Cyny Ykpainu ta 50 HapomHux memytatiB Ykpainu mofo BiamosigHocti Koncrurymii Ykpainu (KOHCTHTYIIH-
HOCTI) TIOJIOKEHb a03alliB TPEThOro, YeTBepTOro myHKTy 13 posminy XV «IIpuKiHIEBi MOI0KEHHS» 3aKoHy YKpaiHH
«ITpo 3araabHO000B’A3KOBE JeprkaBHE MEHCIiHE CTpaxyBaHHs Ta ODIllifHOro TIyMayeHHs MOJIOKEHHS YaCTHHH TPEThOI
crarti 11 3akony Ykpainu «IIpo craryc cymmiB» (cmpaBa mpo piBeHb NEHCIl i IIOMICSYHOTO JOBIYHOTO TPOLIOBOTO
yrpumanns). URL: https://zakon.rada.gov.ua/laws/show/v008p710-05#Text

9 Pimenns Koncruryuiitnoro Cyny Ykpainu Bin 8 rpyans 2011 poky y cripai 3a KOHCTHTYIHHHM 3BEPHEHHSM TOBA-
pHcTBa 3 0OMexeHoro BinoinanbHicTio «IIpiMa-Cepsicy JIT]] 100 o(inifHOroO TIIyMaueHHs MOJIOXKEHHs yHKTy 7 4ac-
THHH TpeTboi cTatTi 129 KoHcTuTynii YKpainu Ta 3a KOHCTHTYLIfHIM T0JJaHHAM 54 HAapOAHHX JeIyTaTiB YKpaiHH MO0
BignosigHocti Koncrurynii Yxpainn (KOHCTHTYLIHHOCTI) OKPEMUX II0JI0XKEHb YaCTHHH MIOCTOI cTaTTi 12, yacTHHM nep-
woi crarti 41 Kojekcy aaMiHiCTpaTHBHOTO CyI04MHCTBA YKpaiHy, YacTHHH Apyroi crarti 197 L{uBinsHOro npouecyas-
HOT0 KOZIeKCy YKpaiHH, a TakOK 4acTHHH BOcbMOT ctarti 81-1 ['ocrogapchkoro npouecyansHoro Koaekey YkpaiHu (crpasa
npo (ikcyBaHHs CyA0BOTO IIpoLiecy TeXHIYHUMHU 3acobamu). https://zakon.rada.gov.ua/laws/show/v016p710-11#Text
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Po3zoin 1

Ba, CBOOO/M 4M iHTEpecy OCOOH, sika 3BEpHyJIacs IO CyIy, CyJ BIANOBITHO 10
BUKJIAJICHOI B TI030Bi BUMOTH TaKOi OCOOM MOXKE€ BHU3HAUUTH Y CBOEMY pillIeHHI
TaKUii croci0 3aXUCTy, KU HE CYyNepeurTh 3aKOHY.

Buxopsun 3 OyKBabHOTO TIIyMadeHHS HaBEIEHOTO (OPMYIIOBaHH:, 000B’s3-
KOBHMH yMOBaMH 3aCTOCYBaHHS CyIOM CHOCOOY 3axucmy, sKuii He nepedbaue-
Hutl 3akoHom, €: 1) BIICYTHICTH ¥ 3aKOHI a00 JOTOBOPi €PEKTHUBHOTO CIIOCO0Y 3a-
XHCTY BIATIOBITHOTO TIPaBa, 2) HECYTIEPEIHICTh 00PAaHOTO CIIOCO0Y 3aXUCTy 3aKOHY.
OcraHHs YMOBa BHKJIaJI€HA BiIIOBIJHO JI0 3araJIbHOJO3BIIBHOTO THITY TIPABOBOTO
PETYIIIOBaHHS, KU IPYHTYETHCS HA 3aTalIbHOMY IIPABOBOMY JI03BOJI «ITO3BOJIE-
HO BC€, OKpIM TOTO, II0 IPsIMO 3a00pOHEHO 3aKOHOM». BOoHa okpeciioe 3arajbHy
MEXY, K0T HeOOXiTHO TOTPUMYBATUCS IIPH OOpaHHI HEIMOIMEHOBAHOTO CHOCO0Y
3aXHCTYy — HECYNEPEYHICTh 3aKOHY, 1 BifmoBimae mpumucy cr. 55 Koncrurymii
VYKpaiHu, sika rapaHTye, 1110 KOXKEH Ma€ MpaBo Oy1b-IKUMH 3aco0amu, He 3a00po-
HEHMMH 3aKOHOM, 3aXHIIAaTH CBOi MpaBa i CBOOOAM BiJ MOPYLIEHB i IPOTHITPAB-
HUX ITOCSTaHb.

OCHOBHE peryJisiTHBHE HaBaHTAKEHHSI HOPM, 10 aHAITi3y€ThCS, IIOKJIAAAETHCS
Ha repury ymMoBy. [IpoTe 11 yMoBa BUKIIa/ieHa 32 IPUHIIUIIOM «BiJI IPOTHIIEKHO-
TO», BIJIIOBIHO JI0 SIKOTO JJOBEACHHS IIEBHOT'O TBEPJPKEHHS BiOyBa€eThCs yepe3
CHPOCTYBaHHs 1HIIOTO TBepIUKEeHHs. ToOTO 0co0a, sika 3BEpTaEThCS 38 3aXUCTOM,
Mae B KO)KHOMY pa3i JIOBOJIUTH, 1110 BCl 3aKpiIlIeH] B 3aKOHI 200 T0roBopi crocoou
3aXUCTy He € e(eKTHBHUMH I 3aXHCTY HOr0 MOPYIIEHOro IipaBa abo iHTepecy.

3acTocyBaHHS TaKOTO IIPaBUJIa Y HABEJCHOMY KOHTEKCTI MOXKE IIPU3BECTH 10
MPaBOBOi HEBH3HAYECHOCTI, HEMEepea0adyBaHOCTI 3aXUCTY, YCKIAAHUTH BHOIp i
0OTpYHTYBaHHSI HAJIS)KHOCTI CIIOCO0Y 3aXHUCTY, IO HABPSI UM MOXKe OyTH IpHii-
HSATHOIO OCHOBOIO IS 0OpaHHs crtoco0iB 3aXucTy. BulieHaBeeHi CKIIaI0B1 IPHH-
IUIYy BEPXOBEHCTBA MPaBa BUMAraloTh SICHOCTI, YiTKOCTi, OJHO3HAYHOCTI MPaBo-
BUX HOPM JUIsl TPABIJIBHOTO PO3YMIHHSI IIpaBa, MOXKIIMBOCTI NepeadavyaTy MpaBoBi
HACIZKK CBOIX [, 3a0€3NeUYeHHs CTaJIOro MPaBOIOPSIIKY.

3 ananizy 4. 2 ct. 5 HIIK, u. 2 ct. 5 T'TIK chixye, mo y pa3i BuOopy Hemoime-
HOBAHOTO CIIOCO0Y 3aXHCTY Ha 1M03MBaYa (paKTHYHO MOKJIATAETHCS TSArap JIOBE/ICH-
HS TOTO, IO BCi Tepea0dadcHi B yChOMY MAacHBi 3aKOHO/JaBYMX aKTiB 1 IOTOBOPI
CIocoOH 3aXHCTy He € epeKTHBHUMH ISl 3aXHMCTy Horo npasa ado inrepecy. [Ipun-
LIUIT AMCIIO3UTHBHOCTI Ilepedayae, o Cyj po3IiIsgac CIpaBy He HAKIIE K 3a
3BEpPHEHHSM 0COOM B Me)Kax 3asBJIICHUX HEIO0 BUMOT 1 Ha MiJICTaBi JOKa3iB, MOAA-
HUX YYacHHKaMH cIIpaBu a0o BUTpeOyBanux cynaom (ct. 14 T'TIK, cr. 13 LIIK).
OueBU/IHO, 1110 BPaxOBYIOUYH BIJICYTHICTh YITKHX KpUTEPiiB epeKTUBHOCTI JOBEC-
TH 1110 00CTaBUHY OyJie BKpaii CKJIaIHO, 1110 y CBOIO Yepry NMpHU3BeJIe JI0 Hemepe/-
0adqyBaHOCTI MPABOBOT'O 3aXUCTY, MOCIA0MTh MO3UIIIT MOTEPILIoi 0coOu (TI031MBaya),
MO’K€ CTBOPUTH ITIZICTABH YIS 3I0BXKUBAHHSI [IM TIOJIOXKEHHSIM 3 OOKY MOPYIIHHKA.

BaxnBo TakoX 3BEpHYTH yBary Ha TOH ()akT, IO CIIOCOOM 3aXMCTy IpaB
TIOJIUISIIOTBCSL HA JiBa BHJIM: 3aXOJM 3aXMCTY 1 3aX0[M BianosimaibHocTi. Tomy
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MPaBO BUTEHO 0OWpaTH Hemepea0adeHuii 3aKOHOM CIIOCi0 3aXHCTy MOXKE ITOIIH-
pIOBaTUCS JIMIIE Ha 3aXOAM 3aXUCTy, 3Ba)KAIOYM Ha Te, LI0 CTOCOBHO 3aXOZiB
Bi/IMIOBIIANILHOCTI B 3aKOHOIABCTBI IepeadaducHi YiTKi iIMICPaTUBHI MPUITUCH YMOB
ix 3acrocyBaHHA (y cT. 92 KoHcTuTynii YKpainu 3aKkpiluieHo, M0 BUKIIOYHO 3a-
KOHAaMH BH3HAYAIOTHCS 3aCaH [IMBIJIbHO-IIPABOBOI BiIIOBIANBEHOCTI).

OTxe, npaBuiia BU3HAYEHHS CIIOCO0Y 3aXUCTy MAlOTh BPaXOBYBAaTH, 3 OJTHOTO
00Ky, IHTepeCcH MOTEPIIOro cy0’eKTa B MAaKCUMAJIbHO TIOBHOMY, €()eKTHBHOMY,
peanbHOMY 3aXHCTi HOro HMOPYIICHUX, HeBU3HAHHUX, OCHIOPIOBAHUX IIpaB Ta iHTe-
peciB, a 3 iHIIOro OOKY, — HEOOXITHICTh TOTPUMAaHHS IpaB iHIIMX 0cid moxo 3a-
KOHHOCTI, Tiepe0auyBaHOCTi, CIIBPO3MIPHOCTI 3aCTOCOBYBAaHHX JIO HUX 3aXOJIiB
JIEpAKABHO-TIPUMYCOBOTO BILIUBY ™,

[puknagom Bu3HAUCHHS €PEKTHBHOTO CIIOCO0Y 3aXHCTY € OKpeMa TyMKa CyIi
KacariitHoro mmBibHOTO cyny y cknaai Bepxosraoro Cyny B. I. Kpara Bin 17 xBit-
Hs1 2019 poky y cripasi Ne 395/542/17%. Bepxosnuii Cy;1 3anmuimuB 6€3 3a10B0-
JIeHHsI, a pimeHas HoBomupropoacekoro paionsoro cyay KipoBorpaacbkoi 00-
macti Bix 26 BepecHs 2017 poky Ta yxBany anensmiitaoro cyny KipoBorpancekoi
obmacti Bix 22 mucronama 2017 poky 6e3 3miH. He moromkyroduncs i3 miero mocra-
HOBOIO KOJIETii Cy/IiB, Cy/Isd 3a3Hayae, 110 M 4ac OL[IHKH 00paHOro Mo3uBayeM
Croco0y 3axHCTy MOTPIOHO BPaxoBYBaTH HOro e(peKTUBHICTb, TOOTO cnocid 3a-
XHCTY Ma€ BIAMOBIIAaTH 3MICTy MOPYIIEHOTO TIPaBa, XapaKTepy IpaBOIOPYIICHHS,
Ta 3a0e3MeYNTH TIOHOBJICHHS ITOpyIIeHoro npasa. [Ipu Bu3HaHHI HenlilicHUM J10-
TOBOPY OPEHIH, SIKMH ITOpYIIy€E TIepeBAKHE MPABO, Y KOAHOMY pasi HE BiJHOBIIIO-
I0ThCS 1HTEpecH 0COOM, MepeBaKHE MPaBO SIKOT NOPYILIEHE, OCKIIBKA BU3HAHHS
NPaBOYMHY HEIIMCHUM CIPSIMOBAaHE Ha 3aXHCT Ta BiIHOBJICHHS MallHOBHX IpaB
ocobu. BruzHaHHS paBOYMHY HEAIHCHUM BUMHEHOTO 3 MOPYIICHHSIM IEPEBaXKHO-
r'O MpaBa He TIOHOBIIOE MMOPYIIEHOTO MEPEBaKHOTO MIPpaBa, TOMY IO JOTOBIp HE
3aBXK/M € HACIIIKOM 31HCHEHHS MIEPEBasKHOTO MIPaBa 1 HeMae Oyab-AKUX Mepe/-
YMOB AJisi 3000B’s13aHHS BJIACHWKA 3€MENBHOI MUISTHKH (OpPEHIONABIS) YKIACTH
JIOTOBIp OPEHM 13 Cy0’€KTOM MEpeBaKHOTO paBa (OpeHaapeM). 3a IHX IMiJCTaB
3aKOHOMIPHOIO € HENPUUHATHICTD Ta HEEPEKTUBHICTh TAKOTO CHOCO0Y /ISl 3aXH-
CTy IepeBakHOTo npaBa. E¢ekTuBHIM crioco00M 3axHCTY, KU 3a0e31meuyBaTH-
Me BiIHOBJICHHS HOPYIICHOTO IIEPEBAXKHOTO MpaBa, € MO30B NP0 IEepEeBEeICHHS
mpaB Ta 000B’s3KiB HaliMada, SIKMH MOTPiIOHO 3aCTOCOBYBATH 32 AHAJIOTIEI0 3aKO-
ny. Tomy, Ha TyMKy cymai, Kouerii cyaiiB moTpiOGHO OyIio KacalliifHy ckapry 3a-
JIOBOJIbHUTH, CKAaCyBaTH CY/OBI DIilIEHHS Ta BIIMOBUTH Y 3aI0BOJICHHI MO30BY
PO BU3HAHHS JOTOBOPY OPSHIM HEAIHCHUM.

BC mijt yac po3ryisLy CpaBu Mo MOHOBIIEHHS JOTOBOPY OpeHu 3emii’ 3a-
3HAYae, 110 HaJalo4YH MIPABOBY OLIHKY HAJEXHOCTI 0OpaHOTO 3alliKaBIEHOIO 0CO-

% Kosanb I. Peanizauis NpuHLKMILY BEpXOBEHCTBA IpaBa IPU 3aCTOCYBaHHI CIIOCOGIB 3aXHCTy IIpaB Ta iHTEPeCiB.
Tpasnuyuii waconuc Jorneyvkozo ynisepcumemy. 2019. Ne 2. C. 26-33.

% Oxpema mymka cymii Kacamiiinoro nusinbnoro cyay y cknani Bepxosnoro Cymy Kpara B. L. Bin 17 kitas
2019 poky y cuipasi Ne 395/542/17. URL: http://reyestr.court.gov.ua/Review/81394440

9 Tlocranosu KI'C BC Bix 09.06.2020 y cripasi Ne 912/1860/19. URL: http://reyestr.court.gov.ua/Review/89910707
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Po3zoin 1

000 CcIIOCO0Y 3aXHUCTY, CyaM HAJICKHUThH 3BAKATH 1 Ha HOro e(heKTUBHICTD 3 I10-
risity crarti 13 KoHBeHIii mpo 3aXucT npas JIF0IMHK 1 OCHOBOIIOJIOKHHUX CBOOO/.
CyTb 11i€i cTaTTi 3BOAUTHCS 10 BUMOTH HAJATH JIFOJUHI Taki Mipy IIPaBOBOTO 3a-
XHCTy Ha HaIllOHATHHOMY PiBHI, [0 Jau 6 3MOTy KOMIIETEHTHOMY J€P:KaBHOMY
OpraHoBi PO3MIIAAATH MO CYTi CKapr Ha MOpyIIeHHs mojokeHb KonpeHii i Ha-
JlaBaTH BIATIOBITHUN CYZOBHH 3aXHCT, X04a Jep)kaBU-yuyacHUKH KoHBeHmii Ma-
I0Th J€IKY CBOOOY PO3Cyy MO0 TOTO, Y KU CIIOCIO BOHH 3a0e3euyr0Th IPH
IOMY BHKOHAHHS CBOIiX 3000B’s3aHb. Kpim Toro, €CILJ yka3aB Ha Te, mo 3a
nestkux o0cTaBuH BUMOrH cTarTi 13 KoHBeHI{ MoXyTh 3a0e3medyBaTHCs BCIEO
CYKYTIHICTIO 3ac00iB, 1110 Tlepe10ayaloThCsl HalliOHATEHIM IIPaBOM.

ITig edpextuBHUM 3aco0omM (ciocobom) BC posymie Takuii 3aci0, 1m0 IpUBO-
IIUTH IO IOTPIOHMX pPe3yJIbTAaTiB, HACTIAKIB, Mae Haiibinpmmit eexr. Tomy edek-
THUBHHI CHOCIO 3aXHMCTy OBHHEH 3a0€3MEeYHUTH TOHOBJICHHS TOPYIICHOrO NpaBa,
OyTH a/JleKBaTHUM HasIBHUM O0OCTaBHHAM.

Komnerist cyaniB 3a3Hadae, M0 HAJIEKHUM 1 e()EKTHBHUM CIIOCOOOM 3aXHCTY
MOPYIICHOTO IIpaBa y IOCIiIKYBaHIN CIIpaBi € O30B PO BU3HAHHA YKIIAJICHOIO
JOAATKOBOI YroJH i3 BUKIAJCHHAM ii 3MiCTY, OCKIJIbKH cama COOOK BUMOTa Ipo
BU3HAHHS IOTOBOPY OPEH/IM 3eMJIi TIOHOBJICHUM 32 CBOEIO CYTTIO € BCTAHOBJICHHSIM
(akTy, KUl Mae IOpUANYHE 3HAYCHHS, 1 HE MOXKE 3a0e3MeYUTH 3aXHUCTy TopylLIe-
HOTO TIpaBa MO3MBavda B CHITy IMIIEPATHBHOTO MPHITUCY 3aKOHY PO 000B’SI3KOBICTh
odopMIIEHHS TOHOBJICHHS JOTOBOPY OPEH/IM CaMe IIISIXOM YKJIaJICHHS JJOAaTKO-
BOI yronu, 1110, BJacHe, i MOXke OyTH IpEeJMETOM PO3IJIsiAy B Cyli (aHaJOTi4HY
MPaBOBY MO3UIIII0 BUKJIAACHO y ocTtaHoBax Bepxosuoro Cyay Big 10.09.2018 y
crpasi Ne 920/739/17, Big 15.01.2019 y cuipasi Ne 922/1464/18 Ta Bix 19.03.2019
y crpasi Ne 908/2484/17).

VY3aranpHIOIOUM BUKIIAJICHE, BapTO 3a3HAYMTH, IO MPH BU3HAYEHHI HPaBHII
00paHHs CIIOCO0IB 3aXKMCTY MPaB Ta IHTEPECIB MOIIIBHO MEPEA0AUNTH, 10 3aXHCT
MTOPYIICHHUX TpaB Ta iHTEpECiB 0COOM, sKa 3BEpHYIIACS A0 CYIy, MOXKe 3TIHCHIO-
BaTHUCS CYIOM TaKOX B iHIIHA CITOCiO, KU HE CylepednTh 3aKOHY i 3a0e3medye
TIOHOBJICHHSI MTOPYIIEHOTO 1PaBa, a y pa3i HEMOXIIMBOCTI TaKOTO MOHOBJICHHS —
rapantye 0co0i MOKIJIMBICTh OTPUMAaHHs BiAMOBITHOTO BiJIIKOAyBaHHs. BomHo-
Yac, U1 HAJISKHOI peaizamii mpaBa Ha 0OpaHHS CIIOCO0y 3aXUCTy, He mepeadaye-
HOT'O 3aKOHOM 1 JIOTOBOPOM, Y BIATIOBIJHUX MPABOBUX HOpMax JOLLIEHO 3aKPilH-
TH 3a2aibHi Kpumepii eghexmusHocmi cnocody 3axucmy, 30KpeMa: Crocid 3aXucTy
Mae BiJIIOBIIaTH MTPaBOBiH MPUPOI 1 3MiCTy npaBa abo iHTepecy, U0 HOPYIIeHi,
XapakTepy Aii, SKUMHU BOHH ITOPYIICHI, HACTIAKAM, 10 CIPUIMHEH] IIUM TOpPY-
IICHHSAM, METi, SIKy Oa)ka€ JOCATTH MO3WBay, Ta BPAXOBYBATH MOXIIHMBICTH MPH-
MYCOBOI peaizaii croco0y 3aXucTy.

3a3HaveHi MOJ0KEHHS TOLUIBHO 3aKPIMUTH B IPOLECYyaIbHUX aKTaX IMBLIb-
HOTO 1 TOCTIOapChKOT0 3aKOHOIABCTBA, IO AAIOTh 3MOTY C(POPMYITIOBATH OIJTBIIT
YiTKi 1 3p03yMiJli IpaBuiia 0OpaHHs CIOCO0IB 3aXKCTy MOPYIIEHHUX MpaB Ta iHTe-
PECiB 1 3aCTOCYBaHHS iX Ha MPAKTHIII.
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1.4. CtanaapTu Ta npouecyajbHi rapaHTii Cy10BOro 3aXucTy
MaiHOBHX NPaB Ta iHTepeciB y KOHTEKCTI aganTauii npouecyaabHOro
3aKOHOJABCTBA YKpaiHu 10 3aKoHoAaBcTBa €Bponeiicbkoro Coio3y

Amamanuyk 1. B.,
KaHO. 10puo. HayK,
O0oyeHm Kagpedpu yusinbHo2o npasa i npoyecy

OpHi€ro 3 yMOB yCIINIHOI iHTerpartii YKpalHu 10 €BPOIEHCHKOI CITIJIBHOTH € 3a-
Oe3reueHHs JeMOKPATUIHHX TPUHIIAIIB Ta peaizallisi MDKHAPOIHUX CTAaHAapTiB
npaB i cBOOO JFOJMHH, 30KpeMa TaKOTO BOXKIIMBOTO JUIS TEMOKPATHYHO Iep)KaBU
npaBa, SK MPaBo Ha CyIOBHI 3aXHCT. 3aKOHOABCTBO YKPAiHU MPOTOJIOIIYE i rapaH-
Ty€e CyIOBY (opMy 3aXHCTy CyO’ €KTHBHHUX MpaB i cBobox. BimmoigHo mo cT. 55
KoHcTHuTyii mpaBa i cBo6O0IH JIIOMHY i IPOMa/ISHUHA 3aXHILAKTHCS Cy10M e,

Peaizarist mpaBa Ha CyIOBHI 3aXHCT 3/11HCHIOETHCS 33 JOIIOMOTOI0 3BEPHEH-
HS 710 cyny i OaraTo y 4oMy 3aJIe)KUTh BiX e()eKTHMBHOCTI NpaBOBOro 3abe3re-
4yeHHs (YHKLIOHYBaHHS CyIOBOi CHCTEMH, sika Hapasi mepeOyBae B CKIAIHOMY
nporeci peopMyBaHHs Ta MOTPeOy€e BUPIMICHHS IMHUPOKOTO KOJIa MpodieM, mo-
B’SI3aHUX 13 TMTOTOKEHHSIM BITYM3HSIHOTO 3aKOHOJIABCTBA 31 CTaHAapPTaMH 3aKOHO-
naBcTBa €Bponeiicbkoro Corosy.

BaxxnuBuMm 3aBnaHHsIM Ha MUISIXY pedopMyBaHHS CyJIOBOi CHCTEMH € 3abe3Ie-
YEeHHS TpaBa Ha CyIIOBHH 3aXUCT JJIsl KOXKHOI 0coOH. 3araiibHi IpaBoBi OPiEHTH-
pu y cepi roctuii, ceoboau Ta Oe3neku 3 MeToro 3a0e3redeHHs BEpXOBEHCTBA
IpaBa Ta MOBard 10 Mpas JIIOJAWHH 1 OCHOBOIIOJIOXKHUX CBOOO]] HA 3aKOHOJIABYUO-
My piBHI Oynu 3ajeknapoBaHi y npuitatomy B 2014 poui 3akoni Ykpainu «IIpo
patudikamiro Yromu mpo acoraifiro Mk YKpaiHot, 3 oHiel CTOpoHH, Ta €BpO-
neficekuM Coro30M, €BpONEHCHKAM CIIBTOBAPUCTBOM 3 aTOMHOI eHeprii 1 ixHi-
MU JIep’KaBaMHU-WICHAMH, 3 iHIIOT CTOPOHM». JlOCSATHEH] TOMOBIIEHOCTI CTBOPHITN
MPaBOBE MIiAIPYHTS I KOMIUIEKCHOTO pe(hOpMyBaHHS [IPOLECyaTbHOTO 3aKOHO-
JTABCTBA 3 METOIO MPUBEICHHS HOTO Y BiANOBIAHICTD 3 MDDKHAPOTHUMH CTaHIAP-
TaMH, IMIJIEMEHTALliS SIKHX y CUCTEMY MPOLECyalbHOrO 3aKOHOAAaBCTBA Y KpaiHu
JACTh MOXKITUBICTHh 3a0€3IIeYNTH ONTHMAalbHI YMOBH IIPABOBOTO PETYIIOBAHHSI
CYZOYHMHCTBA, JI¢ HOPMH TPOILIECYaIbHOTO TIpaBa HECYTh OCHOBHE HABAaHTAXKCHHS
HOPMaTHUBHOI'O CIIOCO0Y 3a0e3NeUeHHs 3aKOHHOCTI, TapaHTyBaHHS 3aXHCTY IPaB,
cBO0O/I 1 3aKOHHMX 1HTEPECIB TPOMaJISTH, OCKIJIBKH 3a0€3NeUyI0Th peaizallito Bif-
TMOBiHUX MaTepiaabHuX HOpM™.

OCKIJIBKH MPaBO Ha CHPABEIIUBHE CYI HAICKHUTH 10 (yHIAMCHTAIbHUX IIiH-
HOCTEH IEMOKPAaTHYHOTO CYCIUIBCTBA, TO Y MPAKTHI €BPONEHCHEKOro Cyy 3 IpaB

9 Koncrurywuis Ypainu in 28 uepsus 1996 Ne 254k/96-BP. Bidomocmi Bepxoenoi Padu Vipainu. 1996. Ne 30. Cr. 141.

9 Tpo parudikaiiro Yroau npo acouiaiito Mixk Ykpaitor, 3 ojniei croponu, Ta €eporneiickkum Coro3om, €Bporeii-
CHKHMM CIIIBTOBAPUCTBOM 3 aTOMHOI eHeprii i IXHIMH JepkaBaMU-WICHAMH, 3 IHIIOI CTOpoHM: 3aKoH YKpaiHHM Bix
16.09.2014 p. Ne 1678 VII. URL: https://zakon.rada.gov.ua/laws/show/1678-18#Text
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Po3zoin 1

JIIOMHY TIPOTIOHYETHCS JOBOJII 3MICTOBHO 00’€MHE TIyMadeHHS I[bOTO ITIpaBa
(Golder v. United Kingdom (1975); Airey v. Ireland (1979); Omelchenko V.
Ukraine (2018)). OcHOBHOO CKIJIaJI0BOIO IIpaBa Ha Cy/ BU3HAYA€ThCS MPaBO J0-
CTYITy 10 CYAYy, B TOMY PO3YMiHHi, [0 0c00i Mae OyTH 3abe3rnedeHa MOKIUBICT
3BEPHYTHUCS 10 CyIy U BHPIMICHHS IEBHOTO MHUTAHHS — iHILIIOBATH CYMOBHH
po3rsiy, i 110 3 00Ky JepkaBH HE OBHHHI YHHUTHUCS YKOJTHI IEPELIKOIN JUIsl HOTO
3aiificHeHHs. BukoHaHHs pileHs €BpOIeiicbKoro Cy/y 3 MpaB JIIOJMHU B YKpaiHi
perimaMeHTyroThess KOHBEHII€I0 Mpo 3aXHUCT NpaB JIOAWHHU, 3aKOHOM YKpaiHu
«IIpo BuKOHaHHS PillIeHb Ta 3aCTOCYBAHHS MPAKTUKH €BPOIEICEKOT0 Cy 1Ty 3 TIpaB
JoMHWY», 3akoHOM Ykpainu «IIpo BUKOHaBYe npoBakeHHs», L{uBinbHUM mpo-
eCyaJIbHUM KOJCKCOM praYHPI Ta IHITAMHA HOPMAaTUBHO-IIPaBOBUMHU aKTaMU.

3rigHo i3 3araapHOAEP KaBHOIO IPOTPAMOI0 aJalTarlii 3aKOHOAaBCTBA YKpai-
HU JI0 3aKoHOJaBcTBa €Bponeiicbkoro Coro3y, 3aTBEpAKEHOI 3aKOHOM YKpaiHh
«[Ipo 3aranbHOEPKABHY MpOrpaMy aJlanTallii 3aKOHO/IaBCTBA YKpaiHH /10 3aKOHO-
mascTBa €Bporneiicbkoro Corozy» Bin 18 0epesns 2004 poky, METOrO amanTariil
3aKOHOJABCTBa YKpaiHU 0 3aKOHOAaBCTBA €Bporelcrkoro Coro3y € JOCSATHEH-
HS BIIOBIHOCTI ITPaBOBOi cHcTeMH YKpaiHHU acquis communautaire 3 ypaxyBaH-
HSIM KPHUTEDIiB, 10 BUCYBalOThCsl €BponeiicbkuM COr030M 10 AepiKaB, SIKi MalOTh
HaMip BCTynuTH J10 Hboro. «CynoBuiil acquisy nepeadavyae nmpuBeeHHS y BiANO-
BiJJHICTB MPOIECYaTFHOTO 3aKOHOJABCTBA YKpainu i3 pimennamu Cyny €Bporeii-
cbkoro Coro3y'®. OHuM i3 KpOKiB y HampsMi CTBOPEHHS IPABOBMX MEXaHi3MiB
BUKOHAHHS pillleHs €Bporeiicbkoro cyay Oyno npuitnaTts y 2006 poni 3akoHy
Ykpainu «[Ipo BUKOHAHHS PillIeHb Ta 3aCTOCYBaHHS NPaKTHKU €BPOMNEHCHKOro
Cymy 3 MpaB JTIOOMHWY», Y MpeaMOyIIi SIKOTO BKa3yeThCS Ha OOOB’S30K JepKaBH
BITPOBAPKEHHS €BPOIIEHCHKUX CTAHIAPTIB MpaB JIIOAWHHU B YKpaiHChKE CYIOYMH-
ctBo®, OTxe, mpouec aganTaiii nepeabayae BKUTTA HEOOXiMHUX 3aXOMiB s
e(eKTHBHOTO NMPABOTBOPEHHS Ta MPABO3aCTOCYBAHHsI MiJl Yac 3IHCHEHHS CyJ0-
YUHCTBA, II0 BKIIOYAE 3a0e3MedeHHs mpaBa O0COOM Oe3MepenIKoHO OTPUMATH
CYZOBHH 3aXHCT SIK JIOCTYII JI0 HE3aJIEXKHOTO 1 HEYIepeHKEHOTO BUPIIIEHHS CIIpa-
BU 32 BCTAaHOBJICHOIO IIPOLIEAYPOIO Ha 3aca/iaX BEpXOBEHCTBA IpaBa.

I3 3araibHOTEOPETUYHOTO MOTJISLY, IPABO Ha CYAOBHI 3aXHCT MOXKE BH3HA-
YaTucs K I0PUANYHA MOXKIMBICTD, 1[0 HAJIEKUTH J0 €JIEMEHTIB Cy0 €KTHBHOIO
npaBa 0coOH, a y MpolecyaIbHOMY CEHCI — SIK TIeBHa repeadadeHa 3aKOHOM IIpo-
Lexypa 3BepHEHHS /10 Cyay. Mo)KHa CTBEpIXKYBaTH, 1110 PABO Ha CYJIOBUI 3aXUCT
MaifHOBHX IIPaB Ta IHTEPECIB XapaKTEPU3YEThCS 3[aTHICTIO 0COOH Oe3MepeniKo-
HO 3BEPHYTHCS JI0 CYy Ta OTPUMATH HE3aJCKHHUI PO3IJIS 1 BUPILICHHS CIIPaBU
3a BU3HAYCHOIO MPOLIEAYPOIO, Y BCTAHOBJICHI 3aKOHOM CTPOKH Ha 3acajiax BepXo-
BEHCTBA IpaBa. BogHouac HEOOXiMHO 3ayBaXKHUTH, L0 Y HOPMATHBHO-IIPABOBUX

10 [Tpo 3aranbHOEPKABHY MPOrpaMy aJarTallii 3aKoHO[aBCTBa YKpaiHu 110 3akoHo1aBcTBa €Bponeiicskoro Coro3sy:
3akoH Vkpainu Big 18.03.2004 p. Ne 1629-1V. Bioomocmi Bepxoenoi Paou Vkpainu. 2004. Ne29. Cr. 367. URL:
https://zakon.rada.gov.ua/laws/show/1629-15#Text

101 [Ipo BUKOHAHHS PillleHh Ta 3aCTOCYBAHHS MPAKTHKU €BPONEICHKOro Cyly 3 MpaB JIOJMHU: 3aKOH YKpaiHu Bim
23.01.2006 p. Ne 3477-1V. Bidomocmi Bepxosnoi Paou Ykpainu. 2006. Ne 30. Ct. 260.
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aKTax pi3HOI IOPUINYHOI CHJIM JOCI BiZICYTHE BU3HAYEHHS CTAaHIApTIB IpaBa Ha
CyIIOBH 3aXHCT Y IUBITBHOMY Ta TOCIIOaPCHKOMY CYJOUYHHCTBI, SK 1 €BpOIICH-
CBKUX (MDKHApPOJHWX) CTAHAAPTIB CYJOYMHCTBA, SIKi MiAJSATalOTh BIPOBAHKEHHIO
Y CHCTEMY ITPOLIECYaIbHO-TIPABOBOTO PETyJIIOBAaHHS 37IMCHEHHS Cy[OYHHCTBA B
VYkpaiHi, oo yckiragHioe GopMyBaHHs eQeKTHBHOI paBoBoi 0asu. [IpaBo Ha cy-
JIOBHH 3aXHCT 3a0€3MEUYIOTh TaKi KITFOUOBi €BPOIEHCHKI CTaHIAPTH, IO TTiIIsIra-
I0Th BIPOBA/DKECHHIO Y chepy MpOoLecyabHO-TIPABOBOTO PETYJIIOBAHHS CYTOUNH-
cTBa B YKpaiHi: JOCTYIHICTb ITPABOCY ISl Y IMBUIBHHUX Ta TOCHOAPCHKUX CIIPaBaXx;
HE3aJIS)KHUH Ta CIpaBeNIUBHNA CyJl; €PEKTUBHHUN CyJOBUIl 3aXUCT Ta BUKOHAHHS
CyZoBHX pimieHb. Cepest piopUTeTiB pe)opMyBaHHs CUCTEMH CyI0YCTPOIO, CYI0-
YMHCTBA Ta CyMDKHUX ITPaBOBUX IHCTUTYTIB Ha 3aKOHOJIaBUOMY PiBHI BU3HAUCHO
HEOOXIIHICTh PaKTHYHOI peatizallii IPUHIUITY BEpXOBEHCTBA ITpaBa Ta 3abe3re-
YeHHS (DYHKI[IOHYBaHHS CYJOBOI BJIJH, IO BiJIMOBIJA€ CYCIIJIBHUM OYiKyBaH-
HSIM L[O/I0 HE3aJIE)KHOTO Ta CIPABENIMBOTO CY/y, @ TAKOXK €BPONEHCHKUM I[IHHO-
CTSIM Ta CTaHAapTaM 3aXUCTy mpaB JoauHu. Ha choromHi cynoBa pedopma He
3aBepIlieHa, a 3HAXOAUTHCS Y MPOIIECI peai3allii, TOMy JIMIIAEThCS CIIOAIBATHCS,
L0 peopraHizailis OCHOBHUX IPOIECYaIbHO-NIPABOBUX IHCTHTYTIB 3JiHICHEHHS
LUBUILHOTO CyJJOYMHCTBA B YKpaiHi MpHBee A0 CTBOPEHHS Cy4acHOi €BPOIEii-
CBKOI CHCTEMH NPaBOCYAIS i3 Oe33anepedyHuM 3a0e3leueHHsIM AOCTYIHOCTI Cy-
JI0BOTO 3aXUCTY K CKJIaJ0BOi IpaBa Ha CyJ0BUi 3axucT %2,

CymoBuii 3aXUCT € TOMIHYIOUAM y CHCTEMI CIIOCOOIB 3aXHCTy IpaB Ta iHTEpe-
CiB, Yy SIKOMY KJIIOUOBY POJb BiJlirpa€ iHCTHTYT MO30BY, TOMY YSBISIETHCS CIIpa-
BEAJIMBHM BiJHECEHHS 10 NPOIECyadbHNUX TapaHTiil MpaBa Ha CYIOBUH 3aXHCT
mo30BHOI hopmu 3axucty. C. O. BoponoBCHKHIA, JOCHIIKYIOUH IHCTUTYT CIIOCO-
0iB 3aXHCTy IIUBUIGHUX TPaB Ta OXOPOHIOBAHHUX 3aKOHOM iHTEPECIB B FOPUCIHK-
LiHHI OiSTIBHOCT] BUCIIOBIIIOE TYMKY, 110 10 OCHOBHHX XapaKTEPHCTHK IHCTUTYTY
MI030BY HAJEXWUTh KOO ITO/Bil{HA TIpaBOBa MPHUPO/IA, OCKIJIBKH BiH OJTHOYACHO €
MarepiaibHUM Ta nporecyatbHuM inctutytom™®, 10. C. UepBoHuii 10 CKIag0BHX
IIPaBOMOYHOCTEH IpaBa Ha M1030B BiJHOCUTh IIPaBO Ha 3BEPHEHHS JI0 CY[y, TOO-
TO TIPaBO Ha Ipel SIBIECHHS MTO30BY, 1 IPaBO HA OTPUMAHHS CYJOBOTO 3aXHUCTY,
TOOTO MpaBo Ha 3a10BoJIeHHs T030BY %, TToniOHMIl HAayKOBHMIA TOTMIAN MOJLIsAE
C. B. Bacuibes, siKuii BBaKae, 10 OCKUIBKU ITO30B € MPOLECYAIBHUM 3aC000M
3aXHMCTYy MOPYIIEHOTO ab0 OCKap>KyBaHOTO Cy0’€KTHBHOTO NpaBa, TO Lieil 3acib
Oyze JIIoYUM TIJIBKH TOJI, KOJIM y CKJIaJli ITpaBa Ha MO30B Oy/e y HasBHOCTI JBi
MIPaBOYMHHOCTI: TIPaBO Ha 3BEPHEHHS JI0 CyAy, TOOTO NMpaBO Ha Tpen’ sIBICHHS
M030BY 1 MPaBO Ha OJIEP)KAHHS CYJOBOIO 3aXHCTY, TOOTO IMPaBO HA 3aJJOBOJICHHS
1030BY. Buxo/s1un 3 11b0r0, BiH BU3HAYAE MIPABO HA Tpe]1’IBJIICHHS TI030BY SIK TIpa-

102 Atamanuyk I. B. [IpaBo Ha Cy/10BUii 3aXMCT IMBUIHHX MPAB Ta iHTEPECIB Y CBiTJi €BPOMEHCHKUX CTAHIAPTIB.

Lusinbre npaco Yxpainu: HOBI BUKIMKM i MEpCHEKTHBH po3BUTKY: Martepianu XVIII mixuap. Hayk.-npakt. KoHd., npu-
cBsy. 98- piuHMLi 3 IHA HApOK. A-pa IOpHA. Hayk, mpod., wi-kop. AH VPCP B.II. Macnoa (Xapki, 28 mororo
2020 p.). Xapxis: IIpaso, 2020. C. 75-78.

103 Bopososenkuit C. O. JIOCHiKeHHS IHCTHTYTY CMOCOGIB 3aXMCTy UMBIIBHEX MPaB Ta OXOPOHIOBAHMX 3aKOHOM iH-
TepeciB B IOPUCANKIIHII AistbHOCTI. Jaconuc yusinbhozo i Kpuminanero2o cyoouurncmea. Ne 5(20). C. 67-85.

104 [ TupinbHuii mpouec Ykpainu: niapyunuk / 3a pex. 10. C. Ueponoro. Kuis: Ictuna, 2007. 392 c.
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Po3zoin 1

BO BIJKPHMBATH Ta MIATPHUMYBATH CYIOBHI PO3TIIA KOHKPETHOTO MaTepiajlbHO-
MPaBOBOTO CIIOPY B CYAl HepIIoi iHCTaHIii 3 MeToro Horo BupimeHHs. Lle mpaBo
Ha OpaBoCy/d Y KOHKPETHOMY MaTepiabHO-IPaBOBOMY CIIopit®,

€HICTP MaTepialbHO-TIPABOBOTO 3MICTY IpaBa Ha T030B i HOTro Mporecyaib-
HOT (pOpMHU BU3HAYAETHCA TUM, L0 MIPABO Ha MO30B — [I¢ NIPABO Ha BiJHOBJICHHS
MOPYIICHOTO TpaBa B TEBHil, BCTAHOBICHIA 3aKOHOM, IPOIECyanbHil dopmi,
Y IIEBHOMY TIPOIIECYATBHOMY TOPSIKY, KU 3a0e3medye 00’ eKTHBHICTE 1 peab-
HicTh 3axucTy'%, Taki npouecyanbHO-TeOPEeTHYHI MipKYBaHHS 3HAXOIATh CBOE IIij-
TBEPIKCHHS Y CYHOBii mpakTuii. 3okpema, OnechKkuil anelsmiiHui Cya, 31iiic-
HIOFOYH anesisiiidHuil posrisy copasu Ne 520/125/16-1 Bix 12.06.2019 poky, Bu-
Kiangae y cBoiif [TocTaHoBI HacTyIHy NMpaBoOBY IO3UIIIO, 110 HOPYIIEHHS, HEBH-
3HaHHA a00 OCIOpPEeHHs cy0’€KTHBHOI'O MPaBa € IiICTaBOIO JJIsl 3BEpPHEHHS 0COOU
3a 3aXMCTOM CBOT'O IIPaBa i3 3aCTOCYBaHHIM BiANOBiHOTO criocoly 3axucty. Oco-
0a, mpaBa SKOI MOPYIIEHO, MOXKE CKOPUCTATHCSI HE OyAb-sSKUM, a KOHKPETHHM
crocoboM 3axucty cBoro npasa. [1ix ciocodamu 3axucty cy0’€KTUBHHX LWBLIb-
HUX IIpaB PO3YMIIOTh 3aKpIIJICHI 3aKOHOM MaTepialbHO-TIPaBOBI 3aX0AH MPHUMY-
COBOT'0 XapakTepy, 3a JOIMOMOTO0 SIKMX HPOBOAUTHCS MMOHOBJIICHHS (BHU3HAHHS)
MOpYLICHUX (OCHOPIOBAHMX) MPaB Ta BIUIMB Ha mopyirHuka. Cyj MOBUHEH ycTa-
HOBWTH: 4d OyJIM MOPYIICHI, HE BH3HaHI a00 OCIOpeHi MmpaBa, CBOOOAN UM iHTeE-
pecu 1i€i ocoOu; y 4OMy Hojisirae Take MopyIICHHs MPaB; SKUMH JI0Ka3aMU BOHO
HIATBEPIKYETHCS. 3aJI€XKHO BiJl YCTAHOBJIEHOTO CyJ ITOBUHEH BUPIIIMTH HMHUTaH-
Hs PO 3aJI0BOJICHHS TI030BHUX BUMOT ab0 BiAMOBY Y ix 3amoBosenHi?’. Bkasani
BHCHOBKH Y3TO/KYIOTBCS i3 TIPaBOBHMH BHCHOBKaMH BepxoBroro Cyay Ykpai-
uy, BukiageHuMu y Ilocranosi Bix 20.04.2016 poky y cmpasi Ne 6-28241icl5;
IMocranosi Bix 18.05.2016 poky y crpasi Ne 6-6581ucl5.

OTxe, y LINPOKOMY CEHCI, IIPaBO HAa CYIOBUH 3aXHCT € IOPUIMYHOIO MOXKIIH-
BicTIO (Cy0’€KTHBHUM IIPaBOM OCOOW) 3BEpHYTHCS A0 Cymy 3TiIHO i3 BH3Haue-
HOIO MPOLIECYaJbHIM 3aKOHOJABCTBOM HPOLEAYPOIO Ta OTPUMATH NIEBHUI NpoO-
LecyajIbHO-IIPaBOBHUH HACII/IOK, 3aJIE)KHO BijJl CyKyITHOCTI 00CTaBUH KOHKPETHO-
ro 3BepHEHHS. Taka I0pHIUYHAa MOXKIIHMBICTh, (JOPMATBHO 3aKpiljieHa y HOpMax
MIPOLIECYILHOTO 3aKOHOJIaBCTBA, MOXKE OYTH BH3HAuU€HA K OJHA 13 KIIIOYOBHX
MIPOLECYIbHHUX TapaHTiii CyJOBOTO 3aXHUCTy MAaHOBHX ITPaB Ta IHTEPECIB.

BuzHauatoun nepeik mpouecyainbHUX rapaHTiid CyI0BOTO 3aXHCTY MaifHOBUX
IpaB Ta iHTEpeCiB, BAPTO BUXOJUTH 31 3MICTY KOHCTUTYLIHHNX TapaHTiil KOXKHOTO
CYZIOBOT'O 3aXHCTY HOTo MpaB y Mekax KOHCTHTYLIHHOTO, IMBUTBHOTO, TOCIIOAAp-
CBKOT0, aJIMIHICTPAaTUBHOTO 1 KPUMIHAJIBHOTO CYZOYMHCTBa YKpaiHu. BinmosinHo
1o c1. 55 Konerutynii YkpaiHu KO)KHOMY TapaHTY€EThCSI [TPaBO HA OCKap)KEHHS B
Cyqi pillieHb, i 4u Oe3MisIbHOCTI OpraHiB AepP)KaBHOI BJIaJH, OpPraHiB MiCIIEBO-

105 Bacunbes C. B. usinbruii mporec: HaBuanbhuii nociouuk. Xapkis, 2008. 480 c.

106 Kypc nusisibHOro mporecy: miapy4nuk / 3a pen. B. B. Komaposa. Xapkis, 2011. 1352 c.

107 [Tocranosa Opecbkoro amensiiiinoro cyay no crpasi Ne 520/125/16-1 six 12.06.2019 p. URL: https://zakon-
online.com.ua/court-decisions/show/82619752 (nara 3seprenns: 15.08.2020).
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IO CaMOBPSAYBaHHsI, TOCAOBHX 1 CIIY:)KOOBUX OCI0; KOYKEH Ma€e MpaBo Oyab-AKU-
MU HE 3a00pOHEHHMH 3aKOHOM 3aco0aMM 3aXHIaTh CBOI mpaBa i CBOOOIH Bif
HOpPYILIEHb i IIPOTUNPaBHUX HocAranb . OTxe, npoLecyalbHi HOPMH, LIO PETy-
JIIOIOTH BHPIIIEHHS CIIOPIB, 30KpeMa MO MOHOBIEHHS MOPYIIEHOTO MAaifHOBOTO
IpaBa, HE MOXYTh CYNEPEeYUTH KOHCTUTYIIITHOMY MPHHIUIY PiBHOCTI YCiX IIe-
pel 3aKOHOM Ta CYZOM 1 yepes 1ie 0OMe)KyBaTH [IPABO HA CYJIOBHH 3aXHCT.

3BEPTAIOYUCH 0 €THMOJIOTIYHOTO TIYMadeHHS IOHATTS «TapaHTis», MOXHA
BU3HAYMTH NOXOPKEHHs BiJl ppaHILy3pKOro «garantiey, Ta TIyMa4eHHs 5K TOpY-
Ka, yMOB4, sKa 1110-HeOy b 3a6e3meuyel®.

[Mompy unceHHi HayKOBi JOCIHIIKEHHS TPOLECyallbHAX TapaHTiil aaMiHiCT-
pPaTUBHOTO, KPUMIHAJILHOTO, IUBLIFHOTO Ta TOCIIOAPCHKOTO CYIOUMHCTBA Cepest
HaYKOBIIIB BiJICYTHE OJJHOPiAHE PO3YMIiHHS 3MICTOBHOTO HAallOBHEHHS I[bOTO TEp-
MmiHa. Ha nymky B. M. KopHykoBa, Bce Te, IO Ti€l0 4M IHIIOIO MIpOIO CIIPHSE
JOCSITHEHHIO TIEBHUX Pe3yJIbTaTiB abo 3a0e3neuye NeBHUH CTaH, MOXe OyTH po3-
LiHeHE SK TapaHTisl BIAMOBIIHOI IisUIHOCTI a00 CTaHy, TOMY IO CHPUSE JisiIb-
HOCTI, 3aXHINAE CTaH, TOOTO rapaHTye ix. BiH BBaXkae, 1110 3arajbHe MOHATTS Ta-
PaHTIi 4acTo JI0BOJIi YMOBHE 1, SIKIIIO TaK MOYXHA BUCIIOBUTHCS, PyXJIUBE, OCKLJIb-
KU Te, 110 B OJHOMY BHIAJKy BHCTYIIA€ TapaHTI€I0, B IHIIOMY BHIJKY HE € Ta-
ko100, TIporecyanbHi rapanTii 4acTO BH3HAYAIOTHCA AK YCTAHOBJIEHI 3aKOHOM
HOPMH, SIKi 320€3MeUyIOTh 3/11HCHEHHS 3aBIaHb MPABOCY/Is HATaHHIM BCIM ydJac-
HUKaM MpPOLECYaIbHUX MPAB Ta MOKJIAIAHHAM Ha JIepKaBHI OpraHu 000B’sI3KIB 13
3abe3nedenHs peamizanii uux mpast, M. JI. SIky6 1o mporecyanbHHX TapaHTiid
CYZOYHMHCTBA BiTHOCHTBH IPOLECYaTbHI HOPMH, IIPUHLUIA CYJOYMHCTBA, MPOIe-
cyanbHy popmy*2,

CynmoBuii 3axuicT MAWHOBHX IIPaB Ta IHTEPECIB 3MIHCHIOETHCS 3AE€OLTBIIOTO Y
MeXax IMBLIFHOTO Ta TOCIIOAAPCHKOTO CyMOYMHCTBA, 3aJEKHO Bill FOPHCIMKIIIT
CIIpaBHU Ta BINIOBITHO 10 3aBIaHb, BU3HAUYCHUX Y 4. 1 cT. 2 L{uBiapHOTO TpoIe-
CyaJIbHOrO Kojekcy Ykpainu Ta 4. 1 cr. 2 ['ocrogapchkoro npouecyanbHOro Ko-
JeKkcy YKpaiHu, SIKi MalOTh TOTO>KHHH 3MICT Ta BIJHOCSTB JI0 3aBJiaHb IIPABOCY s
CrIpaBeUIMBe, HeylepeHDKEHE Ta CBO€YAaCHE BUPIMICHHS CYIOM CIOPiB, 3 METOIO
e()eKTUBHOTO 3aXMCTy MOPYIICHNX, HEBU3HAHMX a00 OCIIOPIOBAaHMX IIPAB 1 3aKOH-
HUX iHTepeciB ()I3WYHUX Ta IOPUAWYHUX OCiO, nepxkaBu. JlOCSATHEHHS 3aBIaHb
MIPaBOCY i1 MOXJIMBE JIMIIE 32 YMOBHU 31IHCHEHHS CyJOYMHCTBA HE3aJCHKHUM
CyIOM, SK CIEUiaJlbHO YIOBHOB@XEHUM JiepKaBHUM opraHoMm. Y IlocraHoBi
[Tnenymy BepxoBHoro Cyny Ykpainu «IIpo He3aexHICTh CyAOBOI BiIaiam» Bil

108 Kounctutynis Vipaiuu Bin 28 uepsus 1996 Ne 254k/96-BP. Bidomocmi Bepxoenoi Padu Vipainu. 1996. Ne 30.
Cr. 141. URL.: http://zakon3.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80

199 Crosuuk ykpaincbkoi Moy / iam. pe. I. T1. Touenxo, JI. A. IOpuyk. Kuis: Haykosa nymka, 1971. 732 c.

10 Koprykos B. M. TeopeTuueckue M IPaBoBbIE OCHOBbI NOJIOXKEHHS JIMYHOCTH B YTOJIOBHOM Cy/IONPOH3BOACTBE:
nuce. ... a-pa ropun. Hayk: 12.00.09. Xapskos. 1988. 410 c.

11 Monposan B. B. Kpuminanbuuii nponec Ykpainu. [Ipaktukym: Hasu. noci6. Kuis: Anepra, 2006. 297 c.

112 gxy6 M. JI. Tlpoueccyanbhas Gpopma B COBETCKOM YTOJIOBHOM CyJIONPOM3BO/CTBE (IIOHATHE U CBOicTBA). Cubup-
cxue opuduyeckue sanucku. Upkyrcek, Omck, 1973, Bom. 3. C. 161.
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Po3zoin 1

13.06.2007 Ne 8 o3HaueHi Taki MMpolecyanbHi rapaHTii He3alIeKHOCTI CYAIB, SKI
y CBOIO 4epry MaroTh 3a0€3MeUnTH He3aleKHEe i HeyNepeIKeHe CYIZOYMHCTBO,
30KpeMa: 3IiiICHEeHHS NPaBoCy I BUKIIOYHO CyJaMH; OCOOIMBUI MOPSAOK MpHU-
3Ha4YeHHS, OOpaHHA, MPUTATHEHHS IO BIAMOBITATBHOCTI Ta 3BUIBHEHHS CYIIIB;
3IifiCHEHHS MTPaBOCYS BiIOBIIHO 10 BCTAHOBIICHOI 3aKOHOM TIPOIIEAYPH; TAEM-
HUIS IPUAHATTS CYAOBOTO PillIeHHS i 3a00poHa ii po3royomIeHHS; 000B’ I3KOBICTh
CY/IOBOTO PIllICHHS; HEAOIYCTUMICTh BTPYYaHHS y 3AiHCHEHHS IPaBOCY IS, BIUIH-
BY Ha cya abo CyamiB y OyIOb-SKWii CIIOCiO, HEMOBaru 0 CyAy Ta BCTAHOBIICHHS
BiJIIOBiTAILHOCTI 32 TakKi MiHHS; 0COONMMBHI MOPSAAOK (piHAHCYBAaHHS Ta OpTaHi-
3ariifHoro 3a0e3nedeHHs CyliB; HaJeXHEe MaTepiajibHe Ta CoLliabHe 3a0e3redeH-
HS CYJJIiB, @ TAKOXK BH3HAYCHI 3aKOHOM 3ac00HM 3a0e3IeYeHHs 0COOMCTOl Oe3meKu
CyIJiB, 1X ciMeii, MaliHa Ta iHIIi 3acO0M X MPAaBOBOTO 3aXUCTY; (PyHKIIOHYBaHHS
OpraHiB Cy/UIIBCbKOrO caMoBpsiayBaHHsA ', OTxe, 3/iliCHEHHS CyIOUMHCTBA He-
3aJIeKHAM CYJJOM MOXXHA PO3IVISIZATH SIK IEBHY TapaHTil0 CIPaBEJIMBOrO, He-
YIEPEPKEHOTO Ta CBOEYACHOTI'O BUPILIEHHS CYJIOM KOHKPETHOTO CHOpPY 3 METOI0
e(heKTHBHOTO 3aXUCTy MaliHOBUX IIPaB Ta IHTEPECIB.

Sk mpouecyanbHi rapaHTii Cy10BOr0 3aXHCTy MaifHOBUX TIpaB Ta IHTEPECIB MO-
KyTb OyTH PO3IJISHYTI NMPHHIMIIN CYJOYMHCTBA, 3aKpiIUIEHI B HOPMax yKpaiH-
CBKOTO IPOIIECYaNbHOrO 3aKOHOJABCTBA Ta NMPAaBOBUX HOPMax 3aKOHOJABCTBA
€Bponericekoro Coro3y. Ha 0CHOBI NpUHIMIIB Ta CTaHIAPTIB, IO CHOPMYBaIH-
sl Ha 3arajJbHOEBPOIEHCHKOMY PIBHI Ta SIKi BUCTYHAIOTh 3pa3KoM IIPOLECyab-
HUX TapaHTiil mpaBOCys, BiIOYBaeThCsl iHTErpaiiss YKpaiHu B €BpOneicbKuit
MIPaBOBUI1 MPOCTIp.

YV Kousenuii Pagn €Bponu mpo 3axucT npas JIIOJUHN 1 OCHOBOIIOJIOXKHUX CBO-
60x1 1950 poxy (mani — Konsenmis), patudikoBanoi B Ykpaini y 1997 pori, npa-
BO Ha CyJOBH 3aXHMCT HAICKHUTD J0 IMpoIecyanbHIX rapanTiit (ct. 6 Konsewnmii),
SKAMH MOXXE CKOPHCTATHCS 0c00a PH PO3IILAAL il MO30BY B CY/Ii, TOMY IPaBO Ha
3BEPHEHHS 3a CYJOBHM 3aXHCTOM IIPaB Ta iHTEpeciB Moke OyTH BiJHECEHO 10
HEBII'EMHHMX CKJIQJIOBUX KOMIIOHEHTIB IIUIOTO sy TapaHTiii mpas: IpaBa Ha
CHpaBeUIMBUH 1 He3aJIS)KHUH Cy, paBa Ha JOCTYII 0 Cy1y, IpaBa Ha BUKOHAH-
HS pIIIEHHS CyJy, PO3IJIA] CIIPaBU CY/OM YIPOAOBX PO3yMHOTO CTPOKY Ta iH.
VY npaBoBiii Hay1ll HaBeeHi TapaHTii 4YacTo PO3IIIAAIOTHCS SIK TIEBHI MDXXHAPOIHI
CTaHAAPTH CYJOYMHCTBA, SIKi HEOOXiJHO BIIPOBA/DKYBATH Yy BITUU3HSIHE 3aKOHO-
naBctBo. [ToniOHI cTanmapTé oTpuMaiy 3akpituieHHs y cxBayieHid y 2015 pomi
VYxazom [Ipesunenra Ykpaiau Ctpaterii peopMyBaHHS CyI0YCTPOIO, CYI0UNH-
CTBa Ta CyMDKHHX IpaBoBuX iHCTHTYTIB Ha 2015-2020 pokwu, sika HaOpana yuH-
Hocti 26 TpaBus 2015 poky. Ha Bukonanus Bumor 1. 1 c1. 6. Konenmii y 4. 1
ct. 7 3akony Ykpainu «IIpo cymoycTpiii i cTaTyc CyamiB» 3a3Hau€HO, 10 KOXK-
HOMY TapaHTYy€ThCsl IPABO HA CYJ, 3aXHCT HOro mpaBs, CBOOO| Ta 3aKOHHUX 1HTE-

113 [Tpo nesanesxkuicts cynosoi Buaau: [locranosa [lnenymy Bepxosroro Cyny Ykpainu Big 13.06.2007 p. Ne 8. URL:
https://zakon.rada.gov.ua/laws/show/v0008700-07#Text
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peciB He3aJie)KHUM 1 Oe3cTOpoHHIM cynoM. PedopmyBaHHs Cy10BOi cucTeMH I0-
TpeOye BUPIIICHHS IIMPOKOT0 KOoJIa TPOo0IIeM, OB SI3aHKX 13 MOTO/PKEHHSIM BITUH3-
HSHOT'O IPOLeCYaJbHOI'0 3aKOHOJABCTBA 13 CTaHAApTaMH 3aKOHOAABCTBA €BpO-
neficekoro Coro3y.

INomanpmmii pO3BUTOK BITYM3HSAHOTO CYyNOYHHCTBA Ma€ ONMUPATHUCS Ha MiXk-
HApOJHI CTAaHIAPTH 1 3aTaIbHONPUUHATY €BPONECHCHKY IMPAKTHKY Yy 3a0e3neueHH]
npaBa JIIOIUHU Ha CIIpaBe[UIiBe, e(peKTHBHE Ta SKiCHE NMPaBOCYAIs, 30KpeMa Ha
TIOJIOKEHHI KOHBeHII# ["aa3bkoi KoH(pepeHIil 3 MiXKHApOIHOTO MPUBATHOTO MpaBa
y cdepax MiKHApOIHOTO MPABOBOTO CHIBPOOITHUIITBA, CyIOBOTO Tporecy (. 1—
2, c1. 24)'4, JlocsirHeHi TOMOBJIEHOCTI CTBOPWJIM MPABOBE MiATPYHTS JUIS KOMII-
JIEKCHOTO pe(hOpMyBaHHS IPOLECYabHOTO 3aKOHO/IABCTBA 3 METOIO HOTO MpUBe-
JICHHS Y BiJIIOBITHICTH 3 MKHAPOJIHUMU cTaHAapTamu. Ha mpomy miarpyHTi Oy-
JIO BHECEHO YMCJIEHHI 3MiHH J0 MPOIECyalbHOr0 3aKOHOAABCTBAa YKpaiHU: yao-
CKOHAJICHO PETYJIIOBaHHS KJIACHYHHX MPOLENYpP LHUBIJIBHOTO Ta TOCIOJaPCHKOTO
CYJJOYMHCTBA, BBEJICHO HOBI PaBOBi IHCTUTYTH.

VY npaBoBiit Haylli Taki NPUHIKIH CyIOYMHCTBA, SIK IIPUHIUIT IOPUIUYHOT BH-
3HAYEHOCTI, MPaBO Ha CIIPAaBEIMBHI CyJ Ta IHII, YaCTO PO3TIISIIAIOTHCS SIK TIEB-
Hi MDKHApOJHI CTaHIAPTH CYJOYMHCTBA, SIKI HEOOXITHO BIPOBAKYBATH y BIT-
YHM3HSHE ITpoLiecyalibHe 3aKOHOAABCTBO, ajle BOJJHOYAC HE BUKIIMKAE 3allepedeHHs
PO3YMIiHHS Pi3HOT'O 3MICTOBHOTO HAIIOBHEHHS IOPHIMYHHUX KAaTEropiil «pHHIH-
MU» Ta «CTAHIAPTU». 3a BIACYTHOCTI HOPMATUBHUX BHU3HAYECHb TEPMIHIB «IIPUH-
LW CYAOYMHCTBA)» Ta «CTAaHIAPTH CYIOYMHCTBa» MOCTAE NOTpeda y IX IOpHINY-
HOMY TJIyMa4eHHi JIsl IOJaIbIIOr0 BU3HAYEHHS 0OCATIB IIPaBOBOTO PETYIIOBAHHS
Ta BUNPAIIOBAHHS YHI(iKOBAHOT CHCTEMH FOPHAUIHMX HOHATH!®,

[IpaBoBa cucrema €Bporeiicbkoro Coro3y (yHKIIIOHYe Ha 3acanax €IHOCTI,
TOMY IIepe/l YKpaiHCBKOIO JIEp>KaBOIO CTOITh 3aBaHHS iIMIUIEMEHTYBAaTH MiXKHa-
POMHI CTaHIAPTH CYyJOYMHCTBA y MPOLECyaJIbHE 3aKOHOJABCTBO, IO JaCTh MOX-
JIMBICTH YIOCKOHAJMTH MPOLECYabHi TapaHTii epeKTHBHOTO CYIOBOIO 3aXHUCTY,
Jie HOpMH TPOLIECYaIbHOTO TpaBa HECYTh OCHOBHE HaBaHTAXXCHHS HOPMATHBHO-
ro crioco0y 3abe3nedeHHs 3aKOHHOCTI, TapaHTyBaHHS 3aXUCTY MpaB, CBOOON i 3a-
KOHHHUX IHTEpeciB rpoMajisaH. BiamoinHo g0 crarti 51 Yroau mpo mapTHEpCTBO Ta
cHiBpoOITHUITBO MK YKpaiHoto 1 €BponelicbkuM CriiBTOBaprCTBOM Bif 16 ueps-
Hs1 1994 poky, YkpaiHa B3siia Ha ceOe 3000B’s13aHHS BYKMBATH 3aXO0JIIB JUIsl TIOCTY-
MIOBOT'O NIPUBENIEHHS Y BiAMOBIIHICTh HAI[IOHAILHOTO 3aKOHOJABCTBA 13 3aKOHO-
naBcTBOoM €Bponeiickkoro Corosy y pisHux chepaxt®.

114 Vrona mpo mapTHEPCTBO Ta CHIBPOOITHUITBO Mik YKpaiHot i €Bponeiickkum CHIBTOBAPUCTBOM Ta iX JepiKaBaMu-
yienamu Bix 14.06.1994 p. Ogiyitinuii ee6-nopman Bepxosnoi Paou Yipainu. URL: http://zakon4.rada.gov.ua/laws/
show/998_012

15 Atamanuyk I. B. BipoBa/pkeHHs €BpOINEHChKHX CTaHAAPTIB y cepy NpOLEeCyaIbHO-IPABOBOTO PETY/IIOBAHHS K-
BUIBHOTO Cyl04MHCTBA YKpaiHu. [Ipasnuyuil yaconuc JJoneyvkozo ynisepcumeny. 2019. Ne 1. C. 109-117.

116 Vrona mpo mapTHEPCTBO Ta CHIBPOGITHUITBO Mik YKpaiHot i €Bporneiickkum CHIBTOBAPUCTBOM Ta iX JepiKaBaMu-
uyienamu Bin 14.06.1994 p. Ogiyitinuii ee6-nopman Bepxosnoi Paou Vipainu. URL: http://zakon4.rada.gov.ua/laws/
show/998_012
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Po3zoin 1

3aKkoHO/aByi 3acaayl Takoi ajanraiii OyJin BH3HaYeHI y 3arajibHO/AEpKaBHIN
mporpami aganTailii 3aKOHOJaBCTBa YKpaiHU 0 3aKOHOAaBCTBA €BPONEHCHKOT0O
Coro3y, 3arBep/keHiii 3akoHoM Ykpainu «IIpo 3aranbHonepkaBHY Hporpamy
agamnTarii 3aKOHOJaBCTBa YKpaiHU A0 3aKoHOoMaBCTBa €Bpormeiicbkoro Coro3y»
Bix 18 Gepesns 2004 poxy. Lls Ilporpama Mae 3a MeTy BH3HAYCHHS MEXaHI3MiB
JIOCSATHEHHsT YKpaiHOIO BiINOBiTHOCTI TpeThoMy KomeHrareHcrkoMy Ta Manpu-
CBKOMY KpUTepisM HabyTTs ueHcTBa B CBponeiickkomy Corositt, mo nacts Mosxk-
JIMBICTP MPOBEICHHS afanTallii 3aKOHOIaBCcTBa YKPaiHW /10 3aKOHOJABCTBA €Bpo-
nieiicekoro Coroy. [Iporec amanrariii mepeabdadae BXKATTS HEOOXITHUX 3aXOIIB IS
e(eKTHBHOTO NPaBOTBOPEHHS IPOLECYATbHAX HOPM Ta MPaBO3aCTOCYBAHHS ITiJ(
Yac 31HCHEHHS CyJOYNHCTBA, 3a0e3NeUeHHs peaisallii mpaBa Ha CyJIOBHIH 3aXHUCT.

3aranbpHOIO JeKiapaniero mpas JoanHu 1948 poky nependadeHo, 1m0 KOXKHA
JIIO/IMHA Ma€ IpaBo Ha e()eKTHBHE MTOHOBJICHHS B ITPaBaX KOMIICTEHTHUMH Hallio-
HaJIbHUMU CyJlaMH y BUIaJIKaxX MOPYIICHHs 11 OCHOBHUX IIpaB, HAJIaHWX i KOHCTH-
Tyuieto abo 3akoHoM (ctarTs 8). [IpaBo Ha eekTUBHMIT 3aci0 3aXKCTy 3aKpiMJIeHO
TaKoX y MiKHapOIHOMY MAKTi PO rPOMASIHCHKI Ta TONITHYHI paBa (cTarTs 2)
i B KoHBeHIIi1 po 3aXKCT MpaB JIOJWHA Ta OCHOBHHX cBOOON (cTaTTs 13).

3rigHo i3 [Iporpamoro, MeTor0 afamnTanii 3aKOHOJaBCTBA YKpaiHU 10 3aKOHO-
nmaBcTBa €Bporneiicbkoro Coro3y € TOCSITHEHHs BiAMOBIAHOCTI MPABOBOI CUCTEMHU
VYxkpainu acquis communautaire 3 ypaxyBaHHSIM KPHTEpIiB, 0 BUCYBalOThCs €BPO-
neiicbkkuM COI030M JI0 JiepKaB, SIKi MalOTh HaMIp BCTYIHTH JI0 HbOTO. 3MICTOBHE
HAIlOBHEHHS MOHATTS acquis communautaire € MpeAMEeTOM YUCIEHHUX HayKOBHX
muckyciid. P. A. IlerpoB, Ha miacraBi aHamizy 00OCATY 1 3MiCTy MOHATTSA «acquis
communautairey» y cy4acHiil Hayni mpaBa €Bporneiicbkoro Coro3y, poOUTh BUCHO-
BOK IIPO T€, IIO MOHATTA «acquis communautaire», 9acTo BXXHUBA€ThCSA K CHHO-
HIM 10 TIOHATTS «3aKOHOHAaBcTBO €Cy», a cepel MPUCYTHIX y «acquis commu-
nautaire» eJCMEHTIB BiH BH3HAYa€ MPAKTHUKy CYJOBHX OpPraHiB €BPONEHCHEKOTO
Corozy — «CymoBuii acquis» sIK 9aCTHHY «(yHIAMEHTAIBHOTO acquisy, BIIPOBa-
JUKEHHS IKOTO € HEOOXiTHOI0 YMOBOIO uieHcTBa B €Bponeiicbkomy Coro3it®e,

«CynoBwuii acquis» nependayae afanTalilo MPOLECYAIFHOTO 3aKOHOJIaBCTBA
VYxpainu g0 pimens Cyny €Bporneiicbkoro Coro3y. OTHUM 13 KPOKIB Y Hanpsami
CTBOPEHHS ITPaBOBHUX MEXaHi3MiB BUKOHAHHsI pillieHb €BponenchKoro cyay 0yino
npuitaarTs y 2006 poui 3akoHy Ykpainn «I[Ipo BUKOHaHHS pillleHb Ta 3acCTOCY-
BaHHS PaKTHKKU €BPOINEHCHKOTO CY/y 3 IIPaB JIIOJUHNY, Y IpeaMOyJIi sIKOro BKa-
3y€ThCsl Ha 000B’SI30K Jiep)KaBU BIIPOBA/KEHHS €BPONEHCHKUX CTaHIAPTIB NpaB
JIOJIMHU B yKpaiHchbke cynounHcTBOMC. JloCiiiKyroun NUTaHHs MPaBOBOTO 3a-

17 [Tpo 3aranbHOAEpkaBHy [POrpaMy ajanTallii 3aKOHOJABCTBA YKpaiHU 0 3aKoHO/aBcTBa €Bponeiicbkoro Corosy:
3akoH Ykpainu Bix 18.03.2004 p. Ne 1629-1V. Bioomocmi Bepxosnoi Paou Ykpainu. 2004. Ne 29. Ct. 367.

118 [Terpos P. A. «Acquis BeTymy» sk ckianoBa peHomena npasa Ceponeiicbkoro Coto3y. Exexmponnuti apxie Hayio-
HanvHo2o yHisepcumemy «Kueso-Mozunsincoka axademisiy. URL: http://fekmair.ukma.edu.ua/bitstream/handle/123456789/
1718/Petrov_Acquis%20vstupu.pdf?sequence=1

19 [Tpo BUKOHAHHS PillleHh Ta 3aCTOCYBAHHS MPAKTHKU €BPONEHCHKOro Cyly 3 MpaB JIOJUHU: 3aKoH YKpaiHu Bim
23 ciunst 2006 p. Ne 3477-1V. Bioomocmi Bepxosnoi Paou Yrpainu. 2006. Ne 30. Cr. 260.
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Oe3redeHHsT BIIPOBAPKEHHSI €BPOIEHCHKUX CTaHAAPTIB y cepy MpolecyanbHO-
MPaBOBOTO PETYJIIOBAHHSA 3IHCHEHHS CyJOUYMHCTBA y MAHHOBUX CIIpaBaX, HEMOX-
JIUBO OOIWTH yBarol MOHSTTS CHUIBHUX MIiHIMaJbHUX CTaHAAPTIB IMBIJIBHOTO
mporecy, po3raHyTux 1. O. [3opoBoro, Ha ocHOBI yxBaneHoi y 2017 p. Pe3omro-
uii €Bponeiicskoro [lapiamenty, mo MicTuTh pekomeHaarii Komicii momo crinb-
HUX MiHIMaJbHHUX CTaHOAPTIB LHUBIIBHOTO Mporecy B €Bponerickkomy Corosi
(2015/2084(INL), o HUX BiTHECEHO, 30KpeMa, BI3HAYCHHS 3aX0/IiB e()EKTHBHOTO
CYZOBOTO 3aXHCTy, BUMOT JI0 MPOBEICHHS YCHUX CIyXaHb (CyIOBHX 3acilaHb),
3aCTOCYBaHHS 3a0e3IeUyBaJbHUX 3aXOMiB, MOTHBOBAHOCTI PIllIeHb, 3arajJbHUX
MIPUHIMIIB IOJ0 YIPABIIHHS NMPOBAUKEHHSIM (OpraHizallii posrisity cIpaBH),
TIOPSIIKY HA/IaHHA JO0Ka3iB, 3aJIy4eHHs CyJOBUX EKCIIEPTiB, OCOOIMBOCTEH BpeTy-
JIIOBaHHS CIIopy 0e3 CyJ0BOr0o po3risiny, 3a0e3neueHHs IIpaBa Ha aJJBOKaTa B -
BIJIBHOMY CYyJIOYHMHCTBI, JOCTYIly J10 iH(OpMaIii, BUMOTH J0 IyOJiYHOTO CyJ0-
BOTO PO3IIIsTY, 3a0e3TEeUEHHs He3aIeKHOCTI Ta HEYTepeKEHOCT Ccy1iB Ta iH'%,
ITix mocTymom Jio mpaBoCy I/ 3TiHO 31 CTaHAapTaMu €BPONCHCHKOTO CYIy 3
TIpaB JIIOJIMHU PO3YMI€ThCS 371aTHICTh 0COOM OE3MEePEelIKOHO OTPUMATH CYA0BHIA
3aXHCT K JOCTYI J0 HE3aJSHKHOTO i 0€3CTOPOHHLOTO BUPIIIICHHS CIIOPIB 3a BCTa-
HOBJICHOIO TPOLIEAYPOI0 Ha 3acajiaX BEpXOBEHCTBA IpaBa. Y MeKax HayKOBO-
teopernuHoro miaxoay (H. lO. Cakapa, B. A. Kpoiitop) 1o mkepen BU3HaYeHHS
MIOHSATH Ta BUJIIB CTAaHJAPTIB CYJOYMHCTBA IPUIUHATO BiJTHOCUTH MIXKHAPOJIHI HOP-
MH, pilIeHHS Ta NPaKTUKy €BPONEHCHKOro Cyay 3 mpaB JoauHu. 3okpema, Kon-
BEHIIiS PO 3aXUCT MPaB JIFOIWHH 1 OCHOBOMOIOKHUX ¢B0oOOo Bix 04.11.1950 p.,
patudixoBana 3akoHoMm Ykpainu Bix 17.07.1997 p., y cBoiii mpeamOyiii mporoio-
IIy€e BEPXOBEHCTBO IPaBa, IO OB’ A3YETHCA 13 (YHKIIIOHYBaHHSIM HE3aJICKHUX
Ta HEyNepeKeHnX opraHiB cynoumHcTBa. Crarts 6 KoHBeHIl Bkasye, MO KO-
JKEH Ma€ MpaBo Ha CIPaBEIJIMBHM 1 MyOIIYHUA pO3TIIsA HOTO CIIpaBH YIIPOIAOBXK
PO3YMHOTO CTPOKY HE3aJIC)KHHUM 1 O€3CTOPOHHIM CyJJOM, BCTAHOBJIICHUM 3aKOHOM,
AKMI BUPIIIMTE CIIip 100 HOro npas Ta 000B SI3KiB IUBLILHOrO XapakTepy 2.
Buxopsun 3 HaBeneHNX MoJI0)keHb KOHBEHIIT, MOXKHA BiIHECTH 10 €BPOIICH-
CHKMX CTaHJapTiB IUBIJILBHOTO Ta TOCHOAAPCHKOTO CYAOYMHCTBA AOCTYIHICTD Ta
HEeyHepeJDKEHICTh CyJIOYMHCTBA, 3aKOHHICTh, IIPaBO Ha CIPaBEUIMBHHA CyJ, 3a-
Oe3redeHHs BUKOHAHHS CyJIOBUX PillIeHb, YJIOCKOHAJICHHSI CHCTEMH MIPaBOCY IS
[MoniOHMit miaxix 10 BU3HAYEHHS MEPEeTiKy CTaHAAPTIB CyOYMHCTBA, 110 MiJUIsi-
raloTh BIPOBA/KEHHIO B CUCTEMY YKPATHCHKOT'O CYJIOYMHCTBA, OTPUMAB Cy4acHY
HayKOBY MiATPUMKY'?, nesKi JOCHIHUKU TIOAIIAIOTH CTAHAAPTH Ha TPy, Oe-

120 [3aposa I. O. CriinibHi cTanAapTH UMBiNBHOTO Mpouecy B €C: 3arajibHa XapakTepPUCTHKA Ta MEPCIIEKTHBH peaiza-
wii. Haykosi sanucku HaVKMA. FOpuouuni nayku. 2018. T. 1. C.55-61. URL: nrplaw.ukma.edu.ua/article/download/
153110/152329

121 KonBeHis PO 3aXUCT MpPaB JIIOJMHU i OCHOBOIIOJIIOKHUX cBOOOX Bix 4 mucronana 1950 p., parudikoBana 3akoHOM
Vkpainu Big 17.07.1997 p. Ogiyitinuit 6e6-nopman Bepxosroi Paou Vipainu. URL: https://zakon.rada.gov.ua/laws/show/
995_004

122 Cpponeiichki Ta MiKHApOjHI cTannaptd y cdepi cymounnctsa / pex. rpyna: Jl. Bom, L 3apenska, C. Cyuenxko,
B. Bananuroc, 0. 3emimnpka (Binm. pex.), K. Magosn. Kuis, 2015. 708 c.
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Po3zoin 1

pY4H 3a OCHOBY NEBHHUI KpUTepild, Haiiuacrimre — crnocib abo ¢opmy ix 3akpin-
nenss (O. Crapues, B. /1. bpunnes, O. Canenko). B. B. BonTtnab npomnonye xma-
cudiKyBaTH CTaHAAPTH LUBLIFHOTO CYJOYMHCTBA Ha MDKHAPOJHI YHIBepCajbHI,
MDKHApOJHI periOHaNbHI Ta HalliOHAJBHHI. BiH poOWTH BHCHOBOK IpO HEOOXin-
HICTh BpaxyBaHHS 10 BUMOT CTaHIApTIB MDKHAPOTHUX Ta HAIIOHAIBFHUX (KOHC-
TUTYUiHMX) IPMHLMIIIB UUBIILHOTO cynounHCTBa S,

Cepen mpiopuTeTiB peOpMyBaHHS CHCTEMH CYIOYCTPOIO, CYIOYHHCTBA Ta
CYMDKHHX TIPaBOBUX IHCTHTYTiB BH3HAUYCHO HEOOXITHICTh MPAKTUIHOI pearizamii
NPUHIMITY BEPXOBSHCTBA IIpaBa Ta 3a0e3neucHHs QYHKIIOHYBaHHS HE3aJIeKHOT
CYZIOBOI BJIQ/IN Ta CIPABEIIMBOTO CYAY, IO BiIMOBIIAE €BPONEHCHKUM TrapaHTisIM
Ta CTaHAapTaM 3axMcTy Tipas moaunu'?*, Hanpukian, y [Toctanosi Bemukoi Ila-
natu BepxoBroro Cynay Big 16.10.2019 p. mo cmpasi Ne 761/5156/13-11 mpo Bu-
3HAHHS MaiHOBOTO ITpaBa 3a3HAYAETHCS, IO IPABO HA CHPABEIUIMBUI PO3TIIS
CyJIoM, sIKe rapaHToBaHe MyHKTOM | ctarti 6 KoHBeHIIT Mpo 3aXKCT NpaB JIIOH-
HH 1 OCHOBOIIOJIOXHUX cBOOOJ, Ma€ po3yMiThcs y cBiTii npeamOynu Konpenuii,
y BIAMOBIHIA YacTUHI SKOT 3a3HAYCHO, II0 BEPXOBEHCTBO IPaBa € CIILHOIO
cnaamuHoro Bucokux Jloropipaux Ctopin'?,

OTKe, NPUHINIH CYJOYMHCTBA 3aKpiIUIeH] y TPaBOBUX HOPMax, MalOTh BJlac-
TUBOCTI MPOIIECYaNbHUX TapaHTiii CylOBOTO 3aXMCTY, OCKUIBKH, OYyJydd OCHOB-
HUMU TPABOBHMHU 1]1€sIMH, BUXITTHUMH TIOJIO)KEHHSMH, CaMe BOHU B KOHKPETHHX
CUTYallisIX CYZI0BOTO 3aXMCTy MalHOBHUX IIpaB Ta IHTEPECIB rapaHTyIOTh Cy0’€K-
TaM MOXIIUBICTh peaitizallii 1X 3aKOHHHX MpaB Ta IHTepeciB.

1.5. BucnoBku BepxoBHoro Cyay 11010 3acTOCyBaHHSI HOPM NpaBa
Y KOHTEKCTi 3a0e3me4eHHs] IPABOBOI BU3BHAYEHOCTI Y IMBLILHUX BiTHOCHHAX

benanesuu 0. A.,
0-p 1opud. Hayk, npogecop,
npogecop kagpedpu yusinbHo2o npasa i npoyecy

3abe3nedyeHHs] MiHIMaJIbHO HEOOXIHOTO PIBHS MPAaBOBOTO MOPSIIKY B KpaiHi
SIK OCHOBHU CTIHKOCTI MaifHOBOro 000OpOTY O€3MmocepeiHbO MOB’sI3aHe 13 BTLICH-
HSM B yci chepu CyCHIBHOTO KHTTS Mporosiomenoro crarreio 8 Koncrurymii
VYkpaiHu BepXOBEHCTBA MpaBa Ta MPAaBOBOI BU3HAYECHOCTI (BIIEBHEHOCTI) SIK HOTO
eJIeMEeHTA.

123 Bonrinab B. B. IToHsaTTs Ta 03HaKH MIDKHApOJHUX CTAaHIapTiB LMBUIBHOIO CY/IOYHHCTBA B YMOBAaX ChOrojieHHs. Yaco-
nuc Hayionanvnozo ynieepcumemy «Ocmposvka axademisy. Cepis «IIpaso». 2015. Ne 1(11). URL: https://lj.0a.edu.ua/
articles/2015/n1/15bvvvus.pdf

124 Crpareris ped)opMyBaHHSI CYJI0yCTPOKO, CYJOYMHCTBA Ta CyMiHHMX MPaBOBMX iHCTUTYTiB Ha 2015-2020 poku:
Va3 [Ipesunenra Ykpainu Big 20.05.2015 p. URL: https://zakon2.rada.gov.ua/laws/show/276/2015

125 KomBeHIlist PO 3aXUCT MPAB JIFOIMHHU 1 OCHOBOONOKHHUX cB060J Bin 04.11.1950 p., patudikopana 3akoHom YKpainu
Bix 17.07.1997 p. Oiyitinuit e6-nopman Bepxosnoi Paou Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/995_004
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VYV mpenenentHiit mpaktuii €Bponerickkoro Cyay 3 mpaB TOAWHU (Iaji —
€CIUI) npuHIMT TPaBOBOi BIEBHEHOCTI BTIIMBCS B HHU3KY e, 30kpeMa, imei
3a0e3MmedeHHs 3p03yMUIOCTI Ta HECYNEePEWINBOCTI HOPMATHBHO-TIPABOBUX aKTiB,
10 Ja€ MOXKIIUBICTH Cy0’€KTaM MPaBOBIIHOCHH TepeadadaT (09iKyBaTH) BU3HA-
YeHi MPaBOBi HACIIIKH CBO€E1 MMOBEIHKH, il TIPAaBOBUH pe3ybTaT, SKUI BIIIIOBiTa€e
HasIBHUM y CYCIIJIbCTBI HOPMaTHBHUM HpHIHcaM. 30kpeMa, y pimenni €CII y
cnpasi «PexBensi npotn Yropumam» Bix 20.05.1999 p. 3a3HaueHo, 010 OHIEIO 3
BHMOT, 1110 BUIUIMBAIOTSH 31 CIIIB «BCTAHOBJICHUI 3aKOHOM», € BUMOTa repeadayy-
BaHoCTi. HopMa He MOXe BBa)XaTHCS «3aKOHOM», SKIIO BOHAa HE CPOpMyIIbOBaHA
i3 IOCTaTHBOIO YITKICTIO, SIKa HaJa€ TPOMaJITHUHY MOKJIUBICTh KEPYBATHCS HEFO
y CBOIX JisIX: BiH HOBUHEH OYTH 34aTHUM — SIKIIO HEOOXIJHO, TO 3a JIONIOMOTOI0
BIJMOBIIHMX KOHCYJIBTAIIH, — Hepe0aYuTH TOCTaTHLOIO MIpOIO 3a MEBHHUX 00-
CTaBUH HACIIJIKH, SIKI MOKYTh OyTH CIIpUYMHEHI Takolo jiero. [lependoadyBanicTh
[UX HACJIJKIB 3 a0COJIFOTHOIO MEBHICTIO HE MOTPIOHA: JOCBI MOKA3ye, 110 HOT0
JIOCSIT'TH HEMOXKJIMBO. X04a NEeBHICTh, 0€3yMOBHO, Oa)kaHa, IparHeHHs 3a0e3neyun-
TH 11 MOYE MPU3BECTH JI0 HAJIMIPHOT PUTITHOCTI, THMYACOM SIK 3aKOH Ma€ 3aBXKA1
BiAmoBigaTH oOCTaBMHAM, 110 3MIHIOIOTECSI. OTKE, YAMAJIO 3aKOHIB HEOAMIHHO
(OPMYJIIOIOTECS OUTBIIOK YM MEHIIO MIpOI0 HEYITKMMHU TePMIHAMH, TIIyMaueH-
HS Ta 3aCTOCYBaHHS SIKMX € IIUTaHHAM NPakTHKU. PoJb CymoBOro posrmimy, siK
3a3HAYAETHCS B IBOMY pillIeHH], TIOJISATae caMe B TOMY, 100 pO3BioBaTH iHTEpIIpe-
TaliiHi CyMHIBH IIO0 HEYITKOCTI 3aKOHY, SIKIIO BOHHU €. CTymiHb YITKOCTI, 10
Mae 3abe3redyBarucs y (GOpMyITIOBaHHSIX HAIllOHABHUX 3aKOHIB — sIKa B JKOJTHO-
My BHIIAJKy HE MOXe IepeI0auyiTH BCi HerepenoadyBaHi 00CTaBHHH, — 3HAYHOIO
MIpOIO 3aJIeKUTH Bill 3MICTY LBOTO JOKYMEHTa, CepH, Ha Ky MOIIUPIOETHCS Ler
3aKOH, & TaKO KiJIBKOCTI Ta CTaTyCy THX, KOMY IIei 3aKOH ajapecoBanuii (1. 34).

V pimrenHi y cnpasi «Kopeupsknii Ta inmi npotun Yipainm» Bix 03.04.2008 p.
€CIJI 3a3Ha4MB, MO «3aKOH Ma€ OYTH JOCTYITHHH JJIsI KOHKPETHOI 0co0H i cop-
MYJIbOBaHMH 3 JIOCTAaTHHOIO YITKICTIO JUIS TOTO, 0O BOHA MOTJIa, SIKIIO 116 HE0O-
XiJTHO, 3a JOIOMOTO0I0 KBali(hiKOBaHMX PaJHUKIB MepeadadynuTH B POZYMHUX Me-
Kax, BUXOASYH 3 00CTaBHH CIIPaBH, Ti HACIIJIKH, SKi MOXKE CIIPUYMHNATH O3HAUCHA
ais» (. 47).

3HaYHOI0 MIpOIO CTaH NMPaBOBOI BU3HAYCHOCTI YYaCHUKIB MaiHOBHX BiJHO-
CHH 3a0e3Ieuy€eThcs CTaOUIbHUM 3aKOHOJIABCTBOM, TOOTO TakWM, IO HE 3a3HAE
NIEpMaHEHTHUX 3MiH, Ta TAPAHTYETHCSI KOHCTUTYLIHHUMH HOPMaMH PO TEMIIO-
panbHy Airo 3akony. B pimenni Koncruryniiinoro Cyny Ykpainu npo odiuiiiHe
TayMadeHHs crareit 58, 78, 79, 81 Koncrutyii Ykpainu Ta crareit 243-21, 243-
22, 243-25 1uBUILHOTO MPOLIECYaTBHOIO KOJCKCY YKpainu (y crpari moao He-
cymicHocTi nenyratcbkoro mangara) Ne 1-3m Big 13.05.1997 p. 3a3HaueHo Take:
«Crattsa 58 Koncrurymii Ykpaian 1996 poky 3akpiIutioe oiH 3 HaBaXIJIMBIIIAX
3araJlbHOBU3HAHUX MPUHIIMITIB CYYacHOTO IpaBa — 3aKOHH Ta iHII HOPMaTHBHO-
MIPaBOBi aKTH HE MAIOTh 3BOPOTHOI il B yaci. Lle o3Hauae, 1m0 BOHM MOMHAPIOIOTH
CBOIO JIif0 TUTBKM Ha Ti BITHOCHHH, SKi BUHUKIIHM MICIIT HAOYTTS 3aKOHAMH UH iH-
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Po3zoin 1

IIMMHA HOPMATHBHO-IIPAaBOBHMH aKTaMH YHHHOCT1. 3aKpinieHHs Ha36aHO20 NPUH-
Yuny Ha KOHCMUMYYIIHOMY PIBHI € 2apaHmiero cmabilbHOCMI CYCRiTbHUX 8IOHO-
CUH, Y MOMY YUCTI BIOHOCUH MIHC 0epHCaBOI0 i SPOMAOAHAMU, NOPOONCYIOUU )
2POMAOSH 6NEGHEHICIb Yy MOMY, Wo IXHE ICHYIOUe cmanoguuje He 6yoe nozipuie-
He NPUHAMMAM OLIb NI3HLO2O 3AKOHY YU THUO20 HOPMAMUBHO-PABOBO2O AKMA
[kypcuB Ham — O. b.]. [IpuHIMI HE3BOPOTHOCTI il B Yaci MOMIMPIOETHCS TAKOX
Ha Konctutymiro, sixka € OcHoBHUM 3akoHOoM aepkasu (IIpeamOymna Koncturymii
VYxpaian). BUHATOK 3 1IbOTO NPHHIMITY AOITYCKAETHCS JIMIIE Y BUITA/IKaX, KOJIU 3a-
KOHHM Ta IHIII HOPMAaTHBHO-TIPABOBI aKTH IOM’SIKIIYIOTh 00 CKacoBYIOTH BiAIIO-
BiJTAJTEHICTh 0co0OM (yacTuHa mepiua ctarti 58 Koncturymii Ykpainu)y». I3 giero
NIPUHIMITY HE3BOPOTHOCTI B Yaci Jil 3aKOHIB Ta IHIIMX HOPMAaTHBHO-TIPABOBUX
aKTIB TOB’SI3YETHCSI B LIbOMY PIIICHHI CTaH BIEBHEHOCTI Cy0’€KTIB CyCHUIBHUX
BIZTHOCHH LIOJI0 HEMOMICIUBOCHT NOZIPULEHHS IX NPABOBO2O CINAHOBUWYA, T IKUM
BapTO PO3YMITH 3BY)KCHHS HASIBHUX MPAB Ta MOKJIACHHS JI0IaTKOBUX 000B’S3KIB.
3BY>KCHHS 3MICTY Ta 00CSTry IpaB i CBOOOX € 1X OOMEKEHHIM. Y TpaJUIliiHOMY
PO3YMiHHI JisUTbHOCTI BU3HAYaIbHUMU TOHSTTS 3MICTY IpaB JIOJUHU € YMOBH 1
3ac00H, SIKI CTAHOBJIATH MOXJIMBOCTI JFOAWHM, HEOOXITHI IJIs 3aJ0BOJIEHHS ITO-
TpeO i1 icHyBaHHS Ta po3BUTKY. OOCAT IpaB JIIOJMHU — 11 X CYTHICHa BIIACTH-
BICTh, BUPA)KCHA KIJIBKICHUMH ITOKa3HHKAMU MOJJIMBOCTEH JIFOAWHH, IKi BimoOpa-
JKEHI BiJOBIIHUMHU PaBaMH, IO HE € OJHOPIAHMM i 3aranbHUM %,

TepMiH «CTabiNbHICTE», SIKMH BHKOPUCTOBYETHCS B JICIKHX 3aKOHOJABUMX
akTax YKpaiHu, MO>KE€ pO3YMITUCS B PI3HUX acleKTax i MEeBHOI0 MipOI0 € YMOB-
aum'?’. Y HalliuMpuioMy po3yMiHHI cTabilbHICTh 3aKOHOIABCTRA € XapPaKTEPUCTH-
KOIO, TIOKa3HUKOM HOTO cmamuxu. X04a B Cy9acHOMY CBiTi HE JIHIIE B KpaiHax
13 c1abKOor0 MEepEexXiTHOI0 eKOHOMIKOIO (OZHIEIO 3 TaKMX € YKpaiHa), a 1 B eKOHO-
MIYHO PO3BHMHEHHMX KpaiHax, 3aKOHOJABElb NMOBHHEH aJeKBaTHO pearyBaTH Ha
HarajbHi MOTPeOr CYCHIbCTBA 3 METOKO 3aXUCTY MyOJIIYHUX 1HTEpEeCiB (30KpeMa,
32 METOI0 MiHiIMi3allil HEraTUBHUX COIaIbHO-€KOHOMIYHHX HACIi/IKiB CBITOBHX
¢dinancoBUX Kpu3). ToMy MOXIIHUBICT i HEOOXITHICTh BHECEHHS 3MiH y 3aKOHO-
JIaBCTBO SIK TaKa CyMHIiBIB HE BHKIIMKA€E, X0Ua 3MIHU MOXYTb OYTH SIK €BOJIIOLIIH-
HI, TaK 1 paauKaibHi, €KCTPAOpIUHAPHI (HAPUKIIAL, OB A3aHI i3 BIHCEKOBUMH
JisiMK Ha cxofli Ykpainu Ta aHekciero Kpumy'?®). 3 ornany Ha ue B Haiimmpiio-

126 Pimenns Konetutyuiitoro cyay Ykpainu y cipasi 3a KOHCTUTYLiHHMM nojauHsaM 51 HapoaHoro femyTata Y kpai-
HHM 10710 BianmosinHocti Koucturynii Ykpainu (KOHCTHUTYLIHHOCTI) monoskeHs cTatTi 92, myHKTy 6 posainy X «Ilepexia-
Hi TONOXKEHHs» 3eMeNbHOro KojeKkcy YKpaiHM (CrpaBa Mpo TOCTiiiHe KOPHCTYBaHHS 3eMENbHHMH IiNSHKaMH) Bil
22 Bepecns 2005 poxy Ne 5-pri/2005.

127 HaykoBa TepMiHOOTis — 3arajioM pid yMOBHA. ¥ GillBIIOCTi BUMA/KIiB BAATICTH TOTO UM iHIIOTO TEPMiHa — TUTAH-
Hs cyTo (inonoriune. I'0OBHE — BU3HAYEHICTh MOHATTS, SKE TIO3HAYAETHCA BiANOBIMHUM TepMiHOM. BiacHe eTumonoris
ciioBa «ctabinbHicTsy [Bia nar. stabilis — crilikuii, noctiiinuii, ycranenuii Ha HEBHOMY PiBHI, TakHii, 10 HE 3MiHIOETHCSA]
3aJIHIIAE OPOCTip MUist BUOOPY Ti€l UM iHIIOI TPAKTOBKH LbOro TepMiHa. «CTiliKicTb» 3aKOHOJABCTBA (SIK €THMOJOTIYHO
CIIOpiTHEHMH CHHOHIM cTabibHOCTI) MOXe OyTH BHpaXkeHa TaKOX Yepe3 KaTeropiro roMeocTasy, To6TO 3JaTHOCTI CHCTe-
MU (TIPaBOBOi CHCTEMH) IPOTHCTOATH 30ypeHHsM 3 60Ky 30BHIIIHBOTO CEPENOBHILA 3aBASKH ABTOHOMHOCTI Ta BHYTpIllI-
HbOI OpraHi30BaHOCTI.

128 TTpuksanom MoxyTh OyTu 3akon Ykpainu «[Ipo MopaTopiii Ha cTSTHEHHS MaiiHa rpoMajisH YKpaiHu, HaJaHOTO K
3a0e3neyeHHs KPeUTIB B 1HO3eMHii BamoTi», 3akoH Ykpainu «IIpo 3abe3nedenHs npas i cB0O0 rpoMaisiH Ta IPaBOBUIL
PEKUM Ha THMYACOBO OKYIOBaHiil TepuTopii YKpaiHu».
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My CEHCi MOYKHa TOBOPHTH, III0 CTAOUIBHICTD (CTIMKICTh) 3aKOHOJABCTBA BHSBIIS-
€ThCSI HE B MOTO CTATHII, 8 B TOCIIJOBHOCTI 1 HACTYITHOCTI (CIaIKOBOCTI) HOT0
PO3BUTKY Ta 3arajbHOI CIIPSIMOBAHOCTI, HE3MIHHOCTI 3arajbHUAX MPUHITHIIIB 1 IIi-
neit perymoBaHHs. 1Ipy mboMy [UIS OKpeMEX Trairy3eil 3aKOHOJaBCTBa CTaOLIb-
HICTH SIK Taka HE BUCTYINA€ KBaJi(iKyIOYOIO O3HAKOIO, XO4a JIETAIIbHO HAaBiTh
MoOyKe OyTH TiTHECEHa B paHT NMPHUHIMITY (OCHOBHOI 3aCa/in).

IlepexyMOBOI0O CTIMKOCTI JOTOBIPHHUX BITHOCHH Ta 3aXHIICHOCTI MaHHOBHX
IpaB Ta iHTEpeciB iX y4acHUKIB € He Juiie cTabiapHICTH 3aKkoHY. Lle Takox 3a-
JISKUTH K BiJl CAaMUX KOHTPAreHTIB, TaK i Bi Miif BHKOHABUOI Ta CyIOBOI BIaJIH,
SIKi, 3MIACHIOIOYM BIIMTOBITHUN PETyNATUBHHUNA BIUIMB Ha JOTOBIPHI BiJHOCHHH,
MMOBHMHHI JISITH Ha MiICTaBi, B MEXaxX MOBHOBAKEHB Ta y CITOCIO, 110 mepeadadeHi
Koncrurymieto Ta 3akoHamu Ykpaian (4. 2 ct. 19 Koncturymii Ykpaian).

VY 1poMy JOCTiDKeHH] yBara OyJe 30cepe/kKeHa Ha TOMY, SIK BUCHOBKH Bep-
xoBHOro Cyay 1110J10 3aCTOCYBaHHSI HOPM ITIpaBa BIUIMBAIOTh Ha JIOTOBIpHi BiJIHO-
CHUHHU YYaCHHKIB IIUBUILHOTO 00OPOTY Ta CTaH iX MpaBOBOI BU3HAYEHOCTI.

Jorosip sik 3000B’A3aHHS € TMHAMIYHUM IIPABOBUM SBUIIEM, IO MMPOXOAHUTH
Ppi3HI eTamy iCHYBaHHS (BiJ BHHUKHEHHS 0 MPHUIMHEHHS), 2 TOMY 32 BU3HAYCH-
HSIM HE MOXKe OyTH «3acTHIIIO» (OpPMOI0. 3a JOTOMOTrOI0 JIOTOBOPY CTOPOHU
peati3yIoTh BJIACHI IHTEPECH 1 JOCITAIOTh 3HAYYIIUX JIJIs HUX IICH, SKi MAlOTh
JIETITUMHHNA XapakTep, TOOTO He cymepedaTh 3arajJbHUM IIIIM IIPaBOBOTO PEry-
JIIOBaHHS, 3a JIOIIOMOT0I0 HE3a0OPOHEHHMX 3aKOHOM 3aco0iB, 30KpeMa i IUITXOM
BHECEHHSI 32 B3a€EMHOIO 3r0JI0F0 3MiH JI0 YKJIaJICHOTO J0TOBODY.

3 mo3wIiii CUCTEMHOTr0 MiIXOMy JOTOBIP SIBISIE COOOI0 CUCTEMY MIKpPODIBHS,
sIKa Ma€ CBOI eJIEMEeHTH (Cy0’ €KTH, 00’ €KT, 3MICT) 1 IIOBHHHA IIPOTHCTOATH 30ypeH-
HSIM 30BHIITHBOTO cepeoBuina. ColiaTbHO-eKOHOMIYHI 3MiHH, 3MiHH B 3aKOHOIaB-
CTBI, KOJIMBaHHSI €KOHOMIYHOI KOH IOHKTYpH, (hiHAHCOBI KpH3H, BIICHKOBI KOH(]-
JIIKTH, CTHXIiHI JIuXa, HEPaBOMIpHI il IHIIMX 0Ci0, HCHAJIC)KHE BUKOHAHHS J10-
TOBOpPY CAMHUMH CTOPOHAMH — IIi Ta 0araTo iHIMNX YMHHUKIB 34aTHI BIUIMBATH Ha
JIOTOBOPH, 1HOJI pyiHYI0uH iX. TOMy MOKHa TOBOPHUTH PO TiaJICKTHYHY €IHICTH
CTaOUIBHOCTI (B CEHCI «CBSTOCTI» YMOB JIOTOBOPY JUIsl HOTO CTOPiH) Ta PYXJIMBO-
CTi JIOTOBIPHUX BiZTHOCHH, SIKa Mae€ 3a0e3MeuyBaTUCS 3a IONOMOIOI0 IIPAaBOBHX
3aco0iB 3 TM, 00 KOXHA 13 CTOPIH peai3yBaia CBOi IIpaBa Ta 3aKOHHI iHTepe-
CH B yMOBAaX IUIMHHOCTI 30BHIIIHIX 00CTaBHH.

Hopmu noroBipHOro mpaBa yKopiHEHi, SIK BiloMO, B IPHHLMII «pacta sunt
servanday, SKU{ JABHO CTaB YaCTHHOIO CBITOBOI NMPAaBOBOI KYJIBTYPH 1 KUl MO-
ke OyTH B CydacHHX YMOBaX BH3HAYEHHH TaK: HAJEXKHO YKIAaJCHHH IOTOBIp €
000B’SI3KOBUM JUISI CTOPiH, BiH MOKe OyTH 3MIHEHHUH BiATIOBIHO 10 HOTO YMOB
a00 3a 3rozoto cTopiH abo B iHIINKI crocid, nependayeHui 3aKOHOM 200 1HIIMMHU
HOpPMaMH, TIPO 3aCTOCYBaHHS SKHUX JOMOBHIIHCS CTOPOHH (3BUYAsSMH JIJIOBOTO
oboporty, lex mercatoria)'?°.

129 B ocHoBy wi€i Te3u nokianeHo ct. 1.3 «O60B’s3k0BicTh gorosopis» [pununis YHIJIPYA (Ipusuumnis Mixaapos-
HHUX KOMEpLIHHUX JOroBOpIB), ki, Ha TyMKy AnminictpatusHoi Pagu YHIJIPY A, € 36anancoBaHuM 3BOZOM HOPM, IIPH-
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Po3zoin 1

Bumora npaBoBoi BU3HAYEHOCTI Mae OyTH JOTPHMaHa, HacaMIiepell, Ha JBOX
CTaJisIX TPaBOBOTO PEryJIIOBAaHHS JOTOBIpHHUX BimHOCHH: 1) crazii hopmyBaHHs
Ta NPUHHATTS BIANOBIJHUX NPaBOBUX HOPM; 2) cTajii MpaBo3acTOCYBaHHS, [E,
30KpeMa, IIOBHHHA iCHYBaTH MIPAKTHKA OTHAKOBOT'O 3aCTOCYBAHHS 3aKOHY.

Jlnst mined mporo MOCHIKEHHS MOTPiOHO 3pOOWTH KiNbKA 3arallbHUX 3ayBa-
KEHb I0JI0 3a3HAYCHUX CTaJii MPaBOBOrO PETrYJIOBaHHS BiIHOCHH LUBLIEHOTO
000pOTYy 1 3yMUHUTHUCS, HACAMIIEpE]], HA TUTaHHI TOBHOTH MIPABOBOTIO PETYIIIOBAH-
Hi. Bizomo, 1m0 BBeneHI B CHCTEMY 3aKOHOIaBCTBA HOPMH B 3aTrabHOMY BUTILSII
CNpAMOGYIOMb TIOBEIIHKY YYAaCHHKIB CYCHUIBHUX BiJHOCHH ITEBHHM YHMHOM (Ha-
camIiepes [1e CTOCY€EThCSI HOpM, 10 BU3HAYAIOTH I11Ii, 3aBAaHHs, MPUHINIH 11pa-
BOBOT'O PEryJIFOBaHHS Ti€l UM iHIIOI chepr CycHiIbHUX BiJIHOCHH), CAME TaK BUKO-
HYI0UH iHQOpMaLiifHy (QYHKIi0, KON PEryJISITHBHI BIIACTUBOCTI IIpaBa JI0 MOSIBI
NEBHUX IOPUINYHHX (aKTiB He BHABJICHI. BCTaHOBIICHHS MPaBOBHX HOpM, O3
CYMHIBY, HE € CaMOLIJUTIO: 3aKOHOTBOpYA JISUIbHICTD 3aBXAM Oyia JisUTbHICTIO
CIPSIMOBAHOIO Ha JAOCSATHEHHS MEBHOI METH (B OLITBIIOCTI BHUIAAKIB LI METa BU-
KJIAIa€THCS B IpeaMOyITi 3aKOHOJaBYOTO aKTa), a IIUIBHICTD (IeTasi3amis) HopMa-
THUBHO-TIPABOBOIO PETyJIFOBaHHS HE € 0e33aCTepPeKHOI0 IepeayMOBOKO ii HocsT-
HenHs. Lle crocyeTbest, 30KkpeMa, MiAMPUEMHUIIBKAX BIIHOCHH, SIKI MAlOTh TUHA-
MIYHUI XapakTep, 4epe3 MO0 CYLiJIbHOMY HOPMaTHBHOMY PETyJIOBaHHIO HE Iif-
JTAFOTHCS, OCKLUTBKH 3aKOHOAABEIh HE MOXKe Tepea0aunTH 3a31aJIeTiIb YCiX acIek-
TiB IPaKTUKH 3aCTOCYBAHHs MEBHOI HOPMU™,

[TparHeHHsT CTBOPUTH 3aKpUTY CHCTEMY, sika O poOuia nepeadadyyBaHUMU Pi-
LIEHHs] y KOHKPETHHUX CIIpaBaX, BUMarae iCHyBaHHS ITOBHOTO, HECYIEPEWINBOIO
Ta CaMOJIOCTATHBOTO 3aKOHY. B TpamumiiiHoMy IOpUANIHOMY MTO3UTUBI3Mi OCHOB-
HUM 3aBJaHHSM IOPHCIPY/CHIIT CTaE MAaKCHMAIEHO TOYHE TIyMadeHHs MpaBull,
3aKpiIJICHNX y HOPMAaTUBHHUX aKTaX, a MPaBO3acTOCYBaHHS 3BOJMUTHLCS JIO TOTO,
0 Cy[I NUIAXOM ACAYKIIIi JUIIIC BUBOAUTH 1HAWBILyaabHI MPHUIKMCH 13 3arajlbHUAX
HOpM. TakuM 9IMHOM TI030aBIAE€THCS MIATPYHTS caMa ifiest Ipo Te, IO 3MICT mpa-
Ba MOXX€ BH3HAUYATUCS SKAMOCH IHIIHM CII0COOOM, aHIXK JepKaBHOK BOJICIO, IO
MOXOAUTH BiJl CIELIaIbHOTO OpraHy, a COLIAJIBHUH KOHTEKCT YCYBA€ThCS SIK 3
HPAKTUKH, TaK i 3 IOPUAMIHO] JOKTPUHU L,

TpamuuiiHui FOPUIMYHUIT TO3UTHBI3M (POPMYITIOE CBOTO POJY 3allMT Ha CTBO-
PEHHS 3aMKHEHOT Ta aKCiOMaTH4YHOI IPAaBOBOI CHCTEMH, ayie 3a0e3eUeHHS MOB-
HOT'0, HECYNIEPEWIMBOI0 Ta CAMOJOCTaTHHOTO 3aKOHOAABYOI0 PETYJIIOBAHHS BCIX
MOXITUBHX BIHOCHH (DaKTHYHO HEMOXIIMBE, SIK TaKe, 10 HECYMICHE i3 PUHKO-
BUM THUIIOM T'OCIIOJIAPIOBaHHS 3 HOro MHOKMHHICTIO aBTOHOMHHUX LIEHTPIB PHH-

3HAYCHHX I BUKOPHCTAHHS B YChOMY CBIiTi HE3aJ€KHO BiJ| MPABOBHX TPAIHIH, a TAKOX €KOHOMIYHMX i MOJITHYHUX
YMOB OKPEMHX KpaiH, Jie BOHU OyZyTb 3aCTOCOBYBATHCS. [Ipunyunst MescOyHapoOHbiX KOMMEpUecKux 002060pos. Mock-
Ba: MesxxayHap. otHoteHuns, 2003. C. XVIII.

130y Taknx BHIAIKaX, K 3a3HAYACTHCA B JiTepaTypi, ONTHMAILHUM BapiaHTOM MOKE GyTH PeryIlioBaHHS NEBHUX Cy-
CIUIPHUX BIJHOCHH 3a JOHNOMOTOI0 OLIHOYHHX IIOHSATH — HOPM-TIPUHIIMIIB, HOPM-BH3HAa4YeHb Touo. CennBaHOB A. A.,
Crpmkax A. A. Borpochl Teopin KOHCTHTYIHOHHOTO PABOCYMs B YKpaHHe: aKTyallbHbIe BOIIPOCHI COBPEMEHHOTO pas-
BHUTHS KOHCTUTYLIMOHHOTO npaBocyaust. Kuis: Jloroc, 2010. C. 211.

131 [TpaBonpumeHenue: Teopus 1 npakthka / ots. peit. FO. A. Tuxomnpos. Mocksa: ®opmyia npasa, 2008. C. 39.
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HATTS PIllICHh Ta MEXaHI3MOM JOTOBIPHOI caMOpeTyJIALii BiTHOCHH. A 3aKpiruie-
Ha B TPOIECyaIbHOMY 3aKOHi 3a00pOHA BiIMOBH y PO3TJIAMAI CHPaBU 3 MOTHBIB
BiJICYTHOCTi, HEIOBHOTH, HEYITKOCTI, CYIIEPEWINBOCTI 3aKOHOAABCTBA, IO Pery-
moe cripHi BigaocuHH (4. 10 cr. 10 LBiIpHOTO MpomecyarsHOro KoJaekey YKpai-
uu, gani — LIIK) nacnpasdi necymicha i3 KOHIETIIEI0 HOPMATHBHO-TIPABOBOTO
aKTa SIK €MHOTO JDKepena mpasa. HapermTi, caM 3aKOHOaBellb, BCTAHOBIIIOIOYHN
MpaBHJIa PO aHAJIOTIIO 3aKOHY Ta aHAJIOTIIO TIpaBa, Halla€ MOXIIUBICTh MOAOJIAH-
HSl HEBU3HAYEHOCT] y TIPAaBOBOMY pETyJIIOBaHHI, TOOTO JOITyCKa€e CUTYyalilo Ipa-
BOBOT «CITKH»*2,

JoroBipHe 3000B’s13aHHS, SIKE BUHUKAE Ha ITiICTaBl MEBHUX IOPUINYHHX (ak-
TiB 200 IOPUANYHUX CKJIAJiB 1 B MeKax SKOTO OpPraHi3yeThCs Ta 31iHCHIOETHCS
Triepexij MaifHa Biji ofiHieT 0coOu [0 1HIIOT, € eJIEMEHTOM CKJIaHOI CHCTEMH IIPaBo-
BiJTHOCHH, SIKI OXOIUTIOIOTHCS MOHSTTSAM IUBLIBHOTO (TOCIOAaPCHKOr0) 000poTy.
B cBoto 4epry, KoxHe J0roBipHe 3000B’s13aHHS HE € «3aCTUTIIOI» KOHCTPYKIIIEIO
Ta posropraeThes B yaci*>, B ineanbHiii Moieni 6y/1b-KOro J0roBipHOro 30008’ s
3aHHsI SIK PABOBIIHOIICHHSI, CIIPSIMOBAHOTO Ha JIOCSATHEHHSI CTOPOHAMHU He 3200-
POHEHOT PaBOM METH, HOro AuHamika3, pyx — Bil MOMEHTY BHHHKHEHHS 1 JI0
NPUNUHEHHS BUKOHAHHAM, IPOBEICHUM HaJIeXKHO, — 3aJISKUTh, HacaMIlepe, Bil
ABTOHOMHHX, HE3aJIeXKHO BiJl 30BHIIIHBOTO BIUIMBY JIii iforo cTopiH (iX oxHOCTO-
POHHBOTO 200 Y3TOKEHOTO BOJICBUSBICHHS). 3arajoM y cdepi TOTOBIpHUX Bij-
HOCHH 3aIliKaBJICHICTh CY0 €KTIB y peamizamii HaIeXHHUX M Cy0’€KTHBHUX IIpaB
HaHOLIBII MIMPOKO BUSABISIETHCS CaMe 3a MeXaMu 3a00poH Ta oOMexeHb. [Ipo-
[IeC BUKOHAHHS TOTOBIPHOTO 3000B’sI3aHHS K CYKYITHICTh IIPAaBOMIPHHX il CTO-
piH € pakTHUHNM 31ifiCHEHHSIM iX cy0’€KTHBHHX NpaB Ta 000B’s3KiB. 3a3HaueHa
CTafis XapaKTePHU3yIThCS THM, IO MPOrpaMy NOBEIIHKH, 3aKJIaJICHI B IOpUANY-
HUX HOpMax Ta OIIOCEPEIKOBaHI BOJICI0 KOHKPETHUX Cy0’€KTIB y BUIIIAI cy0’ k-
THUBHHX IIpaB Ta 000B’A3KiB, BTUIIOIOTECS Y (PAKTHUHIHM MOBENIHII YYaCHHUKIB CY-
CHUTFHUX BIJJTHOCHH, CTAlOTh peanbHicTI0. el n1Bo- abo GaraTocTopoHHIl mporiec
Moxe OyTH ONMCaHHUH 3a aHAJIOTI€lO0 13 TaKMMHU (popMamu pealtizanii pasa: JOTpH-
MaHHSI HOpPM IpaBa (YTpUMaHH BiJl BAMHEHHS Aii, 110 3a00pOHEHI 3aKOHOM 200
JIOTOBOPOM), BUKOHAHHS BU3HAYEHUX 3aKOHOM 00OB’SI3KiB, BUKOPUCTaHHS HOPM
mpaBa cy0’eKTaMU Ha CBiil po3cys (BUMHEHHsS J03BOJICHUX a00 HE3a0OpOHCHUX
MIPaBOM aKTHBHUX JIiil).

VY Bunankax, Kojiu Jii cy0’€KTIB MPaBOBITHOCHH BiXWISFOTBCS BiJl IX HOpMa-
TUBHOI Ta / a00 TepBiCHOI JOTOBIpHOI MOJIeNl (32 YMOB HEHAJIE)KHOTO BUKOHAHHI
3000B’s13aHHs, 3MIHH 3aKOHOJABCTBA Ta B IHIIMX BHUIIJKaX), pIBHOBAra Mooice
OyTH BiZHOBJICHA CYJOM Y pa3i 3BEpHEHHsI 10 HbOTO 3aiHTEPECOBAHOI CTOPOHH,

132 TIpaBoBa «ciTkay, sk i Oy/b-sKa iHIIA, Mae MOPOXKHI JIAHKH, i HE CKOBYE 0CO0Y 110 PyKax Ta HOTax; MpaBo He JIHIIe
He nepexdavae ycix il Ta ctaHiB Jofei, ate it He nparue 10 nporo / Wnsnn U. A. Cobpanne counnenuii: Ounocodus
Kak JlyXOBHOE JIelIaHue / cocT., BCT. cT. ¥ kKomeHT. FO. T. JIucuupst Mocksa: U3z-so IICTI'Y, 2013. C. 485.

133 Y KOKHOMY JIOTOBIpHOMY 3000B’SI3aHHI iCHYIOTh YHCJICHHI JIAHIIIOKKU «IPABO—000B’S30K», 13 «TOTAIIEHHIM)
OCTaHHBOTO 3 AKUX 306OB,ﬂ3aHHH € BUKOHAHHUM HaJIC)KHUM YHHOM i NPUITUHAETHCS.

13 JTunamixa 30608’ 13aHHsS MOBOIO 3arajlbHOi Teopii MpaBa Moke GyTH BU3HAUEHA AK CTajlis peaslizallii HOPM MpaBa,
a TAKOXK Cy0’€KTHBHHX IPaB Ta 000B’A3KIB.
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Po3zoin 1

IpaBa Ta IHTepecH K01 IMOPYIIEHO. [3 epeHeceHHAM IOPHIANIHOTO KOH(IIIKTY B
IUTOIIKMHY CyIOBOTO PETYJIIOBAaHHA 3a iHIIIaTHBOIO OJHi€ET i3 cTopiH (abo y mepen-
OaueHNX 3aKOHOM BHITaJKaX — 32 IHIMIATHBOIO AEP)KaBHUX UM IHIINX OPTaHiB,
MPOKYpOpa) PO3IMOYHHAETHCS (PaKyIFTATUBHA IO CYTi CTalisl IPABOBOTO PETYIIIO-
BaHHS — MPABO3aCTOCYBaHHSA (200 CTallisl 3aCTOCYBaHHS 3aXO/iB JIEPKABHOTO TIPHU-
Mmycy). OcobmmBoro ((akyapTaTHBHOIO) (POPMOIO peartizallii HopM mpaBa € X 3a-
CcMocygants, siIke akyMyJoe B co0i pUCH AOTPUMAaHHS, BUKOHAHHS Ta BUKOPH-
cranHs. [lonpy YUCICHHICTh JOKTPUHAIBHUX BU3HAYCHB TIOHATTS «3aCTOCYBAaHHS
npaBa», OCHOBHHMH PHCaMH 3aCTOCYBaHHS HOPM IIpaBa BHU3HAIOThCS BIIATHUIL
BHUKOHABYO-PO3NOPIIUNIT XapakTep AisUTBHOCTI YIOBHOB)KEHHX OPraHiB Jepxka-
BH, sIKa 3/IHCHIOETHCS Y MOPSIIKY Ta CIOCiO, BU3HAYEHI 3aKOHOM (IIpollecyab-
HUX (opMax Ta Mpolenypax), Ta MoJsrac y BHHECEHHI IPaBo3acTOCOBUOTO aKTa,
10 MICTHTh iH/IWBiAyaJbHO-KOHKPETHI NPABOBI MPUIIHMCH, aJJpECOBaHi KOHKPET-
HUM ocobam™®®. Sk BioMO, CTajlis 3aCTOCYBaHHS MOKE HE TUTBKH CyHNpOBOIKY-
BaTH JIOTOBIPHI BIIHOCHHU B 1X JUHaMilli, 800 BUHUKATH BHACIIIOK MOPYILIEHHS
JIOTOBOPY OJHIEIO 13 CTOPIH (PO3MJISA CyIOM CIIOPiB, OB’ SI3aHKUX 13 BUKOHAHHSIM
JIOTOBOPIB), aJie i mepeayBaTH BUHUKHEHHIO JJOTOBIPHUX MPABOBIHOCHH (HampH-
KJIaf, SIK CIIOHYKaHHS 10 YKJIaJeHHS JOTOBOPY Yy IepeadadeHnx 3aKOHOM BHIIaJl-
kax). Y OyIp-sKOMy pa3i CYTHICTb CyIOBOTO IIPaBO3aCTOCYBAaHHS 3aJIMIIAETHCS
HE3MIHHOIO — CYA 3[IACHIOE BIAHYy 1HANBITyaIbHO-TIPABOBY HisUTBHICTH BiX iMe-
Hi Aep>kaBH. 3arajioM e e(eKTHBHICTh I0PUINYHOI CUCTEMH 3aJISKUTh Bix 11 cy-
MICHOCTI i3 (haKTaMH COLaNbHOI AiMCHOCTI, SKMMU BOHA MOBUHHA yIpaBaaTu'®,
1110 HOBHOKO MipOIO CTOCYETBCS i CYI0BOTO PEry/IOBaHHA™ CyCIiIbHUX BiHOCHH.

Bognodac cynose (To0TO deporcagre) BTpyUaHHS Y TOTOBipHE 3000B’ sI3aHHS,
sIKe BiIOyBa€ThCS Y BU3HAUCHIN TIPOIIeCyanbHIN GOpMi, Modwce He Oymuy HaHOUIhII
e(heKTUBHIM CITOCOOOM YCYHEHHSI MPABOBOTO KOH(MIIKTY MiXK HOTO CTOPOHAMH,
HACIIIZKOM SIKOTO € BiJHOBJICHHS NpaBa, K€ MOpYyLIeHe, OCIIOPIOBAaHE Y HE BHU-
3HaeThCA 8, Cy10Be peryIIFoBaHHs JOTOBIPHHX BiIHOCHH MOYE TaK BILIMHYTH Ha

135 Tus., 30kpema: Manumes b. B., Mockamok O. B. 3actocyBanHs HOpM mpaBa (Teopis i mpakTuka)/ 3a 3ar. pe.
b. B. MaymmeBa. Kuis: Pegepar, 2010. C. 10-12.

136 Bepskens JK.- JI. O6mas Teopus npasa / mox obut. pea. B. Y. Jlanunenko; nep. ¢ ¢pp. Mocksa: M3atensckuit jom
NOTA BENE, 2000. C. 283.

137 «OxpaHsist IpaBoNOPSIOK, CyJL CTRHOBUTCS PETYJIATOPOM JKM3HH, TOCPEIHMKOM MESK/TY NPABOM H KM3HBIO» / Bachkos-
ckuii E. B. Cucrema rpaxaaHckoro npouecca. Mzopannsie pabomsi noiwsckozo nepuooa. Mocksa, Cratyt, 2016. C. 29.

138 MopabHICTh BUCIIOBIEHOTO CY/DKEHHS («MOXKe He GYTH») IDYHTYETBCS Ha TOMY, 1O €(DEKTHBHHUIA Cy/I0BUH 3aXHCT
paBa, sKe MOopyIIeHe, OCIOPIOBAHE UM HE BU3HAETBCA, TOOTO HOTO BiTHOBICHHS, € MOXJIMBHM, aJie I MOKIMBICTb pea-
J3y€ThCs JIHIIE 32 IEBHUX yMOB. EmicTeMiuHa jorika (JIorika 3HaHHS Ta JIOTiKa BipH) K BUJ MOJAIBHOI JOTIiKH HPOIO-
Hy€, Ha Hall TIOTJIA, HallKpalnii iHCTpyMeHTapili JUIs BUABJICHHS CYTHOCTI HAyKOBOTO ITi3HAHHS NpPaBoBOi HificHOCTI Ta
CYZOBOTO TPAaBO3aCTOCYBAHHs SK BHIY IOPUIMYHOI NMPAKTHKU, TOOTO TaM, A€ JOCHIIHUK ONepye BHCIOBIIOBAHHAMH 3
emicTEeMIYHUMH MOZANBHOCTAMH («BBAXKAIO», «IyMAiO», «BiIOMOY», «JIOBEACHO», «IiATBEPIDKYETHCS», «IIEPEKOHAHMID
TOmO). 30KpeMa, IIPaKTHYHE 3aCTOCYBAHHs JIOTiKA BipH 3HAXOAHUTH MPHU OLIHIII CYJIOM J0Ka3iB y CIIPaBi: CyI OLIHIOE JO-
Ka3H 3a CBOIM BHYTPIIIHIM NMEPEKOHAHHSIM, IO TPYHTYEThCS Ha BCEGIYHOMY, IOBHOMY Ta 00’ €KTUBHOMY PO3IJIAJ B CYJI0-
BOMY MpOLECi BCiX 0OCTaBMH CIIPaBU B iX CYKYIHOCTi, KEpPYIOUHCh 3aKOHOM; JKOJHI JOKa3H He MAlOTh JUIS TOCIOJap-
CBKOTO CyJLy 3a3/{aJieri/lb BCTAHOBJICHOI CHIIM; MOTHBYBAJIbHA YACTHHA BiJIOBIJHUX MPOLECYAIbHUX HOKYMEHTIB € 30BHillI-
HiM BHPa)KEHHSIM BHYTPIIIHBOTO MEPEKOHAHHS 0CAJ0BOI 0COOH B iCHyBaHHi a00 He iCHYBaHHi THX YU iHIIMX 0OCTaBUH
CIIPaBH, y CIYIIHOCTI PIillIHHs, IO MPUHMAETHCS, TOOTO JEMOHCTpYe mepedir MipKyBaHHS cy0’ekTa i cTaH iforo Bipu.
Bemyn 0o cyuacnoi opuduunoi noziku | 3a pex. M. 1. Tlanosa ta B. . Turosa. Xapkis: Kcumon, 2001. C. 100.
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JIOTOBipHE 3000B’sI3aHHSI, 1II0 BOHO ab0 Oyze 3HA4YHO BIJPI3HATHCS Bill IIEPBiCHOT
MoJieni (TIpy BHECEHHI CYJJOBUM pIllIEHHSIM 3MiH 10 J0rOBOpY), abo Oyzae mpumu-
HeHUM (IIPU PO3iIpBaHHI JOTOBOPY Ha MiJICTaBi CYIOBOTO PIllICHHS), BU3HAHHS
CyIIOM TOCHOIAPCHKUX YTOJ HEOICHHIMH MOKE BITHOBUTH (hOpManbHy 3aKOH-
HICTh y TIANPUEMHHUIBKUX BiTHOCHHAX, aje BOJHOYAC (GaKTHYHO 3PYyHHYE Ty YN
iHITY TaHKY 000pOTY.

3HaYHOIO MIpOIO MTi€BICTh (€EKTHBHICTB) MMPABO3aCTOCYBAHHS 3aJICKUTH BiJl
JOCTATHOCTI Ta SICHOCTI MPABOBOr'O PETyJIIOBaHHs, TOOTO TOTO, K Ha MepIiil cTa-
Jii IPaBOBOTO peryioBaHHs (HOpMyBaHHS Ta MPUIHATTS IPABOBUX HOPM) TOTPH-
MaHO BHMOTY IIPaBOBOi BIIEBHEHOCTI. 3ayBa)kKNMO, 110 32 HOPMAJILHOTO PO3BUTKY
JIOTOBIpPHOTO 3000B’3aHHS, SKIIO CTOPOHM OJHAKOBO PO3YMIIOTH CBOI IpaBa Ta
000B’SI3KM, BU3HAUCHI 3aKOHOJIABUO, IPOOJEeMa SIKOCTI HOPMaTHBHO-TIPABOBOTO
peryitoBaHHs (TIOBHOTH, BIJICYTHOCTI KOJNIi3iil TOIIO) 3a3BU4ail ccOe HE BUSBIIS-
tuMe. HeltockoHanicTh HOPMAaTUBHO-IIPABOBOTO PETYJIIOBAHHS Ta MOPO/KYyBaHa
HEI0 HESICHICTb, (PaKTHYHO, MOXKE «HEUTpalli3yBaTUCS» TOOPOCOBICHICTIO CTOPiH
Ta COJIIZIAPHICTIO 1X 1HTEPECIB MI0JI0 HAJIEKHOTO BUKOHAHHS 3000B’13aHHsI, 0C00-
JIMBO TOJi, KOJM KOHKPETHE JIOTOBIpHE 3000B’s3aHHs HE MiJaNagae ImiJ TOH 4u
IHIIWI crenialbHUKA TPaBOBUH PEXHUM 1 3MICT HOTO BH3HAYAETHCS 3A€0UIBIIOTO
BUIBHHM BOJICBHSBIICHHSIM CTOPiH. BogHowac, aHasi3 Cy1OBOI MMPAKTHKH A€ TIiJI-
CTaBH FOBOPUTH IIPO iICHYBaHHS MapaJioKCy: i3 30UIbIIECHHSIM NOBHOTH PETYIIOBaH-
Hs 3pocTae Horo KomiziiiHicTh Ta cynepewinBicth. «linpHicTEY (criemiasnizamis
Ta KOHKPETH3allisl) HOpPMAaTHBHO-IIPAaBOBOTO PETYJIIOBAHHS, OCOOINBO iMIIepaTHB-
HOTO, MO’K€ TTiABUIIYBaTH HMOBIPHICTh HEOTHAKOBOTO 3aCTOCYBAaHHS CyIOM HOPM
mpaBa B MOMIOHMUX IPaBOBITHOCHHAX, TA 1 3araJoM HETPaBWIBHOTO 3aCTOCYBaH-
HS HOPM [I0 CHIPHUX MIPAaBOBITHOCHH B CUTYAIlil BHOOPY MiX KiJbKOMa HOpMaMH,
X04a 1po0biieMa HeOTHAKOBOTO 3aCTOCYBaHHS HOPM MaTepialbHOro MpaBa He 3aBXK-
JIM TIOB’si3aHa 3 SIKICTIO HOPMAaTHBHO-IIPABOBOTO Marepiaiy (HOro HETOYHICTIO,
JBO3HAYHICTIO, HE3PO3YMUTICTIO, KONIi31iHICTIO).

3Bakaroud Ha BUKJIAJICHE BUINE, OCOONMBHUIl IHTEpEC CTAHOBHTH BHSBICHHS
IIPaBOBOTO PEXUMY BHUCHOBKIB BepxoBHoro Cy/y 11010 3aCTOCYBaHHS HOPM TpaBa.

Bimnosigao 10 4. 5 cr. 13 3akony «IIpo cymoycTpiii i craTyc CymiB» BUCHOB-
KM III0JI0 3aCTOCYBaHHs HOPM IpaBa, BUKJIaeH] y mocraHoBax Bepxosnoro Cyny,
€ 000B’SI3KOBUMH JIJIsI BCIX Cy0’€KTIB BJIQJIHUX ITOBHOBa)XKEHb, SIKi 3aCTOCOBYIOTH Y
CBOIl IsUTHHOCTI HOPMATHBHO-TIPABOBHUH aKT, IO MICTUTH BiIIOBIIHY HOPMY IIpaBa.

Bognouac, 3rimHo 3 4. 6 ¢T. 13 1poro 3akoHy, BACHOBKH MO0 3aCTOCYBaHHS
HOPM TpaBa, BUKJIAACHI y mocTaHoBax BepxosHoro Cyny, paxosyromucs iHuumu
¢cyoamu TIpYW 3aCTOCYBaHHI Takux HopM mpaBa. Omxke, 3akoH «IIpo cymoycTpiii i
CTaTyC CyAJiB» HE MICTUTb IMIIEpaTUBHOI HOPMH LIOJI0 00OB’SI3KOBOCTI BpaxyBaH-
Hsl BUKJIQJICHUX Y 1ocTaHoBax BepxoBHoro Cyay BUCHOBKIB HEBU3HAYEHUM KOJIOM
cy0’€KTIB TOCMIOIAPCHKHUX JOTOBIPHUX BIHOCHH O€3BIJHOCHO TOTO, YH CTOCYBa-
JIOCS BIATIOBITHE CYIOBE PillICHH 1X Cy0’ €KTHBHHX MPaB Ta 3aKOHHUX 1HTEPECIB.
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Po3zoin 1

Yactuna 6 cr. 32 3akony «IIpo cynoyctpiii i craTyc CyAiB» MICTUTD BiJCHIIb-
HY HOpMY Tipo Te, 1o BC 3a0e3neuye ojHaKOBE 3aCTOCYBaHHS HOPM IIpaBa CyiaMu
Pi3HMX crienianizamiil y mopsiky Ta crnocio, BU3Ha4eHi MporecyaitbHIM 3aKOHOM.

Binmosimao 1o 1. 4 ct. 263 HIIK mpu BuOOPi i 3acTOCyBaHHI HOPMH IIpaBa 10
CHIpHMX TPaBOBITHOCHH CY/l BpaXOBY€ BUCHOBKH III0JI0 3aCTOCYBAHHS BiJIIOBi/I-
HUX HOPM IIpaBa, BHKIAJeHI B moctaHoBax BepxoBHoro Cyxmy. Sk came Takuit
BHCHOBOK BPaXOBYETHCS 1 UM Ma€ BiH HOPMATHBHE 3HAUYEHHS, TOOTO € 0€3yMOBHO
000B’SI3KOBHM, TIPOLIECYAJIbHUH 3aKOH HE BH3HAuae. Tak camo MpolecyalbHUN
3aKOH HE BU3HAYAE TIOHSITTS «IIO/AIOHICTH MPAaBOBITHOCHHY.

[{uBiMBHI IPaBOBITHOCHUHHM CKJIaJalOTHCS 3 €IEMEHTIB, 0€3 SKUX BOHH HE MO-
JKYTh ICHYBaTHu: a) HUBUIBHI IpaBa 1 000B’SI3KH, SIKi CTAHOBIIATH 3MICT MPABOBIJ-
HOcHH; 0) cy0’ekTH, TOOTO OCOOM, SIKi BHCTYIAIOTH SK HOCIT MUBUTHHUX TIPaB i
000B’s13KiB; B) 00°€KT — Te, Ha II0 CIPSMOBaHI UBUIRHI TIpaBa i 000B’SI3KK HOTO
cy6’exrip?®,

Pyx npaBoBitHOCHH Mae CBOi IPUYMHH 1 BiOYBa€ThCS B IEBHUX YMOBaX, LIEHT-
paJIbHUMU Cepe sIKHX € 30BHIIIHI 00CTaBUHU, SKi HaOyBalOTh 3HAYECHHS FOPHIHY-
HUX (DaKTiB B CHIIy MPABOBUX HACJI/IKIB, SKi 3aKOH IOB’A3y€ 3 iX HacTaHHAMC,

[MoniOHICTh MPaBOBIAHOCHH Ma€ BCTAHOBIIOBATHUCS, HACAMIIEPE: 3a CYTHICTIO
NPABOBIHOCHH, B SKUX BHHHUK CHIp, TOOTO KOHKPETHHM BHIOM JOTOBipHOTO
3000B’s13aHHS, 1 KOO (CYTHICTIO) BH3HAYAIOTHCS MPEIMET CIOPY, MiJCTaBH IIO-
30BY, 3MICT ITO30BHHUX BHUMOT, IIPEAMET T0Ka3yBaHHs, TOOTO BCTAHOBJICHI CYJI0M
(hakTHUYHI 00CTaBUHU (CYKYITHICTh 0OCTAaBHH MaTePiaIbHO-IIPABOBOTO XapaKTepy,
SIKUMHU OOTPYHTOBYIOTHCSI BUMOTH Ta 3allepeuyeHHs CTOPiH, 8 TaKOX IHIIMX 00-
CTaBHH, 110 MArOTh 3HAYCHHS JJIS IPAaBHIBHOTO PO3TJIIILY CIPABH), OJJHAKOBE 3a-
KOHOJIABYE PETYIIIOBaHHS CIIPHUX NMPABOBITHOCHH.

Cynns, 34iHCHIOIOUH TPaBOCY IS, € HE3AIC)KHHM Ta KEPYEThCS BEPXOBEHCT-
BoM mipaBa (cT. 129 Koncruryuii Yipainn).

BepxoBeHCTBO IpaBa € OCHOBHOIO 3aCaa0i0 (IIPUHITUIIOM) IUBIIBHOTO CYIIO0-
ypHeTBa (1. 1 4. 3 ct. 2 LIIK).

Bumororo BepxoBeHCTBa MpaBa € JOTPUMAaHHS IPUHLUITY IOPUAMYHOT BU3HA-
YEHOCTI, 0 00YMOBJIIOE€ OJJHAKOBE 3aCTOCYBAaHHS HOPMHM IPaBa, HEAOIYIICHHS
MOKJIMBOCTEH UIA ii MOBUTRHOTO TPaKTyBaHHs (a03ar mepmuil MiAmyHKTY 2.3
MYHKTY 2 MOTUBYBaJIbHOT yacTuHu pimends KCVY Bix 11.06.2020 poky Ne 7-p/2020
y CrpaBi 32 KOHCTUTYLIHHUM MOJAHHSAM 55 HApOIHHUX AEMyTaTiB YKpaiHH 11010
BianosigHocTi Koncrurynii Ykpainu (koHctutyniiHocti) crarti 375 KpumiHaib-
HOT'O KOJIEKCY YKpaiHu.

Koncynbsratuna Pana esponeiichkux cymnis'* (KPEC) y Buchosky Ne 20
(2017) «IIpo poip cynuiB y 3a0e3Me4eHHI €IHOCTI 3aCTOCYBaHHS 3aKOHY» 3Bep-
Ta€ yBary, 30KpeMa, Ha Te, 10:

1% Hodde O. C. Coperckoe rpakaanckoe mpaso: B 4-x 1. T. II. Hz6pannvie mpyodwt. CI16: Usnarensctso «HOpuaude-
ckuii uentp Ipecey, 2004. C. 99-113.

140 Mode O. C. I'paxnanckoe NpaBooTHOLIEHUE. V30paHHbIE TPY/IbI 10 IPAKIAHCKOMY [PABY: U3 HCTOPHH IIUBHIIUCTU-
yeckoii Mpiciu. I'paxianckoe npasoorHotenue. Kpurnka teopun «xo3siicTennoro npasa». Mocksa: Craryr, 2000. C. 622.
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— OJHAKOBE Ta yHi()iKOBaHE 3aCTOCYBaHHS 3aKOHY 00YMOBITIOE 3aralkHO000-
B’SI3KOBICTh 3aKOHY, PIBHICTH MIEpeJl 3aKOHOM Ta IPaBoBY BU3HAa4YeHICTH (Berym);

— €IMHE 3aCTOCYBaHHS 3aKOHY € BH3HAYaJbHUM 32Ul NPHHIMITY MPaBOBOI
PpiBHOCTI TIepe]] 3aKOHOM; IUTAaHHS IMPAaBOBOi BU3HAYEHOCTI Ta MepeadadyBaHOCTI
€ HEBiJ’€MHOIO CKJIQJIOBOKO BEPXOBCHCTBA MpaBa (IyHKT 5);

— K po3’sicHroe €Bpormeiicbkuit cyn 3 mpar moauau (€CIII), mpaBo Ha
CIpaBeUIMBHIA CyJl, BU3HAUEHE CT. 6 €BPONENHCHKOT KOHBEHIIIT 3 IIPaB JIIOAWHH Ta
OCHOBOIIOJIOKHHX CBOOOJ, TAKOXK TIOB’sI3aHE 3 BUMOTAMH IIOAO €IWHOTO 3aCTO-
cyBaHHS 3aKoHY. [IpoTe po30iXHOCTI B TIyMaueHHSIX MOXYTb CHpUIMAaTHCS SIK
HEBi/I’eMHa pHca CyJOBOi CHCTEMH, sIKa CKJIAJIa€ThCSI 3 IEBHOI Mepexi cyaiB (pi-
menns €CIII y crnpasi «Tomiu nporu Yopuoropii» Big 17.04.2012 p.), To06TO
Pi3HI cyIu MOXYTH NIHTH Pi3HUX, OJHAK paIliOHAIFHUX Ta OOTPYHTOBAaHMX BH-
CHOBKIB CTOCOBHO TMOJIOHOTO FOPUAMYHOTO MHUTAHHS 3 MOAIOHUMH (PaKTUIHUMHI
obcraBunamu (pimenus €CIII y cnpas «1laxin i Illaxin npotu TypeaunHm»
Bix 20.10.2011 p.) (myHkr 8);

— CyCHINBHO-ITyOiYHAa POJIb BEPXOBHOTO CyIy IOJISATA€ B HAlaHHI KePiBHUX
pekomenaniit pro future (Ha maitbyTae) (1. 28);

— Yy KpaiHax KOHTHHEHTaJbHOI'O MpaBa KOHCTUTYLIIHI rapaHTii He3aJIe)KHOCTI
CYJUIiB PO3YMIOTBCS, OKPIM IHIIIOTO, TaK, 10 CYAII i Yac MPUAHATTS CyI0BOrO
pimenHst ooMexeHi KoHcTuTyIliero, MbKHAPOIHUMH AOTOBOPAaMH Ta 3aKOHAMU,
aJie He CyJJOBUMH PillICHHSIMH, SIKi Oy/n yXBajieHi B MOJIOHMX cIIpaBax iepapxid-
HO BuIuMHU cyaamu (. 30)2,

Bonnouvac y 3a3nauenomy BucHoBky KPEC Ne 20 (2017) MiCTSITBCS BaXKIIUBI
3aCTEPEKEHHS W00 PeNeBaHMHOCMI CYO0BOI NPAKMUKU.

PeneBanTHICTH CyZOBOi NMPaKTHKH, SIK 1€ BU3HAYEHO y MyHKTax 37 Ta 38
Bucnoky KPEC Ne 20 (2017), nependauae, mo:

— TIOTIepe/iHs CrpaBa IPYHTYBaacs HACIPAB/i MPUHIIMIIOBO HA MOIOHKX (ak-
Tax. Y pasi 3BEpHEHHS 0 CyIOBOI NMPAKTUKU HAJEKHE BPAXyBaHHSA Majlo OyTH
31ifiCHeHE 11010 KOHTEKCTY Ta 0OCTAaBHH CIPaBH HAa TOM 9ac, KOJIH IIe PIIeHHS Y
crpaBi OyJIO yXBaJicHE;

— 3aCTOCYBaHHs JI0 JIBOX PI3HUX CIIOPIB PI3HHUX HUIAXIB iIXHHOI'O BUPIIIEHHS
HE MO)K€ BBA)KaTHCS KOH(IIKTOM y MeKax CyJOBOi MPAKTUKH, SKIIO 1[€ BUMPAB-
JTAaHO PO30DKHOCTSMHU y BIAMIOBIMHIN QakTHUYHIN cHTyaIlil.

Y Jonosini «BepxoBeHCTBO mpaBay, cxBayeHii €Bponeiickkoro Kowmiciero
«3a memokparito 4epe3 npaBo» (Benenilickka Kowmicis) Ha 86-My ruieHapHOMY
3acigmanti (25-26 Oepesnst 2011 poky), 3a3HaUCHO, 10 TPHHIUIT IOPUANIHOI BH-
3HAQYEHOCTI € iICTOTHO BaXKJIMBHM JUISi MTUTAHHS JIOBIPH IO CYIOBOI CHCTEMH Ta
BEPXOBEHCTBA TpaBa (IMyHKT 44); I0OpUIMYHa BU3HAUEHICTh BHMarae, mod ropu-

141 Bepyun 1o ysaru poib KoHCynbTaTHBHOI Paju €BpONeHcbKUX Cy/ULB y 3a0e31eueHH] MKHAPOAHUX CTAaHIapTiB
CyIOYMHCTBA, 3a3HadycHuii Bucnosok Ne 20 (2017) «IIpo ponb cyanis y 3abe3neyeHHi €IHOCTI 3aCTOCYBaHHs 3aKOHY»
PO3IIISAAETHCS HAMH SIK METOJOJIOT 4HA OCHOBA JUIAl LiJICH [FOTO HAYKOBOTO JOCIiUKEHHS.

142 Bucuosok Ne 20 (2017) «IIpo poiis cyauis y 3a6e3nedeHHi €AHOCTI 3aCTOCYBaHHs 3aKkoHy»: KoHcyisratusha Paja
esporneiicbkux cyauis. URL: http://www.vru.gov.ua/content/file /BucroBok_KPEC_20.pdf
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Po3zoin 1

JIMYHI HOpMH OyJH YiTKUMH 1 TOYHHMH Ta CIPSIMOBaHWMH Ha 3a0€3IeYeHHS TOTO,
o6 cuTyallii Ta MpaBOBIIHOCHHH 3aiHIIANUCS mependadyBaHuMu (MyHKT 46).
IMonoxenns uiei Jonosiai HeogHOPa30BO OyJI0 HaBeAEHO B pilieHHAX KoHcruty-
uiftnoro Cyny Ykpainm, 30kpeMa, B myHKTi 2.2 pimenss Korcrutymniitnoro Cymy
VYxpainu [Tepmmit CeHar y crpaBi 3a KOHCTHTYII#HOIO ckaproto ToBapucTsa 3 00-
MEKEHOIO BiJIIOBITATIBHICTIO «YKpKaBa» 1040 BianosigHocTi KoHcturynii Ykpai-
HU (KOHCTUTYLIWHOCTI) MOJOXEHb YacTUHM repurol crarti 88 3akoHy YkpaiHu
«IIpo Hotapiat» Bix 01.07.2020 p. Ne 7-p(1)/2020 3a3HauaeTsbcs, 1m10: «BepxoBeH-
CTBO IIpaBa SIK HOPMATUBHUH i/1€all, 10 SIKOTO Ma€ MParHyTH KOXHA CHCTEMa I1pa-
B, 1 SIK YHIBepCaJbHUI Ta IHTErpaNbHUA NPUHIUII IIpaBa HEOOXITHO PO3TIIIATH,
30KpeMa, B KOHTEKCTI TaKoi OCHOBOIIOJIOXHOT HOTI'0 CKIIa/I0BOT, SIK IPUHIIUI FOPH-
JIUYHOI BU3HAYCHOCTI; IOpUANYHY BH3HAUEHICTh HEOOXITHO PO3YyMITH Yepe3 TaKi
il CKJTaJOBi: HiTKiCTh, 3pO3YMLIICTh, OTHO3HAYHICTE HOPM IIpaBa; IpaBo 0codu y
CBOIX JIisIX pO3paxOByBaTH Ha PO3yMHY Ta HependadyBaHy CTaOUIBHICTH iCHYIO-
YOro 3aKOHOAABCTBA Ta MOXKIMBICTh Tepea0adaTH HACTIIKH 3aCTOCYBAaHHSA HOPM
mpaBa (3aKOHHI OYiKyBaHHS); IOpUANIHA BU3HAYCHICTH Mepeadayae, o 3aK0HO0/1a-
BEI[b OBHHEH MTPArHYTH JO YITKOCTI Ta 3pO3YMIIOCTI Y BHKJIAICHHI HOPM TIpaBay.
3acTocyBaHHS HOPMHU IIPaBa, K MPOILEC, BKIIOYAE, 30KpeMa:

1) BCTAHOBIEHHS Ta JOCTIDKEHHs (aKTHIHUX 0OCTABUH CIIPABH;

2) BuOip Ta aHaJi3 HOPMH TIpaBa 3 MOIISAMY il YMHHOCTI, Jii B Yaci Ta 3a Ko-
JIOM 0c¢i0;

3) aHaxi3 3MiCTY HOPMH Ta MPUIHATTS PILICHHS, TYT HEOOXiMHO BCTAHOBUTH
BIJMOBIHICTE MK (PaKTHYHUMK OOCTAaBHHAMH y CIpaBi Ta OOCTaBHHAMH, SIKi
nepenoaveHi rinoTe3010 HOPMH.

Hopwmu nipaBa 3a odnaxosux oocmasun [Kypcus Haul — O. b.] moBuHHI 3acto-
COBYBATHUCS OJIHAKOBO, a IMMUTAHHSI CYIEPEWINBOCTI Ta HEY3rOKEHOCT] IPaBOBO-
TO TEKCTy Oyze 3HATO CYASIMH y TPOIECi pO3IiIsiLy CIpaBH, i Il CTaHe OPIEHTH-
pOM st Cy0BOT Bliaay Ha MaitOyTHe'*S, BuMorn nmpuHIUMIy MpaBoBoi BU3HAue-
HOCTI MOJISITAIOTh HE TUTBKH Y TOMY, IO MOJOXEHHS HOPMATHBHUX aKTiB OyIn
YITKUMH Ta 3pO3YMUIMMH IJIsl YCiX Cy0’€KTIB MPaBO3aCTOCYBaHHS Ta BCIX THIIMX
YYaCHHUKIB IOPHIMYHOTO MPOIIECY, alle i 3aCTOCOBYBAJIMCS OJJHAKOBO B aHAJIOT14-
HHUX cuTyauisx 4,

IpaBo3acrocoBHa aisuibHICTh BepxoBHoro Cyay 11010 ¢hopMyBaHHS TPaBOBUX
BHCHOBKIB TIPO NPaBWIbHE 3aCTOCYBaHHS IIPABOBHUX HOPM Ma€ OCOOIHMBOCTI IIO-
PIBHSHO 13 3aCTOCYBaHHSIM HOPM IIpaBa MICIIEBUMH Ta aNeJLIHHAMH CyIaMH,
3yMOBJIEHI THM, III0 KacamiiHWA CYJI [Ii€ SK Cy[ paBa, a He K cyA dakty. BogHo-
qac Memoio yici OisnbHocmi He Modice 6ymu KOpUy8anhs npagosux HOpM, M
BOHA 1 BIPI3HAETHCS Bixl HOpMOTBOpUOCTi. Chopmynvosani 3akonodasyem ene-

143 [TpaBoBa nokrpuna Ykpainu: y 5 1. Xapkis: [Tpaso, 2013. T. 1. 3araisHOTEOpETHYHA Ta iCTOPMYHA IOPUCIIPY/IEH-
wist / B. 5. Tauiit, O. [JI. Csirouskuii, C. I. MakcumoB Ta iH.; 3a 3ar. pex. O. B. INerpummna. C. 558-559.

144 [1lepuyk C. 3abe3neyenHs €HOCTI CyJ0BOI IPAKTUKM B YMOBaX iCHyBaHHs CIELiaNi3oBaHoi ropucaukii. IIpaso
Vipainu. 2013. Ne 9. C. 323.
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MeHMU NPAso8020 Pecyno8anHsa He MONCYMb OYMu 3MiHeHI, a AKWO 60HU YIMKO
He 8UPAdICeHi 8 HOPMAX 3AKOHY, 60HU BUSHAYAIOMBCA WAXOM BUKOPUCTNAHHA NeG-
HUX MemoOi6 MIyMauens, 3aCmocy6ants anaiozii 3akony ma anano2ii npaea™®.

Koncruryuiss Ykpainu, 3 orisay Ha 3acajy NOAUTY BJiaJu Ha 3aKOHOJABYY,
BHKOHABYY Ta CyAOBY, He Haniste BepxoBuuil Cya MOBHOBa)XXEHHSIMH 3MiHIOBa-
TH IIPSMO YH ONOCEPEIKOBAHO HOPMH 3aKOHOABCTBA B IIPOIIECi 1X 3aCTOCYyBaHHS
JI0 KOHKPETHOTO CIIPHOTO ITPaBOBiTHOIICHHS.

3a 3MiCTOBHHUM HAIlOBHEHHSM NPaBOBUII BUCHOBOK BepxoBHoro Cyny € onHo-
YacHO pe3yiibTaToM O(ilifiHOro 3aralbHOro0 TIyMadeHHs IPAaBOBUX HOPM i3 BH-
KOPUCTaHHSAM DI3HUX CIIOCOOIB TIIyMau€HHs 3 OIIALY Ha KOHKPETHI 0OCTaBHHHU
Ti€l UM iHIIOT CTIpaBH Ta IHTEPIIPETAI[ITHIM aKTOM i3 TIEBHUMH O3HAKaMU iHIMBI-
JlyaIbHOTO TIyMaueHH 4,

Otxe, BucHOBKH BepxoBHoro Cy/y 1110710 3aCTOCYBaHHSI HOPM IpaBa IMOBHH-
Hi IO3UTHBHO BIUIMBATH HA CTaH MPABOBOI «OE3MEKM» YIACHHUKIB IUBLIEHOTO 000-
poty. Ilopsia i3 muM HOBITHA IPaBO3acTOCOBHA IpakTHka BepxoBHoro Cyny ak-
Tyaji3yBasla IIUTaHHS ITPO Te, SIK caMe TaKi BUCHOBKHM BIUIMBAIOTh Ha JIOTOBIpHI
BiTHOCHHHM HEBHU3HAYEHOTO KOJIa CY0’€KTIB 1 UM MOXYTh BUCHOBKH BepXOBHOTO
Cyay 1070 3acTOCYBaHHS HOPM IpaBa OyTH IMPaBOBOIO MiJCTaBOIO I 3MiHH
CyIIOM YMOB OYJb-SIKOTO JOTOBOPY TaKOTo X BHAY (00CATY IpaB Ta 00OB’S3KiB
3a moroBopoM). Lle muTaHHS 3HAXOIUTHCS HE TUTBKU B TUTOIIMHI HAYKOBOTO aHAa-
Ji3y, aje € CycrHiibHO 3HauymuM. He moTpeOye moBeneHHS, Ha HAIIl OIS, T¢,
mo npakTuka BepxosHoro Cyny y cropax, 10 BUHHKAIOTh, 30KpeMa, i3 KpeIuT-
HUX TIPaBOBITHOCHH, Ma€ OyTH OIHUM i3 3ac00iB MATPUMKH ITOCIIZOBHOI T'po-
LIOBO-KPEANTHOT MONITHKH, CTa0lILHOTO PO3BUTKY 1 AisTIbHOCTI OaHKIB B YKpai-
Hi Ta 3a0e3MeYeHHs 3aXUCTY 3aKOHHUX IHTEPECiB BKJIATHUKIB 1 KITI€HTIB OaHKIB.

HaounuMm npuxIiaioM HETaTUBHOT'O BIUIMBY CYJOBOI MPAaKTHKU Ha JIOTOBIpHi
BIJJHOCHHH KpeIUTyBaHHS Moxke OyTH mocranoBa Bemukoi [Tanatu BepxoBHoro
Cyny (mami — BIT BC) Big 04.02.2020 p. y crpasi Ne 912/1120/16, B sxiii 3po0-
JICHO TaKi BUCHOBKHU:

— «6.28. ... 3a nmepioJ 1O NPOCTPOYCHHS OOP)KHHMKA IiJUIATalOTh CTSATHEHHIO
MIPOICHTH BiJl CYMH TO3UKH (KPEAWTY) BiAMOBIIHO 0 YMOB IOTOBOPY Ta YacCTH-
Hu nepinoi crarti 1048 1IK Vkpainu sk miara 3a HagaHy MO3UKy (Kpeour), a 3a
TIepio]] MiCJIsl TAKOTO MPOCTPOUYECHHS MiUISTAI0Th CTATHEHHIO PiUHI MPOLIEHTH Bif-
TTOBITHO /10 YacTUHHM ApyToi cTtaTTi 625 LK Ykpainu sk rpomosa cyma, siKy O0pik-
HUK TIOBHHEH IepeliaTi KPEeAUTOPOBI y pa3i MopyIIeHHs] OOp)KHUKOM 3000B’s13aH-
Hs1, TOOTO SIK Mipa BiJIOBIZIBHOCTI 38 HOPYIIEHHS IPOIIOBOTO 30008’ I3aHHSD.

— «6.35. ... Bemuka Ilanara BepxosHoro Cyny Big3Hauae, IO TIyMadeHHS
YMOB YKJIQJICHOTO CTOPOHAMH CIIPaBH JIOTOBOPY IO0 HACIIIKIB NOPYIIEHHS Bil-
MOBiJJadyeM CTPOKIB IMOBEPHEHHS ITO3MYEHHMX KOIITIB Ma€ 3[IHCHIOBATUCS y CH-

145 Pomantok 5. M. 3acTocyBaHHs IMBLITLHO-IPABOBUX HOPM Yy IMBLIEHOMY CY/IOYMHCTBI YKpaiHu (MUTaHHS TeOPii i
npakruky). Kuis: In FOpe, 2016. C. 439.
146 Tam camo, c. 449.
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Po3zoin 1

CTEMHOMY B32€MO3B’SI3KY 3 MOJIOKEHHSIMH YHHHOT'O 3aKOHOJIABCTBA, SIK1 PETYII0-
I0Th 3arajbHi 3acCaJii Ta YMOBH HACTaHHsI IIMBIJIBHO-TIPABOBOI BIAMOBIIAIBHOCTI,
B TOMY YHCJIi 32 IIOPYILEHHS IPOIIOBOTO 3000B’sI3aHHS, BPAXOBYIOUH, IO 32 IYHK-
ToM 22 vacTiHH neprroi ctaTti 92 Koncrutynii Ykpaidnu 3acaau IUBLIEHO-TIPA-
BOBO{ BiJIIOBiJAIIEHOCTI BU3HAYAIOTHCS BHKIIFOUHO 3aKOHAMH Y KpaiHU».

Iocranosa BIT BC Bix 04.02.2020 p. y crpasi Ne 912/1120/16 icroTHO 3Mi-
HUJIA YCTaJIEHy CyIOBY MPAKTHKY PO3TILILY CHOPIB, II0 BUHUKAIOThH 3 KPEOUTHUX
JIOTOBOPIB, SIK Y IMUBUIBHUX, TaK 1 y TOCIIOJApChKHUX cIpaBax. 30kpema, B 1. 3.1
MIOCTaHOBH TUIEHYMY Buiioro rocronapcerkoro cyay Ykpainu Bin 24.11.2014 poky
Ne 1 «IIpo mesiki NUTaHHS HMPaKTHKH BUPIIIEHHS CIOPIB, 0 BUHUKAIOTH 3 Kpe-
TUTHHUX JOTOBOPIBY» 3a3HAYAJNOCS, III0 HOPMH YacTHHH TpeThoi ctarti 551 1K Ta
crarti 233 T'K mono 3MeHIIeHHS HeycTOHKH (mTpady, MeHi) miusraoTb 3acTo-
CYBaHHIO JIMIIIE IIO/I0 TPOLEHTIB, SKI HapaxoBaHIi SIK HEYCTOWKa, 1 HE MOXYTh
OyTH 3acTOCOBaHI JI0 MPOLEHTIB 32 KPEJUTHUM JIOTOBOPOM, MepeadaueHnx crat-
Tamu 1054, 10561 LUK Ykpainu, ockineku npoyeHmu 3a KpeOumHum 002080pOoM
€ NIAMOIO 3 KOPUCMYSAHHS KPEOUMOM, A He WMPAPHUMU CAHKYIAMU.

Sk 3a3naueno B ocranosi BIT BC Big 04.02.2020 p. y cipasi Ne 912/1120/16,
3a BUCHOBKaMu KacallifiHoro rocrnomapcbkoro cyay y ckiani Bepxosuoro Cymy
BUKJIIOYHA ITPaBOBa MpoOieMa IMoJisirae y Koji3il o0 MUTaHHS BCTAHOBIICHHS
MPaBOBOI MPHUPOAU IPOLEHTIB 32 KOPUCTYBAHHS KPEJUTHHUMHU KOLITAMH 33 Kpe-
JUTHHUM JIOTOBOPOM, HapaxXxOBaHUX OaHKOM IIiCIIsl HACTaHHS CTPOKY MOTAlICHHS
KPEAUTy 100 MO3MYaIbHUKA, IOJ0 SKOTO IOPYIICHO 1 TPHBA€E MPOBAIKEHHS Y
crpaBi po OAaHKPYTCTBO, Ta UM € TaKi MPOICHTH MipOI0 BiAIIOBiAaIHHOCTI 3a I10-
PYILICHHS TPOILIOBOTO 3000B’s13aHHS B po3yMiHHI nmpunuciB ctarti 625 [IK Ykpai-
HU, SIKOI0 Tepen0adeHuii CIeIlialbHIi BHUJI BiAIOBITANEHOCTI 33 MPOCTPOUCHHS
BHKOHAHHS TPOIIIOBOTO 3000B’ I3aHHS.

Bupimytoun 1ro npaBoBy npodiremy, BIT BC 3acTtocoBye 10 KpeAUTHHX BigHO-
CHH 3a y4acTio 0aHKy (KpEIUTOIABIII) Ta Cy0 €KTa TOCMONAPIOBAHHS B YaCTHHI
CITaTH MPOLIEHTIB 3a KpeanToM HopMH cTatTi 1048 «IIporienTr 3a J0roBopom 1o-
suku» LK ta Hopmu ct. 1050 «Hacminkn mopymieHHs1 J0roBOpy MO3HYaIbHUKOMY.

KomeHnTyroun Ha pi3HHX HayKOBO-NIPAKTUYHHX 3aX0/aX Ta B IOPHIUYHIN Ie-
pioamii npaBoBui BUCHOBOK y crpasi Ne 912/1120/16, npencraBHuku Bepxos-
Horo Cyay HaBOAMJIM HOTO SIK MPHKIJIAA €(PEKTUBHOTO 3aXUCTy IpaB (i3uyHOT
ocobu-cnosxcusaua GAHKIBCHKHX TOCIYT, SKa € 3aBiIOMO CJIa0KOK CTOPOHOI0 Y
BiJJTHOCHHAX 3 OAaHKOM.

[Ipote edekTMBHUM CIIOCOOOM 3aXUCTY CIA0KOi CTOPOHU Y OaHKIBCHKHX CIIO-
pax Takuii MPaBOBHI BUCHOBOK CTaB JIuuLe 3 KOHKpemHUX obcmasun 1i€i cupa-
BH, & TAKOXK 1HIIHUX CIPAaB, V AKUX YMOBU KPEOUMHUX 002080PI8 € AHANOLTUHUMU.

daxiBui 3BepTaIM yBary Ha Te, 1[0 TaKWil NPaBOBUil BUCHOBOK JIHIIE 320XO0-
qyBaTHMe HEIOOPOCOBICHUX ITO3MYAIBLHUKIB 10 HEIIOBEPHEHHS OOPry CBOEYAaCHO
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HE TIIBKH y BiJTHOCHHAX OaHKIBCHKOTO KPEIUTY, aje i BITHOCHHAX OaHKIBCHKOTO
BKJIaJly Ta Bi[HOCHHAX MO3MKHM 3a y4acTro (izuunux ocio™.

Benuka [Tanara BepxoBHoro Cyjy, 0OrpyHTOBYIOYH BUCHOBOK IIPO T€, IIO i3
3aKiHYEHHSIM CTPOKY KPEAWTYBaHHS IPUIMHSIETHCS NPABO [103MBada HapaxoBy-
BaTH NPOLEHTH 32 KPEOUTOM, CIIUPAETHCS Ha BIIACHI IIPaBOBI BUCHOBKH, BUKIIaJe-
Hi B moctaHoBax Bix 28.03.2018 p. y cipasi Ne 444/9519/12 ta Big 31.10.2018 p.
y crpaBi Ne 202/4494/16-11.

i mocTaHOBM MOTPEeOYIOTH OKPEMOI YBard Il PO3YMIHHSI TIPAaBOBOI TO3HUITI1
BII BC mono 3axucTy mpaB Ta iHTepeciB MO3WYANBHUKIB y BITHOCHHAX OaHKiB-
CHKOT'O KPEANTYBAHHSI.

VY mocranosi BIT BC Bix 28.03.2018 p. y umBinbHili cripai Ne 444/9519/12
Brepie O0yno chopMysIbOBaHO NPABOBUI BUCHOBOK IIPO T€, IO «IIICHS CIUIHBY
BH3HAYCHOTO JOTOBOPOM CTPOKY KPEAWTYBAHHS UM y pasi Mpen’sBICHHS 10 IMo-
3UYaJbHUKA BUMOTH 3TiIHO 3 YacTHHOO Jpyroto cratti 1050 LK Ykpainn npaso
KPEIUTO/IaBIsl HApaxoByBaTH IependadeHi JOroBOPOM MPOLEHTH 3a KPEAMTOM
npununseTbes. [IpaBa Ta iHTEpecH KpeIuToAaBIsl B OXOPOHHUX ITPAaBOBITHOCH-
Hax 3a0e3MevuylThCs YacTHHOIO pyroto crarti 625 LK Ykpainu, sika perinamen-
Ty€ HaCIiIKH TMPOCTPOYEHHsSI BUKOHAHHS I'POLIOBOTO 3000B’s3aHHS». 31 3MiCTy
noctanoBu BIT BC Bix 28.03.2018 p. y cupagi Ne 444/9519/12, sikoro GOpKHHKa
niificHO OyJI0 BUBEJCHO i3 OaHKIBCHKOI OOProBoOi sIMH, BOAYAETHCH, IO 3arajbHa
cyMa 3a00proBaHOCTI 3a KPEJINTHUM JOrOBOpOM, ykiaaeHuM mie y 2006 porii,
OyJia O4EBHIHO HECYMIPHOIO i3 CyMOI0 KpeauTy e,

V mocranosi Bix 31.10.2018 p. y ruBinsHii cripasi Ne 202/4494/16-11 BIT BC,
CITUPAIOYNCH Ha TPAaBOBHUI BICHOBOK y cmpaBi Ne 444/9519/12, B Takuii xe cmo-
¢i0 3axucTuia npasa (GizmIHOT 0COON-OOPKHNKA BiJl HAAMIPHOTO OOPTrOBOTO TATA-
pA y KPeOUTHHUX BifHOCHHAX, o Bunukiu®®, V wuiit cnpasi BIT BC 3actocypana
aKcioMy LMBIITBHOTO CymouuHCTBa «Placuit in omnibus rebus praecipuum esse
iustitiae aequitatisque quam stricti iuris rationem»*™.

Omxe, 3i 3micty nocranoB BIT BC Bix 28.03.2018 p. y cnpasi Ne 444/9519/12
ta Bix 31.10.2018 p. y cnpasi Ne 202/4494/16-11 BOaua€eThes, M0 TPEIMETOM CY-
JIOBOTO PO3TJLILY Y IUX CHpaBax OyJM CIIOPH, 10 BUHUKIIN Y JOTOBIPHHUX BiIHO-
CHHAX CIO)KHBYOTO KPEAUTYBAaHHS 13 NOAIOHMMHU (PaKTUIHUMHU 0OCTaBHHAMH.

[ocranosoro BIT BC Bix 04.02.2020 p. y cnpasi Ne 912/1120/16 npaBoBuii
BHCHOBOK II[0I0 3aCTOCYBaHHSI HOPM MaTepialbHOTO NpaBa y CHIpHHUX IPaBOBij-

47 Iug., 30kpema: Pomaniok 1. TIpoueHTH 32 KOPHCTYBAHHS 9y’KMMH IPOLIOBHMH KOIITAMH: €BPOTIEHCHKHIi 10CBiz Ta
yKkpaiHcbka peanbhicts (10.05.2019). URL: https://sud.ua/ru/news/blog/140681-protsenti-za-koristuvannya-chuzhimi-gro-
shovimi-koshtami-yevropeyskiy-dosvid-ta-ukrayinska-realnist

148 3aGoprosanicTh y cymi 83 753,31 rpH ciiananacs i3: 3a60proBaHocTi 3a KpeautoM — 7 263,95 rpH; 3a60proBaHocTi
3a BincoTkamu 3a kpeaurom (25,08 %) — 28 910,44 rpu; 3a6oprosarocri 3a nexero — 43 114,48 rpu; wrpady — 500,00 rpu
(¢pixcoana yacruHa); mrpady — 3 964,44 rpH (MpoLEHTHA CKIIAI0Ba).

149 13 3aranbHoi cymu nozosuux Bumor 85 020,01 nonapis CILIA: 12 939,78 nonapis CILIA — 3a60prosaHicTh 3a Kpe-
nurom; 27 420,32 nonapis CIIA — 3a6oproBaHicTs 3a BifCOTKaMH 3a KOPHCTyBaHHs KpexurtoM; 44 659,91 nonapis
CIIA - nensi 3a HeCBO€4aCHEe BUKOHAHHS 3000B’513aHb 3a JIOTOBOPOM.

150 (Y BCiX IOPHAMYHNX CIIPaBax MPaBOCY/IS i CIIPABE/UTHBICTb MAIOTh IIEPEBArY NEPE/] CTPOTUM PO3yMIHHSM [IPaBay.
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Po3zoin 1

HOCHHAX CIIOXXHMBYOTO KPEAUTYBaHHS, CPOPMYJIbOBAHUH Y 3a3HAUSHHUX BHIIE MO-
craHoBax, Oyno nommupeno BIT BC Ha kpeauTHI NMpaBoOBIIHOCHHU HE TUIBKHU 3d
yuacmio iHwux cyo’exmie (0aHKy Ta cy0’€KTa TOCIIOJAPIOBAHHS) Ta [HULUM HOP-
MAMUBHUM pe2yN08aHHAM, alle 1 3a iHwux axmuynux oocmasun (OO0 Hapaxy-
BaHHS IPOLEHTIB 32 KOPHCTYBAHHS KPEIUTOM IIiCJIsl HACTAHHS CTPOKY MOTaIleH-
HSl KPEIUTY IIOAO MOPYYHUTEIs, OO SIKOTO MOPYLIEHO 1 TPUBAE NPOBAKEHHS Y
crpaBi mpo 0AaHKPYTCTBO).

[lomo HOPMATHBHOTO PETYIIOBAHHS BapTO 3BEPHYTH yBary Ha CYTTEBI Bii-
MIHHOCTI.

Bionocunu 6anxiecokoeo kpeoumyeanHs He € MomoNCHUMU BIOHOCUHAM NO-
3UKU 3a Y4acmio QizudHux ocio.

Oco0IMBOCTI KPEIMTHUX BiTHOCHH IIOB’s13aHi, HacaMIlepes, i3 Y4acTio B HUX
cy0’eKTa i3 CrIenialIbHAM CTaTycoM — OaHKy.

Sknio mo3uvanabHUK 3a goroBopoM mo3uku (ct. 1046 1K) nepenae B mo3uky
BJIacHi rporoBi komrty (abo pedi, BU3HAYCHI POJJOBUMH O3HAKaMM), TO OaHK, 5K
Cy0’€KT MiANPUEMHHIIBKOT AiSIIBHOCTI, ONepye 3a3BUYail 3aly4eHUMH HUM KOIII-
TaMH IOPUANYHUX Ta (PI3UIHUX OCiO.

BaHK € (iHAHCOBUM MOCEPETHUKOM y CHCTEMi PHHKOBHX BiTHOCHH. Moro exo-
HOMIYHI QYHKII 3aKpIIUICH] y JIeraJbHOMY BU3HAUCHHI OAHKIBCHKOI JiSUTBHOCTI —
3aJy4eHHs y BKJIAJH TPOLIOBHX KOINTIB (Pi3MYHUX 1 FOPUIUYHKX OCi0 Ta po3Mi-
IIEHHS 3a3HaYeHUX KOIUTIB BiJl CBOTO iMEHI, Ha BIACHUX YMOBaX Ta Ha BJIAaCHUH
PH3HK, BIIKPUTTS 1 BeJEHHS OAHKIBCHKMX PaxyHKIB (DI3UUHHX Ta IOPUANYHUX
ocib (ct. 2 3akony «IIpo 6anku i 0aHKIBCHKY MISITBHICTEY).

Crilika TIaTOCIPOMOXKHICTS OaHKIB SIK OZHA 3 YMOB HOPMAaJIFHOTO (PYHKIIIO-
HYBaHHS €KOHOMIKH KpaiHU 0e3II0CepeHbO 3aIEeKUTh B/l TOTO, SIK TO3MYAIbHU-
K# 0aHKIB BHKOHYIOTH 3000B’sI3aHHS 32 KPEIUTHUMHU JOTOBOPAMH — i MIOAO TIO-
BEpHEHHS KPEIUTY, 1 MIOIO0 MPOLCHTIB SK IUIATH 3a KpeauT. ToMy HEeBHKOHAHHS
MO3UYATbHUKOM KPEJUTHOrO 3000B’13aHHS BIUIMBAE HE TUIBKU HA IIpaBa Ta iHTe-
pecu 0aHKY SIK KpEeAUTOpa B OKPEMOMY JOTOBOpI, aje i Ha mpaBa Ta JICTiTUMHI
iHTepecH (O4iKyBaHHS) BCIX BKJIAJHHUKIB OaHKY — IOPHIMYHHX Ta (Pi3MYHUX OCiO.

3akon «IIpo GaHkM 1 OaHKIBCHKY MiSIIBHICTB» MICTHUTh BJacHE BHU3HAYCHHS
0aHKIBCBKOTO KpeIuTy — 1ie OyIb-sike 3000B’s13aHHS OaHKY HaJaTH MEBHY CyMy
rpomieii, Oyab-sKa rapaHtis, Oyab-sike 3000B’si3aHHS MPUI0ATH MPABO BUMOTH
0opry, OyIb-sKe MPOJOBKEHHS CTPOKY MOTANICHHS OOpPry, siKke HA0aHo 8 0OMiH
Ha 30606 "A3aHHS DOPIHCHUKA WOOO NOBEPHEHHS 3A00P208AHOT CYyMU, A MAKONC HA
30006 'S3aHHs HA CNJIAMY NPOYeHmie Ta THIINX 300piB 3 TaKol cyMu (CT. 2 3aKOHY).

3akoHoMm «IIpo GaHku i GaHKIBCHKY AISUIBHICTBY» 3a60poHeHo HaJaHHS 0e3-
MPOLIEHTHUX KPEIUTIB, BUHATKA MOXYTh OyTH TiependadeHi mie 3akoHoM (4. 8
cT. 49).

VY 3akoni «I[Ipo GaHkM 1 OaHKIBCHKY AISUIBHICTBY» i0cymHi Oylb-sKi HOPMH,

sIKi 6 mepembayaiv 3BIIBHEHHS MMO3WYaIbHHUKA BiJ] CIUIATH OOYMOBJICHHX CTOPO-
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HaMH JOTOBOPY MPOIIEHTIB 3a KPEIUTOM Yepe3 3aKiHYSHHS CTPOKY Aii KpeTUTHO-
T'0 JOTOBODY.

3axonooague pezynio8anHa 8IOHOCUH COHCUBHOLO KPEOUTYBAHHA MAE iCMO-
MHi 0cOOAUBOCTNI NOPIBHAHO 13 Pe2y0OBAHHAM BIOHOCUH OAHKIBCLKO20 Kpeoumy-
8AHHA CYO '€KMIG 20CNO0APIOBAHH, OCKITbKU IPYHMYEMbCA HA THUMUX NPUHYUNAX.

OCHOBY LMBUIEHO-TIPABOBOI'0 PETYIIFOBAHHS CIIOKMBYOTO KPEUTYBAaHHS YTBO-
proe 00’ekTUBHA HEOOXiMHICTH 3a0e3MeYeHHs] NMPUHIINITB PIBHOCTI Ta OamaHCy
iHTepeciB YYaCHUKIB CIIO)KUBYOTO KPEIUTYBaHHS — CIIOXKMBAaya Ta KPEIUTOAABIIS
B YMOBaX iX eKOHOMIi4YHO] Ta iH(popmariitHoi HepiBHOCTI. Cepel MPUHIMIIB TaKo-
IO peryJoBaHHS BHOKPEMIIIOIOTHCS: 1) HamaHHs CIIOXKHMBAUY SIK CIaOKilmid cro-
POHI T0JaTKOBHX IIPaB Ta MMOKJIAICHHS Ha KPEIUTOABIS JOAATKOBUX 00OB’SI3KiB;
2) 0OMeKEHHs IPUHILIUITY CBOOOIU JOrOBOPY 3 METOKO 3aXUCTY MPAaB CIIOKHBAYA,
3) BUKOPHCTAHHS IMIIEPATHBHOTO METO/IY [TPABOBOTO PETyJIIOBaHHS, IO FAPAHTYE
NpPiOPHUTET 3aXMCTY IHTEPECIB CMIOKUBAYA MEPE]] iHTEpecaMu KpeauToaanis >,

i npuHIMIIN He nowupioroms CBOKO IO HA KPEAWTHI MPABOBITHOCHUHH 32
y4acTIo Cy0’€KTIB rOCIO/IapIOBaHHs, OCKUIBKHY i 3akoHiB «IIpo crioxxuBue Kpe-
auTyBaHHs» Ta «[Ipo 3aXHCT mpaB CHOXKMBaviB» MONIMPIOETHCS JIMIIE Ha BiJHO-
CHHH 32 YYaCTIO CIIOKUBaviB-(Ppi3uuHUX 0ci0. BTiM, 1 B IIUX 3aKOHOJABUMX aKTaX,
30kpeMa, y po3auii I «/{orosip mpo crnoxuBumii kKpenut» 3akoHy «IIpo croxus-
4ye KpeAWTYBaHHS», BIICYTHI OyAb-siKi HOpMH, siKi O Tmependavanu MOXIIUBICTh
YKITaJeHHS OE3NMPOLEHTHUX KPEAWTHUX JOTOBOPIB Ta NMPUIHMHEHHS 000B’S3KY
Mo3UYaJbHUKA CILIAYYBATH MPOLIEHTH 338 KPEAUTOM IIiCiIs 3aKiHYSHHS CTPOKY il
KPEIUTHOI'O IOTOBOPY.

3 ormamy Ha 1i npuHIUIH npaBosi BucHoBKH BII BC mono npomeHTiB 3a kpe-
IWTOM y BITHOCHHAX CIIOKHBUYOTO KPEAUTYBAHHA MOXKYTh OyTH MpUHHATI (i3 3HAY-
HUMH 3aCTePS)KEHHSIMH) SK Taki, M0 CIOPSAMOBaHI Ha 3aXHCT (i3WIHOI 0CcOOH-
MO3UYAIBHHKA SIK CIa0KIIIOi CTOPOHH Y 0roBopi. Taki BUCHOBKH MOXYTh 3aCTO-
COBYBATHCSI JIMIIE B KOHTEKCTI OKPEMHUX CIpaB i3 MOAiOHUMH OOCTaBHHAMM 1 HE
MIOBMHHI MaTH YHIBepCaJIbHOTO 3HAUYCHHS IS OyAb-SKUX BiIHOCHH OaHKIBCHKOTO
KpeIUTYBaHHS, 1 32 y4acTIo Cy0 €KTiB TOCIIOIapIOBaHHS TaKOX. Ajle BOHU HE MO-
XKYTb OyTH peJeBaHTHUMH IIPH BUPIIIEHHI yCIX CIpaB, 10 BUHUKAIOTH 13 KPEANT-
HUX BiTHOCHH.

V¥ nocranosi BII BC Bix 04.02.2020 p. y cripasi Ne 912/1120/16 ne HaBeneHo
oOrpyHTyBaHHA TOr0, YoMy npuHIun «Placuit in omnibus rebus praecipuum esse
iustitiae aequitatisque quam stricti iuris rationem» («¥Y BCiX IOPUIHYHAX CTIPaBax
MIPABOCYAS 1 CIIPaBeUIMBICTh MAIOTh IIEpeBary nepej CTPOruM po3yMiHHSIM Tpa-
Ba») MOxe OyTH 3aCTOCOBaHHi JI0 MPABOBIJIHOCUH 3 IHIIUM Cy0’€KTHHM CKJa-
JIOM, 1HIIIMM MPAaBOBUM DPETyJIIOBaHHSM, 3 IHIINMHU — HE TOAIOHUMH — (aKTUIHH-
MU 00CTaBUHAMH.

11 Mynsp M. C. L{uBilbHO-NIPaBOBE PEryIIOBAHHS CIIOKMBYOTO KPEIUTYBaHHs B YKpaiHi: aBToped. JHC. ... KaHa.
ropuz. Hayk. Kuis, 2019. C. 4.
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Po3zoin 1

ITpaBoBi BucHOBKHM BepxoHoro Cyny sk iHTepIpeTamiiiHi akTH 3 O3HAKaM
IH/IMBIAyaIbHOTO MPABO3aCTOCYBAHHSI HE MOXYTb, SIK BXKE 3a3Havanocs, 3MiHIO-
BaTH c(OpPMYJIbOBaHI 3aKOHOJABIIEM €JIEMEHTH IPaBOBOTO peryiitoBaHHs. Tak
caMo BOHH HE MOXYTb CYIIEPEUUTH 3arajJbHIM 3acajiaM 3aKOHOIABCTBA, B [IbOMY
BUIAJKy — IUBUIBHOTO, TA HOPMaM 3aKOHY.

3acTocyBaHHs HOpM cTateit 625, 1048, 1050, 1054 L{usiapHOTO KOJCKCy YKpai-
HU Ma€ MICTHTH BCTAHOBJICHHS BIAMOBIAHOCTI pEalbHUX OOCTaBHH KOHKPETHOT
crpaBy (30KpeMa BCTAHOBIICHHS 3MICTy KPEAUTHOTO JOTOBOPY, Miii CTOpIH 3 HOTO
HaJIS)KHOTO BUKOHAHHSI, IOPYIIEHHS 3000B’I3aHHsI) TiMOTe3aM 3a3HaUYeHNX HOPM,
B SIKUX OJTHUMHU 3 KJIFOYOBHX KOHCTPYKIIH € «IpOLIOBE 3000B’ A3aHH», «IIPOLEH-
TN, CIPOLCHTH PIYHKUX BiJ MPOCTPOUYCHOT CYMUY.

I'pomoBuMu € 3000B’s13aHHS, B SIKUX T'POIIOBI 3HAKH BHKOPHCTOBYIOTHCS SIK
3aci0 ITaTexxy IS ToramieHHs O0opry (Ha BiIMIHY Bif 3000B’si3aHb, € TPOIIi
BHCTYIAIOTh TOBApOM). ['polri B IUBUIEHOMY 00OpOTI € 3araJIbHUM 3HAPSIISIM
0o0OMiHy 1 MalOTh a0COIIOTHY FOCHOAAPChKY KOPUCHICTh, OCKIJIBKH B HUX 3alliKaB-
JICHUH KOKEH 1 BOHH HE «IIPHB’A3aHi» 10 KOHKPETHOI 0c00r. MOKITUBICTh BHKO-
PHCTaHHS TPOILIEH K 3Hapsaas OOMiHY O3Ha4ae, Mo 0coda, sKa KOPHCTYEThCS
qy>KHMH TPOIINMa, TIOBUHHA 38 1€ NIAMUMuU.

Bignosimuo mo 4. 1 ct. 1054 1IK 3a kpeauTHUM AOroBOopoM OaHK ado iHIIa
¢iHaHCcOBa ycTaHOBA (KPEIWUTOJABEIb) 3000B’I3y€THCS HAJATH TPOLIOBI KOIITH
(KpenuT) Mo3WYaIbHUKOBI Y PO3Mipi Ta Ha yMOBax, BCTAHOBJICHHX JIOTOBOPOM,
a TMO3NYATBHUK 3000B’S13y€ThCsl TOBEPHYTH KPEJHT Ta CILIATUTH IPOLEHTH.

Tobto rporoBe 3000B’s13aHHS 32 KPEJAUTHUM JIOTOBOPOM CKJIA/Ia€ThCS 3 BJIac-
HE KpeauTy (Tiina KpenuTy) Ta IPOLCHTIB.

OO00B’5130K MMO3NYANBFHHKA CIIATHTH IPOLEHTH 32 HaJaHi oMy IpOIIOBI KOIII-
TU (KPEINT) € ICIMOMHOI0 YMOB0I0 KpeOUumHno20 002060py BinmosinHo 1o ct. 1054
LK. BaxsuBo 3a3HauuTy, 1m0 Bci HopMu LIK, siki MICTATh BU3HAUEHHST OKPEMHX
BHJIIB JIOTOBOPIB, € iMnepamunumu, OCKUTBKH iICTOTHI YMOBH JTOTOBOPIB, 3aKpill-
JIeH] B TaKMX HOpPMax, BU3HAYAIOTh CYTHICTh KOHKPETHOTO 3000B’sI3aHHS 1 IAIOTh
3MOTY BiJJpi3HATH OJWH BHJ i TUNI JOTOBOPY BiJ 1HIOrO BHY Ta TUITY, IO € Oa-
30BOIO IIEPELYyMOBOIO IIPABHJIBHOTO 3aCTOCYBaHHS HOPM MaTepiajIbHOTO IpaBa.
3akiHUeHHs CTPOKY OYyIb-SIKOTO JOTOBOPY HE MEPETBOPIOE TaKU JOTOBip HA JO-
TOBip iHIIOro Buay abo tumy. I 3akiHYeHHS CTPOKY il KPEJUTHOTO JOTOBOPY HE
MIepeTBOPIOE HOro Ha J0roBip no3uku. [Ipu HeHae)KHOMY BUKOHaHHI Y1 HEBHUKO-
HaHHI OOP)KHUKOM KPEIUTHOI'O JOTOBOPY 3aKpIIUICHUH B JIerajbHill KOHCTPYKIIT
KPEAUTHOTO TOTOBOPY 0OOB’SI30K OOP)KHUKA HE 3MIHIOETHCS: OOPKHUK MTOBUHEH
y po3Mipi Ta Ha yMOBaXx, BCTAHOBJIEHUX JOTOBOPOM, OBEPHYTH KPEAUT Ta CIIa-
TUTH TIPOLEHTH (SIK BHHATOPOJY 32 MOJIMBICTH KOPHCTYBATHCS TPOLIMMA).

OCHOBY MeXaHi3My IPaBOBOTO PETyJIIOBAHHS MPOIIEHTA 38 KPEAUTHUM JIOTOBO-
poM (6aHKIBCHKOTO TMPOIIEHTA) SIK €KOHOMIKO-TIPABOBOTO iHCTPYMEHTY YTBOPIOIOTH!

— NPHUHIUI cBOOOIM NPOLEHTA, TOOTO BU3HAYEHHS 3a JOMOBIICHICTIO CTODPIH
pO3Mmipy TIPOLICHTIB 3 ypaxyBaHHSAM IIONUTY 1 MPOMO3ULIT KPEJUTHUX PECypCiB
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(BOIHOYAC TIPOIIEHTHI CTaBKU B OJHOMY 1 TOMY X OaHKY HE IMOBHHHI OyTH MEH-
LIMMU 33 IPOLICHTHI CTaBKH 10 BKJIAJAX);

— MPaBWJIO NP0 Te, [0 MPOLEHTH 3aBXAM WAYTH 38 OCHOBHHUM I'POILOBUM
3000B’s3aHHSIM (TLIIOM KPEIUTY);

— TIPOLEHTHI CTaBKH BCTAHOBIIOIOTHCS 3 YPaxyBaHHSAM KOHKPETHHX YMOB
MIPaBOYMHY (CyMH KPEAWTY, MOPSAAKY i CTPOKIB HOTO MOBEPHEHHS, IEPioAy CIuia-
TH, HAsABHOCTI 3a6e3meueHHs Too) %,

VY teopii nuBinicTuky (i KITaCH4HIN, 1 cydacHiil) iCHye €IUHNI TTOTIIA HA CyT-
HICTB IIPOLIEHTIB 32 KPEAUTHUM JJOTOBOPOM: IIPOLIEHT — [1€ BUHArOPOJa, Ky OOpxK-
HUK 3000B’S3aHUI CIUIATUTH KPEAWTOPY 3a KOPUCTYBAaHHS KalliTaJIOM; PO3Mip
BUHAropo/iy 3a KOPHCTYBaHHS Uy>KHM KalliTaJOM HE 3aJIe)KUTh Bill pe3yJbTaTIB
HOro BUKOPUCTaHHS; HOMIHAIbHA CyMa OCHOBHOI'O OOpry HepioAnvHO 301bIny-
€THCSl Ha PO3MIp HapaxOBaHMX MPOILCHTIB; BUILIATA MPOLIEHTIB MOXIIUBA HE Tijb-
KU ITICJIS IPOXOKEHHS EBHOTO Tepioay, a i B Oyab-sikuii 00yMOBIICHHUI cTOPO-
HaMu MOMEHT 2,

[oHATTS NPOLEHTIB caMe sIK IUIaTH 33 HaJaHHS Tpoleld y OOpr BUKOPHCTO-
BYETHCS B IHINX 3aKOHONABYHX aKTaX (AWB., 30KkpeMa, mianyHKT 14.1.206 [Togat-
KOBOT'O KoJiekcy YKpainu, myHKT 17 Haka3zy MiHicTepcTBa (iHaHCiB YKpaiHu Bin
29.11.1999 p. Ne 290 «IIpo 3aTBepmieHHs [lomoxkeHHs (CTaHAApTy) OyXTanTep-
cbKoTo 00uiKy», miamyHKT 30 myHkTy 3 moctaHoBr HBY Big 21.02.2018 p. Ne 14
«IIpo 3arBepmxenns [HeTpykuii 3 Oyxranrepcbkoro o0IiKy oneparii i3 ¢giHaHco-
BUMH IHCTpyMEHTaMH B OaHKax YKpaiHu»).

Ha BigMiHy Bif MpOIEHTIB fK IDIATH 332 MOXJIMBICTH KOPUCTYBATHCS TY)KUM
(3armo3MYeHnM) KamiTalioM, Y HayKOBIH JiTepaTypi MpaBoBa MpUpOJia MPOIEHTIB
piUHEX SIK (JOPMH BiATIOBITATBHOCTI 32 OPYIICHHS TPOIIOBUX 3000B’3aHb € MPe]I-
METOM TPUBAIHX, ajie Oe3rmriaHux cymnepedok. CKiranocs KiJibKa MO3HUIIN MI0I0
BU3HAYEHHsI IPUPOJIH MPOLEHTIB piuHMX: 1) sIK HEYCTOMKH; 2) sIK (POPMH BiIIIIKO-
JyBaHHS 30MTKiB; 3) sIK OKpeMOi HETUIIOBOI (CTIemiaabpHOT) MipH MaifHOBOI BiaIO-
BIJTAIBHOCTI, SIKa BiPI3HAETHCS SIK BiJ 30MTKIB, TaK 1 BiJl HEYCTOWKH; 4) SIK BHHA-
ropoau (IaTH) 3a KOPUCTYBAHHS «UYKUMHU» KOLITAMH.

[IpaBo kpeauTopa OTpUMATH KOMIICHCAIIIIO ¥ BUTIISIII TPHOX BIJCOTKIB PiYHUX
BCTAHOBJICHO 0€3M0CepelHb0 3aKOHOM; 3 OIVIAy Ha JUCIO3UTHBHICTH HOPMH
g, 2 c1. 625 1K iHmmii nporeHT Moxe OyTH mependadeHo TOroBOpoM abo 3aKo-
HOM. [HITHIt po3Mip TPOIIEHTIB, 30KpeMa i OUTBIINI, MOXKe OyTH y3TOKEHHHA CTO-
pOHaMH B JOTOBOpI, IIO Ja€ 3MOTY KOHTpareHTaMm y Takuil croci® MiHiMi3yBaTH
¢inancoBi pu3uky. Tak caMo KOMIIEHCALlIHHUI XapakTep Mae cruiaTa iHQIsmin-
HHUX HapaxyBaHb.

152 BesktyGuii I. A. BaHKiBCbKi NPaBOUMHM: HHMBiTBHO-TIPaBOBi NpoGnemu: mMoHorpadis. Kuis: Bumapaudo-momirpa-
iunmit nentp «KuiBcbkuii yHiBepcurer», 2005. C. 163-164.

158 Hopuukuii U. B. O6si3atenscteennoe npaso. Kommenrapuii k cr. 106-129. Ipasicoanckuii Kodexc: Ipaxmuueckuii
xommenmapuii I'K / non pen. A. W. Bunasepa un U. b. HoBunkoro. Mocksa, 1925. C. 28; JIyrn JI. A. /leHsr U IeHEXHbIE
o0si3aTenbeTBa B rpaxkaaHckoM npase. Mocksa: Craryt, 1999. C. 82-83; Beskiy6uii I. A. BaHkiBCbKi IpaBOYMHH: LHBLIb-
HO-IIpaBoOBi npodemu: MoHorpadis. Kuis: Bunasaudo-nonirpadiunuii nentp «Kuicokuii ynisepcurer», 2005. C. 155.
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Po3zoin 1

Y YUHHOMY 3aKOHOAABCTBI BiICYTHE BU3HAUEHHS «IIPOLIEHTH PIYHUX)» caMme B
KOHTEKCTI BiJIIOBIIaILHOCTI, aje, BpaXxOBYIOYM 3HAUEHHS [[bOI'0 TE€pPMiHa, KUK
BXKHMBA€EThCS B 3aKOHOJIABCTBI Ta y MPAKTHII, 30KpeMa, OaHKIBChKil, MOXKHA CTBEp-
JUKYBaTH, IO B po3yMiHHI cT. 625 IIK pomeHTH pidHrX — 11 TPOIIoBa CyMa, siKa
CIUTIauy€eThCsl OOPKHUKOM Yy pasi npocmpoyents BAKOHAHHS TPOIIOBOTO 3000B’s1-
3aHHsI (CIIaTH OOpry) W 0OUMCITIOETHCS 32 CTaBKOIO, BCTAHOBJICHOIO i3 PO3paxyH-
Ky Ha pik. Bianosiguo 1o 4. 2 cr. 625 K cTopoHu MaroTh MpaBo y3roJuTu B J10-
TOBOPI IHIKI PO3Mip MPOLEHTIB, TOOTO BU3HAYNTH iHIIY, HIX 3 %, CTaBKYy.

Hopwma 1. 2 cr. 625 LIK 1iomo po3mipy IpOLEHTIB PiYHMX Bifl MPOCTPOUYCHOT
CYMH € TUCTIO3UTHBHOIO.

Bignogsiano 1o 4. 3 cr. 625 1K cTopoHH B 10roBOpi MOXYTb BiJICTYIIUTH BiJl
MOJIOKEHD aKTiB MUBIIFHOTO 3aKOHOAABCTBA 1 BPETYJIOBATH CBOI BiTHOCHHU Ha
BJIACHUH pO3Cy.

CTOpOHH B 10OrOBOPi HE MOXKYTb BIZICTYITUTH BiJI IOJIOKEHb aKTIB IMBLUILHOTO
3aKOHOAABCTBA, SAKIIO B IIUX aKTaxX IPsMO BKa3aHO IIPO 1€, a TAKOX Y Pasi, SKIIO0
000B’SI3KOBICTB JJIS1 CTOPiH IMOJIOKEHb aKTiB IIMBUIBHOTO 3aKOHOJABCTBA BUILIU-
Bae 3 IX 3MICTy a00 i3 CyTi BITHOCHH MiXK CTOPOHAMHU.

OTKe, TPUHIUIT CBOOOJN JTOTOBOPY SIK 3arajbHa 3aca/ia IUBUILHOTO 3aKOHO-
nasctBa (crarti 3, 6 LIK) 1 sik mpuHImn norosipHoro mpasa (ct. 627 LK) y kpe-
JTUTHUX BITHOCHHAX 32 YYaCTIO CY0’ €KTIB HiAMPUEMHHUIBKOI TiSUTEHOCTI 1a€ MOXK-
JIMBICTh CTOPOHAM:

— Y3TOAWTH YMOBH CIUIATH OOPXKHUKOM IMPOLEHTIB 32 KPEIHT, 30KpeMa 1 po3-
Mip TPOLIEHTHOI CTaBKH, MEPIOJUYHICTh, MOPSIOK Ta MEpioJl HapaxyBaHHS IPO-
ILICHTIB, MOPSIOK CIUIATH TOIIO;

— Y3TOAWTH B JOTOBOPI IHIIMI pO3Mip NMPOLEHTIB PiYHUX 32 MOPYIIEHHS I'Po-
III0BOrO 3000B’s13aHHs1, TOOTO BU3HAYNTH 1HIILy CTaBKY, HiX 3a3HadeHi B 4. 2 cT. 625
LIK Tpu IpOLCHTH PIYHUX, HPUYOMY AK 8 CHOPOHY 30iTbUIeHHA, MAK | 3MEHUEeHHS.

VY LK VYkpainu akcioma pacta sunt servanda BTiIeHa, HACAMIIEpe/, V 3arajb-
HHUX HOpMax:

— crarTi 526 «3arajgbHi YMOBU BHKOHAaHHSI 3000B’SI3aHHS», 3TiJHO 3 SIKOIO
3000B’A3aHHS Ma€ BUKOHYBATHCS HAJIEKHO BIAIIOBIJHO 10 YMOB JOTOBOPY Ta BU-
Mor 1poro Konekcy, iHIMX akTiB MUBUTFHOTO 3aKOHOJABCTBA, a 33 BiACYTHOCTI
TaKAX YMOB Ta BIMOT — BiJIIIOBITHO JI0 3BUYaiB JIIOBOTO 000pOTYy a0 iHIINX BH-
MOT, 1110 3a3BUYail CTaBIISATHCS;

— crarti 629 «O00B’SI3KOBICTh IOTOBOPY» — JIOTOBIp € 000B’SI3KOBUM ISl BU-
KOoHaHHS cTopoHamMu. Y craTti 204 LK 3akpiruieHa mpe3yMiist AiHCHOCTI paBo-
yuHy. Sk 3a3Ha4yeHo B moctaHoBi BII BC Bix 14.11.2018 p. y cnpasi Ne 2-1383/
2010, «mpe3yMITList JIHCHOCTI MPaBOYMHY O3HAYae, 10 BUNHEHHUH IPAaBOYMH BBa-
KAETHCS TPABOMIPHUM, TOOTO TaKHMM, 110 TOPOJDKYE, 3MIHIOE a00 MPUIHHSE 1IH-
BUTBHI TpaBa i 000B’s3KH, TOKH IS IIPE3yMITLIisl He OyIe CIpOCTOBaHA, 30KpeMa,
Ha MiJICTaBi pillIeHHS CYy.y, sIke HaOpajo 3aKOHHOI CHJIM. Y pa3i HeCIPOCTyBaHHS
MPEe3yMIILi] MPaBOMIPHOCTI JIOrOBOpPY BCi MpaBa, HA0YTI CTOPOHAMH MPABOYNHY
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3a HUM, [TOBHHHI O€3IepeIIKOIHO 3IIHCHIOBATHCS, @ 000B’A3KH, 1[0 BUHUKII BHA-
CJIIZIOK YKJIaJICHHS JOTOBOPY, MiSIral0Th BAKOHAHHION.

SIkmo xpeanTHUH KOToBip abo Horo okpeMi yMOBH He OyJiM BU3HaHI Heiic-
HUMH, 3B)Kal0UX Ha 3araibHi 3acay IMBUIGHOTO 3aKOHO/IABCTBA 1 3000B’s13a1b-
HOTO TIpaBa, i mpaBoBoi akciomu «Pacta sunt servanda» Takox, BiH IOBUHEH BU-
KOHYBATHUCSI CTOPOHAMH BiJIIIOBITHO /10 y3TO/DKEHUX HUMH YMOB.

3aranbHi 3acajy NMBLUIBHOIO 3aKOHO/IABCTBA, MOKJIA/ICHI B OCHOBY HOPM IIPO
IiCTaBM JUIsl 3MIiHU Ta pO3ipBaHHs JOroBopy Ta akcioma «Pacta sunt servanday,
BTIJICHI B JOTOBIpHOMY IpaBi YKpaiHu, 30kpeMa y crartax 651, 652 1K, skumu
BCTAHOBJICHO ITiJICTABH ISl 3MiHU 200 PO3ipBaHHS JOTOBOPY.

Bigmosizto gm0 HOopM crareit 651, 652 11K, cr. 188 'ocogapchkoro Koaekcy
VYkpainu 3MiHH /10 JOTOBOPY MOXYTh OyTH BHECEHI 3a PILLICHHIM CYAY Juuie 3d
HAABHOCMI CHOPY WOO0 YuX YMOS i HA NIOCTABAX, CMAHOBNIEHUX 002080POM ADO
3AKOHOM.

HusinpHul Kogeke YKpailHu, Tak caMo sK 1 ['ocronapcbkuii Kogeke Ykpainu,
HE MICTUTHh HOPM TIPO Te, IO AOTOBip MOXe OyTH 3MIHEHHUH 3a pillleHHAM CyIy Ha
IiZICTaBi TOTO UM iHIIOTO MPaBOBOTO BUCHOBKY Bepxosuoro Cyny, chopmyino-
BaHOTO IIiJ] Yac PO3TJIAYy KOHKPETHOI CIIpaBH, TOOTO MPaBOBHI BIHCHOBOK Bep-
xoBHOTO CyIly HE MOKE PO3TJISIaTHCS SIK MIPaBOBa ITiJCTaBa BiIMOBITHOTO ITO30BY
npo 3MiHy ab0 po3ipBaHH: AOTOBOPY. PerynsTuBHOro 3Ha4eHHS, TOOTO CTATyCy
HOPMH IIpaBa, sIKa PEryJIroe IIEBHUI BU BiTHOCHH, IPABOBHI BUCHOBOK BepxoB-
Horo Cyany He mae. BogHo4ac npaBoBuil BUCHOBOK BepxoBHoro Cyay He Moxe
OyTH MOTHBOM (ITi/ICTaBOIO) JUII HEBUKOHAHHS OOP>KHMKOM CBOTO O0OB’SI3KY 3a
JIOTOBOPOM a00 JUTsl OMHOCTOPOHHBOT BIIMOBH BiJl BUKOHAHHS 3000B’I3aHHS BiJl-
TIOBIJJTHO HA YMOBAaX, Y3r0JUKEHHX CTOPOHAMH.

SIK1o Mixk OOPYKHUKOM Ta KPEAUTOPOM BiZICYTHiH CITip 1010 YMOB JIOTOBOPY,
TOOTO BOHHM OJIHAKOBO PO3YMiIOTh HOTO 3MICT, Cy/ 3a BJIACHOIO iHII[IaTUBOIO HE
MOJKE 3MIHUTH JIOTOBIp Ha IiJICTaBl aOCTPAKTHOTO MMPABOBOTO BUCHOBKY Bepxos-
Horo CyJy, TOOTO Takoro, 110 HEe CTOCYETHCSI KOHKPETHOTO MPaBOBITHOILICHHS 32
YUacCTIO IIUX CY0 €KTIB.

Sk 3a3Havanocs BUllle, NpaBOBi BUCHOBKU BepxoBHoro Cyay MOXYTh CIIpsi-
MOBYBAaTH Ha Mail0yTHE CylIOBY NPaKTUKY, BIUIUBATH MIPSMO UM OIIOCEPEIKOBAHO
Ha rOCMo/apChKi BIIHOCUHH, ajle BOHU HE MOXKYTh MaTH «3BOPOTHOI J1ii».

Bes3actepexxne 3actocyBanHs BUCHOBKIB BC 1o ycix 6€3 BHHSTKY HOTOBIp-
HUX BIJHOCHH O3HauyaTUME HaJaHHSA TaKUM BHCHOBKaM 3BOPOTHOI Aii, IO MpH-
TaMaHHO IPELeICHTHOMY IIpaBy.

Mniethest mpo peTpoCHeKTHBHY Aif0'>, 10 BiapisHse mpeleaeHT Bia 3aKoHy,
SIKUH BiamoBigHO 10 cT. 58 KoHctuTyii Ykpaian He Mae 3BOPOTHOI [Iii. 3aKOHO-
JlaB4a HOpMa JIOKaJIi30BaHa B 4aci, Jii€ HeraifHo abo MepCIeKTHBHO, TOMY HeMae
JIOTiKH B TOMY, IO PEry;IOBaTH HOBHUM 3aKOHOM MHHYIIE i Jii THX 0cCi0, gKi He

1% Masnuwes B. B. Cyzosuii npenenent y npasosiii cuctemi Anruii. Kuis: TIpaxcic, 2008. C. 115.
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Po3zoin 1

MOTJIM 3HATH HE YXBaJICHHWH II€ 3aKOH, a, OTXKE, CIiayBaTH iomy. lle momycka-
€THCS y MPELIeACHTHOMY IIPaBi, Y JOKTPHHI SKOTO BBAXKAETHCSA, 10 IPELEICHTOM
CyZA HIOM HE BCTaHOBIIOE HOBHUX IIPaBHI, ajle 020/0uiye HOPMY TOTO IIpaBa, sSKe
88axCAEMbCA HAABHUM, aJle TIe He OroJIolIeHe. BiamoBigHo, Ko HOpMa icHY-
Baja i Morja OyTH 3’scoBaHa (K IIe pOOUTH Cy[), TO 3aCTOCOBYBATH I MOXKHA i
IO BITHOCHH, SIKi CKITAJIUCS PaHimie, HiXk i oronocuB cya. OmHaK y IpaBOPO3yMiH-
Hi, [0 MTaHY€ B POMaHO-TEpPMAHCHKil CHCTeMi MpaBa, TaKWH MiAXin Hece B cobi
TaKy Herepea0aqyBaHiCTh, IO CTABUTh IiJ] CyMHIB BEpXOBSHCTBO MpaBa.

OT1xe, B TEeMIOPAILHOMY aCIIeKTi MpobieMa «BpaxyBaHH:» BUCHOBKIB II0J0
3aCTOCYBaHHS HOpPM IpaBa, BUKJIAJEHUX y moctaHoBax BC, mossirae y MoJIMBO-
CT1 3aCTOCYBaHHS LIMX BHCHOBKIB pa3oM i3 BIATIOBITHMMH HOPMaMH TUIBKH 0
TUX BIJIHOCHUH, SIKI BUHUKJIM TIICJISI ONPWIIIOJJHEHHS BiANOBIIHOTO BUCHOBKY BC.
VY n1oroBipHHX BiHOCHHAX Il O3Hayae, 10 Yy pasi, KOJM CTOPOHH JOTOBOPY 32
JIOMOBJICHICTIO MK COOOI0 3MIHWIIN JIOTOBIp, TOOTO «IIPHBEIH HOTO Y BiAMOBIA-
HICTB» 13 THM, sIKy HOpMY IpaBa 3actocyBaB BC y cBoeMy BHCHOBKY, CyJ NpH
BUPIIIEHH] CIIOPY CIIMPAETHCS HA TaKUi BUCHOBOK. [HIMI Miaxia o3Ha4yaB Ou, 110
Cyl, SIKWHA pO3MIIAAE CIHip MK CTOPOHAMHU JIOTOBOPY, HO-TIEpIIIe, HAIA€E BUCHOB-
ky BC 3BopoTHOI nii, mo-apyre, Cupar4nch Ha TaKUH BHCHOBOK, (DAaKTHYHO
3MIHIOE YMOBH JIOTOBOPY, TOOTO BTOPraeThCst y chepy AUCIO3UTHBHOCTI LUBLIb-
HUX BiJHOCHH.

[MizcymoBytO4M BUKIaJeHe, MOKHA 3pOOMTH Takuii BUCHOBOK: y cratti 204
[{uBinpHOTO KOZEKCY YKpaiHW 3akpiluieHa Mpe3yMIIisl MiHCHOCTI MpaBOYMHY.
SKmo KpeauTHUH 1oroBip abo HOro OKpeMi yMOBH He Oy BU3HAHI HEIiHiCHUMU,
3 OTJIAY Ha 3arajbHi 3aca/ii IUBUTHPHOTO 3aKOHOIABCTBA 1 3000B’A3aIEHOTO TIpaBa,
30KpeMa i IpaBoBOi akciomu, «Pacta sunt servanday moBHHEH BUKOHYBATHCS CTO-
pPOHaMH BIAMOBIIHO A0 y3TOKEHHX HUMH yMOB. BrucHoBOK BepxoHoro Cymy
IIOJ0 3aCTOCYBaHHS HOPM ITpaBa He MOKe OYTH IPABOBOIO MiICTABOIO YISl OHO-
CTOPOHHBOI 3MIHH YMOB KPEIUTHOTO JIOTOBOPY MiXK OaHKOM Ta Cy0’€KTOM TOCIO-
JlaproBaHHs (00csATy IpaB Ta 000B’A3KIB 32 JOTOBOPOM), OCKIUIBKH 1€ HE Tependa-
YEeHO 3aKOHOM. Takuii MpaBOBUI BUCHOBOK TAaKOXX HEe MOKe OyTH IPaBOBOIO MijI-
CTaBOIO JUIsl 3MiHM YMOB JIOTOBODY 1 MOPSIAKY HOTO BUKOHAHHS CYJIOBUM PillICHHSIM
3a BIZICyTHOCTI CHIOPY MiX CTOpOHaMH. [HaKIIe 11e CTBOPIOBATHME CHUTYAIIiIO 1pa-
BOBOI HEBU3HAYEHOCTI Ta MiJJPUBATUME CTA0UIBHICTD JJOTOBIPHHUX BiTHOCHH.
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PO3JILT 2

3AXHUCT ITPAB TA IHTEPECIB YYACHMUKIB KOPIIOPATUBHUX
BIJTHOCHUH

2.1. llpumycoBuii BUKYN aKuiil (squeeze-out) B Ykpaini:
1npo0dJieMU NPaB0O3aCTOCYBAHHSA

Hopowenxo JI. M.,
KaHo. 1opuo. HayK, 0oyexm,
Odoyenm xaghedpu YugiibHO20 Npasa i npoyecy

[HCTHTYT IPUMYCOBOTO MPOIAXY AKIii MIHOPHUTAPHUX AKLIOHEPIiB Ha BHMO-
I'y KOHTPOJIIOIOUOTO aKIioHepa (squeeze-out) Mae JOCUTh TIIMOOKE KOPIHHS B 3a-
pyOiXHMX TpaBonopsiikax. OHAK T BITYM3HSIHOTO ITPABOIIOPS/IKY BiH € HOBHM,
ajpke OyB BITPOBADKEHHMH Y HalllOHAJIbHE 3aKOHOJABCTBO JIUIIE TPH POKH TOMY.
Ie Oynmo ooymoBneHO imMmiemenTatieto Jupekrusu 2004/25/ €C €Bponeiichbko-
ro [TapnamenTy Ta Pamyu B Mexkax BUKOHaHHSI YTOIM MPO acoliamnito Mixk Ykpai-
Hoto Ta Ceponeiicbkum Corozom™®®. BBe/ieHHs 3a3Ha4€H0T IOPUIUYHOT KOHCTPYK-
1ii B yKpaiHChbKe 3aKOHOJaBCTBO OYyJIO KPUTUYHO CIIPUHHSITO NEBHOIO YaCTHHOIO
IOPUIMYHOT CMIIBHOTH ¥ OKPEMHMH YYaCHHKaMHU KOPIOpPaTUBHUX BimHOCHH. Ha-
BITh OLIbIIIE, IO TEMEPILIHBOTO Yacy JyHAIOTh 3aKJIHKU 10 CKaCyBaHHS IIbOTO 1HC-
TUTYTY SIK HEKOHCTHTYIIHHOTO. Pe30HaHC BiJ OSBHU B YKPaiHCEKOMY 3aKOHOJIaB-
CTBI 3a3HAYCHOTO IHCTUTYTY HE TIJIBKHM HE CTUXa€E 1 10ci, anie i Habupae oOepTiB.
[omo mpomenypu, MpU3HAYCHHAM SIKO1 € 3a0e3medeHHs1 OamaHCy iHTEpeciB AK
Ma)KOPUTapHUX, TaK 1 MIHOPUTAPHUX aKI[IOHEPiB, TOYATHCSA IUCKYCii B IOpUIHY-
Hiff HayIli B KOHTEKCTI MOKIIMBOCTI BipOTiTHOTO MOPYIICHHS Cy0’€KTUBHUX IIPaB
MIHOPUTAPHHX aKI[IOHEPIB Y pa3i MPUMYyCOBOTO M030aBIeHHS iX IpaBa BIACHOCTI
Ha aKIlii, CTOCOBHO BCTAaHOBJICHHS I[iHHM aKIili, a TAKOX BiIIOBITHOCTI MOPSIKY
000B’SI3KOBOTO TIPOJAXKY aKIili MIHOPUTApHUX aKI[IOHEPiB MPHUHITUITY HETIOPYIII-
HOCTI TIpaBa BIACHOCTI, Bu3HadeHoMy 11. | [lepmoro mporokomy 1o Konsenuii npo
3aXUCT TPaB JIFOJUHH i OCHOBOIOJIOXKHHUX cBoOox Ta cT. 41 Korcrutymii Ykpai-
Hu. [IpakTuka peanizarii squeeze-out € BiTHOCHO HOBOIO JUIsl YKPaiHCHKHUX aKIlio-
HEpHHUX TOBapHCTB Ta aKIiOHEPIB i, K 1 Oyab-Ke HOBE SBUILE, CIIPUHMAETHCS
CYCHIJIbCTBOM 3 IIEBHOIO HACTOPOIKEHICTIO, HE TUBIISIYMCH Ha TOH (aKT, 0 B pO3-
BUHYTHX €BpOIEHCHKHX KpaiHax el MexaHi3M ycminiHo mnpariroe me 3 90-x po-
KiB MuHyJ0rO0 cTOMiTTA

155 TIpo immiemenTaniio Yroau npo acomianiio Mix YkpaiHoto, 3 oauiei croponu, Ta €sponeiicbkum Coio3om, €Bpo-
Hery Minictpis Ykpainu Big 17 Bepecust 2014 p. Ne 847-p. 3axonooascmeo Vkpainu. URL: https://zakon.rada.gov.ua/
laws/show/847-2014-%D1%80#Text (nata 3BeprenHs: 10.03.2020).

1% Nopowenxko JI. 1{oao BifnoBiAHOCTI NpoLeAypH 060B’A3KOBOrO MPOAAXKY aKUiil (Squeeze-out) MPUHLMITY HEIO-
PYLHOCTI paBa BIacHOCTi. [Tionpuemnuymeo, 2ocnooapcmeo i npaso. 2020. Ne 7. C. 76.
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Po3zoin 2

INosiBa npoekTiB 3akoHIB «IIpo akIioHEepHI TOBapUCTBa», CHCTEMaTH4YHI 00-
TOBOPEHHS IMX 3aKOHOIIPOEKTIB HAYKOBISIMU Ta MPAKTHKaMH Ha Pi3HUX 1miatdop-
Max CBif4aTh IO aKTyalbHICTh NUTaHb 3aCTOCYBAaHHA IPOLEaypH Squeeze-out,
HEOOXiHICTh ajanTailii HaliOHAJFHOTO 3aKOHONABCTBA JI0 3aKOHOAaBcTBA €C y
cdepi MpUMyCOBOro BUKYIY aKLild Ta BIOCKOHAJIECHHS BITYM3HSHOIO 3aKOHOIAB-
CTBa MPO KOMITaHii.

[MutaHHSIM NMpUMYCOBOro BHKYIY aKIlii, mpobiemMaMm Horo IpaBopealiisarii,
3axHCTy MPaB YIaCHUKIB aKI[IOHEPHOTO TOBAPUCTBA MPHUILUIIN yBary Taki BUCHI:
B. K. Augpees, O. B. Birnsik, B. A. Benos, A. 0. Bypuak, 0. M. JKopHokyH,
0. B. Konoroiina, B. A. Jlanres, [I. B. Jlomakin, JI. JI. Pynenko ta in. BomgHouac
Yyepe3 JUHAMIYHUHA PO3BUTOK KOPIOPAaTUBHOTO 3aKOHOJABCTBA, 30KPEMa iCTOTHOIO
3MIHOIO aKI[IOHEPHOTO 3aKOHO/ABCTBA, a TAKOX 3 YPaxyBaHHSIM TOTO, IO OUIb-
IIICTh HAyKOBHX JOCTI/DKCHb 3 aHAJi30BaHUX MUTaHb NPOBOIMIACS IO IMOSBU
HOBOT'0 3aKOHOJIABCTBA, € MiJICTaBH CTBEP/XKYBATHU PO 00 €KTUBHY HEOOXITHICTh
31 ICHEHHS] TEOPETUYHOTO TOCIIPKEHHS TUTaHb IPUMYCOBOT'O BUKYITY aKIIii.

3acTocyBaHHS MeXaHI3My squeeze-out B YKpaiHi HaBiTh IMiciIs 3MiHU 3aKOHO-
JTAaBCTBA B Iii chepi MOKHA OXapaKTEepH3yBaTH SIK BKpail obepexHe. Biamosigno
JIO CTaTUCTHYHUX JaHnX Ha 2020 pik mpaKkTHKa 3aCTOCYBAHHS MTPOLIETYPHU squeeze-
out B YKpaiHi Mae MOOTMHOKHUIT XapakTep. 30KpeMa, 3 MOMEHTY 3allpOBaPKCHHS
y 2017 poui npouienypu 000B’I3KOBOTO BHKYITY akI[iii HA BUMOT'Y O0COOH, SiKa €
BJIACHUKOM JIOMIHYIOYOTO KOHTPOJBHOTO TakeTa y po3mipi 95 %, Bchoro 328 ak-
LiOHEPHUX TOBAPKUCTB HPOMIILIM Yepes 1o npouexypy™. 216 mpouenyp squeeze-
out i3 3aranpHOi KUIbKOCTI BinOyJocs 3rifHo i3 [TpukiHlieBUME Ta MepexiTHUMU
NoJ0oXeHHAMH 3akony Ykpainu Bif 23.03.2017 Ne 1983-VIII «Iloxo minsumien-
HS piBHA KOPIOPATHBHOTO YIPABIIiHHS B aKIIOHEPHIX TOBaprUCTBax». 112 squeeze-
out 37ilicHEHO 3a MpOlEAYpPOIO, KA BU3HAaYeHa y cT. 652 3akony Ykpainu «IIpo
aKI[IOHEpHI TOBAPUCTBAY.

Cranom Ha | 6epesns 2020 poky Ha OaHKIBCPKUX paXyHKaX yMOBHOTO 30epi-
raHHs (€CKpoy), siKi OyJIM BiJKPUTI B MeXax 3[1HCHEHHs NpoLenyp 000B’I13KOBO-
rO BHUKYILy aKIiii y MiIHOpUTapHHUX aKIioHepiB, 30epiranocs 436 MUIbIOHIB IpH-
BeHb. Lli KomTH npu3HaveHi A1 BUIUIATH (PI3UYHUM 1 FOPUAXNIHUM 0co0aM, SKi €
MIHOPUTapHUMH aKIiOHEpaMH TOBAPHCTB, Jie BiOynacs mpouenypa squeeze-out.
3 moyvaTKy 3anpoBa/LKEHHs squeeze-out 3 paXxyHKIB €CKpOy BIATIOBITHO IO Hai-
CIaHUX BUMOT BHIDIadeHO Bxe 980 minbioniB rpuseHb. Ilix gac BUKyIy axiiit
KOLITH OTpUMAJH 33 THCAYi MiHOPUTApHUX aKIioHepiB®, OnHiero 3 NpUYmH, 40~
My KOLITH 3aJIMIIAIOTHCS Ha paxyHKax He3aTpeOyBaHHMH, € HETOYHICTh a00 3Mi-
Ha aJipec aKiioHepa, sika Oyia 3a3HaueHa HUM TPH BIIKPUTTI PaXyHKY B I[IHHUX

157 Squeeze-out: komii myGaiuHMX Ge3BimKIMUHNX BUMOT. Dondosuti sicnux Hayionansnozo denosumapiio Vepainu.
URL: https://www.csd.ua/index.php?option=com_easytable&view=easytable&id=48&Itemid=342&lang=ua (nara 3Bep-
nenns: 30.06.2020).

158 3 1ouaTKy 3ampoOBa/PKEHHs SqUEEZE-out y MIHOPHTApHi aKL{iOHEPH OTPUMAIH Maiike MiIbAP/ rpuBeHs. Hayionano-
Ha Komicisi 3 yinHux nanepie ma ¢onoosozo punxy. URL: https://www.nssmc.gov.ua/z-pochatku-zaprovadzhennia-skviz-
autu-minorytarni-aktsionery-otrymaly-maizhe-miliard-hryven/ (nara 3sepuenns: 10.03.2020).
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rarepax y Jerno3uTapHiil cucTeMi, 0 TeX CBIIYNTH IPO Te, IO TaKi aKIiOHEpH
€ «CIUITYMMW», BOHU a00 He 3allikaBJieHi B eeKTHBHIA poOoTi kommaHii, abo
B3arai € TaKMMH, BiITHOCHO SIKMX HeMae iH(popMallii k1Bl BOHU 4 Hi™,

[Ipo rocTpory mpobreMaTHKH CBITYUTH 1 TOH ¢akT, mo B jumHi 2019 poky
47 HapoIHUX JAEMyTaTiB YKpaiHu 3BEPHYIHCH i3 KOHCTUTYIIIIHUM TOZAHHAM 10
Koncrurymniitroro Cyny Ykpaiau (mani — KCY) i3 mpoxaHHSIM NepeBipUTH Ha Bi-
moBimHicTs KoHCTHTYIIT VKpaiHK Ta BU3HATH HEKOHCTUTYLIHHUMHE ITOJOKEHHS
JeSIKUX 3aKOHIB II0JI0 IIPUMYCOBOTO BHUKYITY Y MIHOPHUTAPHHUX AKIIOHEPIiB aKIIii
AKIIOHEPHUX TOBAPUCTB. Y 3BEpHEHHI 3a3HAYANIOC, 10 HOJN0KeHHs cT. 652 3ako-
Hy Ykpainn «IIpo akiionepHi ToBapucTtBa» cymnepedats Koncrurynii Ykpainu ta
BucHoBkaM KCVY cTocoBHO IOpyIIEHHS IpaB BIIACHUKIB aKIliii Ha MUpPHE BOJIOJIIH-
HS T BUTbHE PO3IOPS/HKEHHS CBOIM MaliHOM Ta IOBHHHI OyTH BH3HAHI HEKOHCTH-
TyuiitHUMH. Y BiAnoBiab Ha 1e Acorianis npaBHUKiB Ykpainn (Komiter 3 kopmo-
paTUBHOTO IpaBa Ta ()OHIO0BOTO PHHKY) ONPIIIOAHIIIA CBOE BIKPUTE 3BEPHEHHS
10 KCVY, B skoMy He TIOTOKYBaJIacsl 3 MOMJIUBICTIO BU3HAHHS HEKOHCTUTYIIHU-
MU BIJIIOBIHHX TTOJIOKEHB 3aK0HiB. Benmuka [Tanara KCVY BimMoBHia y BiKpuUT-
Ti KOHCTUTYIII{HOTO POBAJPKEHHS 32 UM MOJJaHHSIM, MOTHBYIOUH CBOE PillICHHS
HETIICYHICTIO Cy/ly MOPYIIEHHX y KOHCTUTYIIHHOMY MoianHi muTtans %,

[IpakTuka rocogapchbKux CyJIiB I0JI0 TUTaHb 3aCTOCYBaHHs SQUEeze-out ta-
KOX 11e He copMyBanacs. € MOOAMHOKI CyJIOBI PillIEHHS, SIKI BUPIIIYIOTh JIMIIE
OKpeMi MUTaHHs 3aCTOCYBaHHS TaKOrO0 MEXaHi3My, HallpUKJIaJ, 1€ CTOCYEThCS
MUTaHb TPUMYCOBOTO BUKYIY aKIiii Ha mifictaBi myOiaiuyHOT O€3BiIKINYHOT BH-
MOTH TIpo mpuAOaHHS aKIiil y BCiX BJACHUKIB aKI[iif Ta BU3HAHHS IIpaBa IMO3UBa-
4a Ha OTPUMAHHs KOMIIEHCAIl] 33 IPUMYyCOBO BUJIy4YeHi akuiit®!, nurans 3a6e3me-
YeHHS MO030BY IUIIXOM 3a0opoHu LleHTpampHOMY Ieno3uTapiro MiHHUX MarepiB
BKJIIOYATH Ma)KOPUTApHOTO aklioHepa B Iepelnik (peectp) akuioHepin®? romo.
OTxe, aHaJTI3 MPaKTUKX HAiOHATBHUX TOCTIONAPCHKUX CYIiB Ja€ 3MOTY OOa4m-
TH, IIO PIMIEHHS LIOJ0 Squeeze-out € HeUYHCICHHUMH, IO CBIJYUTh PO HOBH3HY
i€l TpaBOBOI KOHCTPYKIII i, IK HACTIAOK, BIACYTHICTH CTaJOi CyIOBOI MPaKTH-
ku'®®, BOavaeThes, M0 OCHOBHHM CIOCOOOM 3aXMCTy TOPYIIEHUX MPaB MiHODH-
TapiiB MOXe BUCTYIATH IT030B PO BIIIKOIYBAaHHS 30MTKIB, 3alOAISHIX Yepes3
HEHaJeXHE BU3HAYCHHS IIHU IMX LiHHKX nanepis. [Ipore mizncraB ass HEBIOBO-

1% TTopomenko JI. M. 11loji0 tinu npofaky akuiit y cksis-ayTi. Ljusinene npaso Vpainu: HOGI UKIUKY | nepcnekmusu
possumky: matepiann XV MbKHapOIHOT HAYKOBO-NPAKTHYHOI KOH(EPEHIIil, MPHUCBsIYeH0T 98- piuHMII 3 JHS HAPODKEHHS
JI-pa IopuzI. HayK, wieHa-kopecrmonaenta AH YPCP B. T1. Macnosa, 28 motoro 2020 p. Xapkis: [Ipaso, 2020. C. 172.

160 yxpana Bemukoi ITanatu Konctutymiitnoro Cymy Vipainm Big 10 sxostasa 2019 p. Ne 45-y/2019. Ogpiyitinuii ee6-
catim Koncmumyyiiinozo Cydy Vkpainu. URL: http://ccu.gov.ua/sites/default/files/docs/45_y 2019.pdf (nata 3BepHenns:
11.03.2020).

161 [Tocranosa Bepxosnoro Cyy y ckiaji konerii cymis Kacamiiinoro rocrosapeskoro cyay Big 29 ciuns 2020 p. y
crpasi Ne 905/671/19. €ounuii depacasnuii peecmp cydosux piwens. URL: http://reyestr.court.gov.ua/Review/87363474
(mara 3Beprenns: 11.03.2020).

162 [Tocranosa Bepxosuoro Cysy y ckiaji konerii cymuis Kacauiitnoro rocriogapeskoro cysy Bin 20 uepsus 2018 p.
y crpasi Ne 914/228/18. €ounuii depacasnuii peccmp cyoosux piwens. URL: http://www.reyestr.court.gov.ua/Review/
74882223 (nata 3sepHenHs: 23.05.2020).

163 TTopomenko JI. 1llos0 BiAmoBigHOCTI mpoleypr 060B’I3K0BOr0 MPOJAXy aKIiil (squeeze-out) IPUHIMITY HETo-
PYLHOCTI paBa BIacHOCTi. [Tionpuemnuymeo, 2ocnooapcmeo i npago. 2020. Ne 7. C. 77.
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Po3zoin 2

JICHHS. BHACIIZOK MPUMYCOBOTO BHKYIy aKI[iif Moxke OyTH Oe3iid: MOYMHAI0YN
BiZl caMoro (pakTy IPUMYCOBOTO BHKYIy IO BUIUIAYEHOI IIIHA. AHAII3 CyZOBOi
MIPaKTHKH TOKa3ye, 110 B OCHOBI 3BEPHEHHA 10 CyIy 3 MO30BHHMH 3asiBAMH 32
pe3ynpTaTaMu 3MiHCHEHHS MPUMYCOBOTO BUKYITYy aKIliii Half9acTille JIE)KUTh He-
3rofia i3 caMuM (PakTOM TaKOTO BUKYIy. MiHOpHTapHi akI[iOHEpPH YacTO Ipar-
HYTb 13 pi3HUX NPUYUH y CyJJOBOMY MOPS/IKY BU3HATH BUMHCHHH NPaBOYMH 3 BH-
KYIy aKIliii HeJIIICHAM 1 BiTHOBHUTH CBOI IIpaBa aKIlioHepa.

BaxniBuii kpok y (opMyBaHHS ITPaBOBOI MO3MILIT 0J0 MUTAHHSI, YU MOPY-
IIye Ipoleaypa squeeze-out OCHOBHHN 3akoH Ykpainu Ta KoHBeHIliro mpo 3a-
XHUCT TIpaB JIIOAWHU i OCHOBOIOJIOXHHUX CBOOOJ, MOBMHHA 3poOuTn Benmka Ila-
nara Bepxosroro Cyay. B 1 mpoBajkeHHi 3HaxomuThest crpaBa Ne 908/137/18
PO BM3HAHHA NMPABOYMHIB IIOJ0 MPUMYCOBOTO BHKYMY aKIiil HemicHumu ®?,
CrpaBy nepenano BIT BC, ockiibku BH3HAaHHS HEKOHCTUTYLIHHOIO MPOLELypU
squeeze-out € BHKITFOYHOIO MPABOBOIO MPOOJIEMOI0, BUPIIICHHS KO € HeoOXi-
HUM JUTs 3a0€31e4eHHsI pO3BUTKY IpaBa Ta (OPMYBaHHS €MHOI IPaBO3acTOCOB-
40i MPaKTHKH, KPiM TOTO, BOHO IMOTEHIiHO 3ayinae mpasa noHaja 440 Tucsy
MiHOPUTAPHHUX aKI[IOHEPiB.

Cyau HIOKYMX 1HCTaHIi He BU3HAIN HEeNIHCHIMHA IPAaBOYNHH 100 3000B’sI-
3aHHsI TTPOJIATH MPOCTI akMii y pasi MOJaHHS 0 TOBApHCTBa ITyOmigHOI Oe3Bia-
KJIMYHOT BUMOT'H, MOTHBYIOUH L€ THUM, 1[0 MpoLeaAypa squeeze-out He MopylIye
MPaBO BJIIACHOCTI MIHOPUTapHUX akKIioHepiB y po3yMiHHi cT. 1 [lepmoro nporo-
konry 1o KonBeHmii: miacraBy, HOPSJOK Ta YMOBH IPHUMYCOBOTO BiAdy)KEHHS aK-
1iif, BU3HaYeHi 3aKOHOM; OCKIJIbKM BCTaHOBJIICHO 3000B’S3aHHS IMONEPEAHBOTO 1
MOBHOTO BijmIKoayBaHHs BaprocTi akuiil. Pimenns BII BC y miii cripasi e He
MPUIHATE, ajle BOHO MaTUMe CTpaTeriuHe 3HaueHHs AJIsI IPaBO3acTOCyBaHHS MPO-
LelypH squeeze-out Ta AacTh BiJIOBiAI Ha YUCICHHI NUTaHHS MPaBO3aCTOCOBHOI
MIPaKTHKH.

OTKe, BIICYTHICTD €IHOCTI B JOKTPHHAJILHOMY PO3yMiHHI BiIMOBIAHOCTI MpO-
Heaypu 00O0B’S3KOBOTO MPOJaXy akiii (squeeze-out) IPUHIMITY HEMOPYUTHOCTI
MpaBa BIIACHOCTI, BIICYTHICTh OJHO3HAYHOI MO3HUIIIT CYAy MO0 3aKOHHOCTI ITi€l
MPOIIETYPH 3yMOBIIIOE€ HEOOXIIHICTE TOCIIIKEHHS [IOTO MUTAHHS.

3 morsy eKOHOMIYHOT TOUIBHOCTI IPUMYCOBHH BUKYII aKI[ii — 11€ MOMKJIIH-
BiCTh 3aBEPIIUTH MPOLEC KOHCOMIJAIii aKIliif aKI[iOHEPHOTO TOBAapUCTBA B PyKax
aKIioHepa, SKUH € BIACHIUKOM IOMIHYIOUOTO TMaKeTa aKiild, Ha YMOBaxX, MaKCH-
MaJIBHO BUTITHUX sIK JUTs HaOyBada, Tak i I MiHOPUTAPHUX aKI[IOHEPIB.

[poueaypa npuMycoBOT0 BUKYITy aKiliii Ma)KOPUTAPHUMH aKI[IOHEpaMH y Mi-
HOpUTApIiB y 6araTbox KpaiHax CBITY € e(heKTHBHUM 3aCO00M 3aXHCTY MPaB BEJIH-
KHX {HBECTOPIB i MOMYJSIPHUM TaKTUIHUM MIPUAOMOM, IO A€ 3MOTY e(DeKTUBHO
PETYJIIOBATH IPOLIEC KOPIIOPATHBHOTO YIIPABIiHHS B FOCIIOJaPCHKUX OpraHi3alisx,
OJTHUM 3 IHCTPYMEHTapIiiB, SIKHH CHpPUSIE HEJOMYLIEHHIO KOPIIOPATHBHUX KOH(D-

164 yxpana Benukoi [Manatu Bepxosroro Cymy Bin 14 ksitus 2020 p. y cnipasi Ne 908/137/18. €Counuii deporcasnuii
peecmp cyoosux piwens. URL: http://www.reyestr.court.gov.ua/Review/88815833 (nata 3seprenns: 11.06.2020).
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JKTIB MK YY9aCHUKaMH Ta Tapaiizalii JisubHOCTI mignpueMctB. [IpumycoBuit
BUKYII aKI[iif MIHOPUTApHUX aKIiOHepiB 0e3 IX 3roju — 11 Ha3BUYailHO Ba)KJIMBa
i HOBa 1l YKpaiHu mpoleaypa, sika B MDKHAPOAHIN NpakTHL Bioma i Ha-
3BOIO Squeeze-out (aHTJI. — «BUTICHEHHS, «BHIABIIOBAHHS» ). PO3MOBCIOMKEHICTh
BUKOPHCTAHHS Li€] MPOIEAYypH Y CBiTI 00yMOBJICHa HEMOXKIIMBICTIO BPETYIIIOBAH-
HS TIEBHHUX BIJTHOCHH MDXK y4acHHKaMHu Oe3 HIKOAM iHTepecaM BEJIHKHX iHBECTO-
piB, rocriofapchkoi oprasizariii 3arajioM, a iHOIi — it ekoHoMmiLi KpaiHu. Y pasi ii
3aCTOCYBaHHS IHTEpPECH iHBECTOpa € OUTBIN 3aXWIICHWMH, BiH Ma€ MOXIHUBICTh
BIUIMBATH Ha TMPOILECH YIPABIIHHS B TOBAPHCTBI, 10 MO3UTHBHO MO3HAYAETHCS
Ha ¢(PEKTHBHOCTI JISUTBHOCTI TAKOTO TOBAPHCTBA, TAKOXK II€ BUPIMIy€e TMpoOIeMy
ICHYBaHHS aKI[IOHEePiB, OC3MIsSIBHICTE SIKUX OJIOKY€E poOOTY KOMIIaHii.

[Ipore squeeze-out € ogHUM 13 HAUOITBII HEOJHO3HAYHUX IHCTPYMEHTIB, 3a-
MO3MYCHUX HAI[IOHAJIBHOIO MPABOBOKO cucTemoro. Ha BiaMiHy Bin Ykpainu mpo-
neaypa squeeze-out 3a KOPJJOHOM HE TUTBKU JJABHO IHCTHTYIIOHANII30BaHa, aje i
aKTUBHO 3aCTOCOBYETHCS y Oi3Hec-mpakTHLi. | SKII0 Ha MoyaTky CBOrO BIIPOBA-
JOKCHHSI BOHA BHKJIMKAjIa HEBIOBOJICHHS MPiOHMX 1HBECTOPIB, SIKI BBayKaH ii Jie-
rajizami€ero eKcIpornpiaii, To 3apa3 MUTaHHs Mpo 11 3aKOHHICTH Ta JOLIIBHICTH
30BciM He moctae. Hanpuknan, y HiMmedunsi mys akmioHepiB, M0 BOJOAIIOTH HE
MeHme 95 % akuiidi KoMnaHii, Mae IPaBO BUTICHUTH MEHILICTh aKI[IOHEPiB, BH-
TUTaTUBIIM iM afeKBaTHY KoMmeHcairo (ct. 39a 3akony «IIpo HaOyTTs Ta moriau-
HaHHA HiHHMX nanepis»)'®®. Kpim 3akoHomaBcTBa Mpo LiHHI Mamepi, Ipouesypy
KOHCOJII Al akiii peryIrorTh 1 monokenus § 327a—327f 3akony «IIpo akirio-
HepHi ToBapucTBa»'®. Brepie B icropii HiMeuunHu Leif 3aK0H BU3HAUMB TIpa-
BOBY OCHOBY JUIS IIPUMYCOBOTO ToriuHaHHS. [licis 3aMiHu 1oOpOBUIHHOTO TIO-
TJIMHAHHS Ha PUMYCOBE HE BUHHKAJO MUTaHb MIOAO MOPYIICHHS MM 3aKOHOM
Konctutymii, kpiM TOT0, BiAMTOBIIHO J0 MOJOXKEHH 3aKOHOAABCTBA, TaKa IicTa-
Ba, SIK HEaJleKBaTHA KOMIIEHCAIlis, € HEIOCTAaTHBOIO ISl TOTO, 100 MepenIKoIKa-
TH BUTICHEHHIO MiHOpUTapiiB. 3aco00M 3aXHCTy MIHOpPHUTApiiB 38 HIMELILKUM 3a-
KOHOJJABCTBOM € Te, IO TaKi aKI[IOHepH MOXKYTh OCKapKUTH HPHUMYCOBHI BUKYII
akuii y cyai. He3paxarouu Ha Te, 1110 332 HIMEIIbKUM 3aKOHOJIABCTBOM HAaBiTh SIK-
10 Ipoleaypa squeeze-out 11e TPUBAE, OCHOBHUI aKIliOHEp Ma€e MPaBO 3apPEecT-
pyBaTHCsl B KOMEPLIHHOMY PEeCTpi, OT)KE, MOYMHAETHCS IpoLec il CXBaJCHHS,
i BCi aKuii, AKi HaJlexKaTh MiIHOPUTAPHUM aKIiOHEpaM, HepeaaloThes iomy?®,

BinmosinHo 10 monoxkeHs 3akoHy BenmukooOpuranii 2006 poky «IIpo komma-
Hii» oco0a, sxa mpuadana 90 % axmii KomIaHii, Mae MPaBo MPUMYCOBO BUKYIIH-
TH aKIii y ApiOHUX aKIfioHepiB. Y CTaTyTi KOMMaHii 3a3BU4ail yTOYHIOIOTHCS T10-
JIOKEHHS 00 peastizanii mpaBa OLIBIIOCTI Ha IPUMYCOBHH BHKYII aKIid y MiHO-

165 Wertpapiererwerbs- und Ubernahmegesetz. Bundesministerium der Justiz und fur Verbraucherschutz. Bundesa-
ment fur Justiz. URL: https://www.gesetze-im-internet.de/wp_g/ (reviewed: 20.06.2020).

166 Aktiengesetz. Bundesministerium der Justiz und fur Verbraucherschutz. Bundesament fur Justiz. URL: https:/Aww.ge-
setze-im-internet.de/aktg/index.html (reviewed: 21.06.2020).

167 NTopomenko JI. 1llozo BiAnoBigHOCTI mpolexypr 060B’13K0BOr0 MPOJaXy aKIiil (SqUeeze-out) mpuHIHMITy Hero-
PYIIHOCTI 1paBa BiacHocTi. ITionpuemnuymso, cocnodapcmeo i npaso. 2020. Ne 7. C. 78.
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pHTapiiB, BHOCATHCS ITOJIOKECHHS PO NPUMYCOBHH MPOJAX aKIii, HapUKIA,
perIaMeHTyeThCS YMOBa IOJI0 CIIPABEUIMBOI IiHK, 3a3HAYAIOTHCS (POPMYIIH JUIs
OLIIHKM YaCTKU MEHIIOCTI. AJie Oyap-sika JeTaizamis MojokeHb 3aKOHOIaBCTBa
y cTaryTi He MOBHHHA MOPYIIYBaTH NpaBa JApiOHKUX aKLioHepiB 1 OyTH HecnpaBen-
nuBOX0%,

Haiisinomimoro y npaxtuiii €CII cripaBoro momo Squeeze-out e cripaBa Bra-
melid and Malmstrom v. Sweden (1982) cTocoBHO TOTO, 1[0 IPHUMYCOBHH BUKYTI
aknii € mopymeHHsaM cT. 1 [Ipotokomy 1 mo Konsenmii. Ha Toit MoMeHT ckapry
posrisimaB He €CILJI, a €Bporneiicbka Komicis 3 mpaB moanan (gani — Kowmicis),
sKa BiIMOBWIJIAa y 3a70BOJIeHHI ckapru. Kowmicis y cBoeMy pilleHHI 3a3HaymIa,
mo 00O0B’S30K MepegaT CBOE MaifHO iHIII 0co0i He cymepeduuTs cT. 1, mpore B
Oyzap-siKOMy pa3i HEoOXiHO rapaHTyBaTH, IO 3aKOH HE CTBOPIOE HEPIBHOCTI
CTODIH, a TIOJIOKEHHS! IIBE/ICBKOTO 3aKOHOJIaBCTBa, Ha AyMKy Kowmicii, He cTBO-
pIOBaJI TaKy HEpIBHICTB, a OTXKE, HE MOPYIIYBaIN IPAaBO Ha MUPHE BOJIOJIHHS
MaiiHoM. [{e MOoTHBYBaJIOCS THM, IIIO: TO-TIEpIIIe, X04a 3aKOH 1 mepeadadas 000-
B’s130K MIHOPHUTAPIIB MPOJATU CBOI aKIlii HA BUMOTY Ma)KOPUTAPHOTO aKIlioHepa,
BiH TAaKOXX HaJaBaB MiHOPWUTApisiM NMPaBO BHMaraTW BUKYIUTH IXHI aKimii; mo-
JIpyTe, IpaBo 0COOM Ha MUPHE BOJIOJIHHS MailHOM He MO)ke OyTH MepenIko00
JUIsl 3MiH y PEeryJIlOBaHHI MPUBATHONPABOBUX BiJTHOCHH BJIACHOCTI, SIKIIO JOTPH-
MaHo Gananc iHTepeci (m. 82 pimenns Kowmicii)'®, €CIII ¢akTuuno BU3HAB,
110 SQUEeeze-out € HemPaBOMIPHUM HE caM cO00F0, a JIMIIE TOI, KOJIHU M030aBICH-
Hsl TIpaBa BIIACHOCTI 31HCHIOEThCS O€3 BUILIATH PO3YMHOT KOMIEHCAIlii, sSiKa Biji-
TIOBIIA€ peaNTbHIM BapTOCTI MalHa.

Koncruryniinuii cyn ABctpii y pimenHi Big 27 uepsas 2018 poky y cmpasi
Ne G 30/2017 nmiHmoB BHUCHOBKY, IO ITOJIOXEHHS 3aKOHOMABCTBa ABCTpIi, sKi
PETYIOI0Th MUTAHHS «BUTICHEHHS» MIHOPHTAPHHUX aKI[IOHEPiB, HE TMOPYIIYIOTh
Koncrutyuiro. Cyn 3a3HauuB, 10 CTBOPEHHS e(EKTHBHOT KOPIOPATUBHOI CTPYK-
Typu Biamopigae intepecam cycminbctal’®. Koncrutyuiitnuit cys Xopsartii y
2007 poui He 3a/10BITBHUB 11030B, TIOAAHUHA MIHOPUTAPHUMH aKllioHepamH ¢imia-
Jy Komnanii Siemens. MiHOpuTapii NpOCHIIN BU3HATH TTOJIOXKEHHS 3aKOHO/IABCTBA
po squeeze-out HEKOHCTHTYHiHHUMHU. CyJ He NMPUHHSB AOBOJM IO3WBAUiB Ta
MIOCTaHOBHUB, IO squeeze-out He BIUIMBA€E HA IX IpaBa, OCKUIBKH MIHOPUTAPHUM
aKIliOHEepaM BHILIAYY€EThCSI KOMIICHCAIIS 3a TIepeIaHi HUMH aKilii. Y pillleHHi cya
3a3HAYMB, III0 METOIO SqUeeze-out € 3aXUCT MAKOPUTAPHOTO aKI[ioHepa BiJl MOX-
JIMBOTO 3JIOBKUBAHHS IIPAaBOM MIHOPUTAPHUX aKLIOHEPIB OCKAP)KYBaTH PillICHHS
300piB aKI[IOHEPIB 1 y TaKHii CIIOCiO 3aTpUMyBaTH BUKOHAHHS PillIeHb Ta CTBOPIO-

168 Companies Act 2006. Legislation.gov.uk. URL: http://www.legislation.gov.uk/ukpga/2006/46/pdfs/ukpga_ 20060046_
en.pdf (reviewed: 20.05.2020).

169 Bramelid and Malmstrom v. Sweden (1982). ECHR CaseLaw. URL: http://echr.ketse.com/doc/8588.79-8589.79-
en-19821012/ (reviewed).

170 Verfassungsgerichtshof Osterreich: VIGH 27.06.2018, G 30/2017. URL: https://www.vfgh.gv.at/downloads/\VfGH_
Entscheidung_G_30-2017_Gesellschafter Ausschlussgesetz_.pdf (reviewed: 15.03.2020).
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BAaTH TIEPEIIKOAH B JisILHOCTI KOMOaHiit't. BimoBiaHicTh MexaHizsMy squUeeze-
out nonoxeHHAM KoHCTuTywii posrisnanacs cyJoBUMH OpraHaMu 0araTbox iH-
KX KpaiH, 30kpemMa, Himequnnu, [Tonbuy, Yexii, PymyHii Ta iHIIHX.

BoueBuip, CBITOBA MPAKTHKA BUXOIUTH 3 TOTO, 110 MpOIeaypa squeeze-0ut —
1ie Gy1aro, IPOrpecuBHA MPOLEAYPa, KA OJHAKOBO BPAXOBYE IHTEPECH BCiX aKIlio-
HepiB, aJKe )KOPCTKHIA KOHTPOJIb 3a IPOIELypOI0 IPUMYCOBOTO BUKYILY 1 3a I[iHO-
YTBOPEHHSIM JIa€ 3MOT'Y MaKCUMaJIbHO BpaxyBaTH iHTepecu 000X ctopiH. [Ipote B
CydYacHIH IOpHIUYHIN HayIli Ta Ha MPAKTUI 3 OOKY MiHOPUTapHUX aKI[IOHEPIB €
JyMKa, 110 Ipoleaypa Squeeze-out, nepeabaueHa ct. 652 3akony Ykpainu «I1po
aKI[IOHEPHI TOBapUCTBa», € HENPaBOMIpHOIO, ropyirye KoHcrutyniro Ykpainu i
KoHBeHIi0 Mpo 3aXUCT MpaB JIOJUHU i OCHOBOMIOIOXHUX cBoOon. Hapixaum
KaMeHeM CTajla IPUMYCOBa MPUPOJIa 3a3HAYEHOI0 IHCTPYMEHTY, 10 HIOUTO MO-
K€ BIUIMHYTH Ha MpaBa MIHOPUTapHHUX aKLIOHEPiB TOBapUCTBAa. [CHYIOTh TaKOX
HapiKaHHS Ha 3JIOBXXHUBAHHS B MPOIIECi peaizaiii, OCHOBHI 3 SKHX 3BOASTHCS IO
HecrpaBeanuBol wiHu akuid. Hanpukmnazn, O. Konoroitna, B. Cradiiiuyk BBaXka-
I0Th, 10 BITYM3HSIHA MOJENH IPABOBOTO PETYIIOBAHHS MPOLEYPHU NPUMYCOBOTO
MPOAAXy aKIiil (squeeze-out) Ha MiACTaBi MyOIiYHOT BUMOTH BIIACHHUKA JIOMiHY-
I0Y0T0 KOHTPOJILHOTO TaKeTa akIliif, 3aCHOBaHa Ha OPUTAHCHKIil (€eBpOMEHChKiii)
MOJIEJI PEryJIOBaHHS ITyOIiYHOT TPOIO3HILiT, MTiUIATa€e JOONPALIOBAHHIO 3 METOIO
3a0e3medeHHs rapanTiii mpaB MiHopuTapiis. Lle, Ha iX TymMKy, 00yMOBI€HO HE00-
XiJJHICTIO CIIOYATKy CTBOPHTH B YKpaiHi myOJIiYHUI PHHOK IIHHUX T1arepiB Ta myo-
JIYHI KOMITaHii, a TOAI BKE 3aIpoBa/PKyBaTH TaKi HOBITHI MEXaHI3MH, SIK squeeze-
out Ta sell-out!, JI. Benkin BUCIOBIIOE IIOOOKOBAHHS, L0 SqUeEeZe-out Moske OyTu
CIIOCOOOM JIJIsI OJIITapXiB JIEIICBO 3a0paTH 3aJIUIIKH BIACHOCTI Y JPIOHHUX aKIIio-
HepiB. BiH Hamosirae Ha peTeNbHIN MepeBipIli HOPM MO0 squeeze-out Ha KOHC-
TMTYUINHICTh Ta HA BiNOBIAHICTL 3acaaM YKpaiHCHKOro 3aKOHOaBCTBal ™,

[IpeacraBHUKK NMPOTHIICKHOI MO3MIIT aKIIEHTYIOTh yBary Ha IepeBarax mi€l
KOPIOPATHUBHOI MPOLEAYPH Ta BBAKAIOTH Il BUXOJOM i3 KOPHOPATHBHOTO JIEA-
noky. Hanpuximaz, O. B. birusk Hanossrae Ha ToMy, II0 IIpoLieAypa squeeze-out,
o-Tiepie, Mae Ha METi 3aXUCT IHTepeCiB MIHOPUTAPHOTO aKIlioHepa, SIKOMY JUIs
KOMIICHCAIIT MPOMOHYEThCS BHKYII aKlii 3a CIIPaBeIUIMBOIO LIHOK; MO-ApYTe,
BOHA CIIPSAMOBaHA Ha MOIEPEeKEHHS PeHIepChKOro 3aXBary, BTATYBaHHS aKIlio-
HEPHOTO TOBAPUCTBA B CYJIOBI CITOPH, HACIIIJTKOM YOTO € OJIOKYBAaHHS YIIPaBIiHHSI
TOBapUCTBOM 1 3aBaanHs 360utkis!’™. JI. JI. PyneHko Bin3Hauae mepesaru mpolie-
IypH squeeze-out Ta 3a3Hayae, 110 BOHA: 1) Ja€ 3MOTY MaKOPUTapHOMY aKIIio-

171.21.02.2007. U-1-4120/2003. Rjesenje o neprihvaéanju prijedloga za ocjenu akata zakonodavnog tijela — zakoni i
akti — snage zakona. PRAKSA USTAVNOG SUDA REPUBLIKE HRVATSKE. URL: https://sljeme.usud.hr/usud/praksaw.
nsf/fOdluka.xsp?action=openDocument&documentld=C12570D30061CE53C125728A00375043 (reviewed: 18.03.2020).

172 Konoroiizia O., Cradiituyk B. ITpoieaypa mpuMycoBOro Npojiaky akiiit (SqUEeze-out): 3ak0HOIaBCTBO Ta TIPAKTH-
Ka npaso3acrocyBaHHsl. [Ipaso Vipainu. 2018. Ne 6. C. 128.

178 Benkin Jleonin Muxaiinosuu. [TpoGnemu peaniszaii npouemypu SqUise-out: cyuti oku He y 3axBarti. Miscnapoo-
Hutl Haykosutl scypran «Inmepraykay. 2018. Ne 5(10). C. 26.

174 Birusk O. B. HanpsiMKu BIOCKOHAJIEHHSI KOPIIOPATUBHOIO YIPABJIiHHS B aCTEKTi 3aXUCTy KOPIIOPATUBHHUX IPaB
YYaCHUKIB KOPIIOPATUBHUX BigHOCHH. Yaconuc yusinicmuxu. 2017. Ne 22. C. 47.

82



Po3zoin 2

Hepy BUKYIIUTH akiii MIHOPUTapHHUX aKLIOHEPIB 331151 MOXKIIMUBOCTI CTaTH €M~
HHUM BJIACHHMKOM TOBAPHCTBA 3 METOIO CIIPOLICHHS NPOLEAYPH NPUHHATTS MOTOY-
HUX pIllIeHb Ta MOPSIKY BEACHHs TOCIONAPCHKOI TISUIBHOCTI B LIIOMY; 2) MOXe
OyTH KOPHCHOIO 1 JUIsi MiHOpPHTApiiB, ke B i/ealli nependavae BUKYN akIii 3a
CIpaBeLIUBOIO LiHOW .,

1O. M. XKopHoKyii BBaxkae, 10 MPUMYCOBHI BUKYII aKIiil He cynepeanTs KoHc-
TUTYLIi YKpalHH, OCKUTBKH Ma€ CyCIiJIbHY METY Yy BUTIIAAI 3araiubHuX st AT
OIar, 1o MOITaloTh y 3a0e3MeUeHH] 0aTaHCy 3aKOHHUX 1HTEPECiB MiHOPUTAPHHUX
Ta MaOKOPUTAPHUX aKIIOHEPiB, SMCHIIICHH] aIMIHICTPAaTHBHUX BUTpPAT TOBAPUCTBA,
THoTepe/KEHH] HeTTPaBOMIPHOTO BUKOPUCTAHHS aKmid MiHOpHTapiiB Ta CTBOPEH-
Hi IIWBITI30BaHMX 1 3aKOHHUX MEXaHI3MiB BUTICHEHHS! MIHOPHUTAPHUX AKI[IOHEPiB
3 OBHOIO Ta CIIPaBeUIMBOI0 KOMIICHCAIII€I0 BapTOCTi IXHIiX akuiil. BogHowac mpas-
HHK aKIEHTY€E yBary Ha TOMY, 1110 1I030aBJICHHS IIPaB BJIACHOCTI Ha aKiii 0e3 Boe-
BUSIBJICHHS. MIHOPUTapHHUX aKIliOHEPiB HaBITh 32 YMOBH CIIPAaBEIJIMBOI KOMIICH-
cauii Mae OyTH KpaiHIM 3aX0JI0M, KOJIM BHUYEpIaHi iHIII CIIOCOOH JUIsl YCYHEHHS
KOH(JIKTY iHTepeciB Ta MomnepeHKeHHs KopropaTHBHOro KoH(uikty. Came me-
XaHI3M BUKYITy Ma)KOPUTAPHUM aKI[IOHEpOM aKIiii MiHOPHTapHHX aKI[IOHEepiB
JIa€ 3MOTY JIOCSITHYTH PIBHOBArk y IpaBOBOMY 3aXHCTI IHTEpECiB BKa3aHUX KaTe-
rOpidl i, HAUTOJIOBHIIIIE, TTONIEPEUTH MOXKJIMBICTh BHHUKHEHHS KOPIIOPATHBHUX
KOH(IIIKTIB uepe3 cTadimizaliio QyHKIIOHYBaHHS ToBapucTBa. Jlorika nonsrae B
TOMY, IO, 3 OJHOTO OOKY, y Benukux AT B ocobwm, sika mparHe 3AiHCHUTH IpHU-
MO0aHHS KOHTPOJIIO HaJ TOBAPHCTBOM 3a IOIMOMOIOI0 KOHCOJIAAMii HOro akiiu,
MPAaKTUIHO HEMae MIAHCIB BUKYIHUTH BCi aKIlii, HAaBiTh y pa3i MPOMO3HUIii BUTI-
HO{ IiHK (X04a O MPOCTO Yepe3 HasABHICTh «MEPTBUX AYID» y peectpi). 3 iHIIOro
00Ky, y pa3i 30cepeKeHHs B pyKaxX OJHOTO aKIiOHepa BEIMKOTO MaKeTa aKIlii,
JMKBIAHICTh TAKUX aKI[ii 3HAYHO 3HIKYETHCS 1 MIHOPUTAPISM IPAKTHYHO HEMOXK-
JUBO pealisyBaT CBOi aKIii 3a BUMIHOWI WiHOW Ha (OHIOBOMY pHUHKY’®.
1O. M. XopHOoKyii pe3roMye, 10 BIPOBAIKCHHS Squeeze-out € KOPUCHOIO iHiIia-
THBOIO, SIKa CIIPSIMOBaHa Ha BJIOCKOHAJIEHHS KOPIIOPATUBHOTO YIPaBIiHHA Ta I10-
nepeKeHHs] BAHMKHEHHS! KopropaTuBHUX KOH(DikTiB B AT. Bin Haronomnrye Ha
TOMY, 110 X04a BiJIIOBIIHI KOPIIOPATHBHI IPOLETypH HE OTPUMAIIH OJHOCTAHHOT
MATPUMKH cepe]] HayKOBO{ CITIIBHOTH, OCKUIBKH 1X MOB’SI3YIOTh 13 OPYIICHHAM
IpaB BJIACHUKIB aKIiif, 3aCTOCYBaHHs NpaBHia IPO BUTICHEHHS MiHOPHTapHHUX
aKIIOHEPIB € JIOUIJIBHUM, aJUKe el MeXaHi3M Ja€ 3MOTy OCTaHHIM OTPUMATH
€KBIBaJIGHT BapTOCTI (P)aKTUYHO «MEPTBUX» KOPIOPATUBHUX IpaB, IO iM Haje-
KaTh, TA 3MEHITYE HMOBIPHiCTh BUHUKHEHHS KOH(IiKTiB B AT,

175 Pynenko JI. 1., Benbko A. B. Ilpouenypa «squezze-out» B YKpaiHi: NOPiBHSUIbHO-IIPABOBHI{ aHai3 Ta npoGiema-
THKa peanisauii. [Topisnsnbno-ananimuune npaso — eiekmponne Haykose gaxoge 6UOaHHA IOPUOUUHOO0 (aKyrbmenty
JBH3 «Yaiceopodcekuii nayionanvruil ynisepcumemy. 2019. Ne 5. C. 166.

176 Yopuokyii 0. Bukyn akiiii MaopuTapHUM aKILiOHEPOM: 3a Ta NpoTH. Ilionpuemnuymeo, 20cnodapcmeo i npaso.
2018. Ne 6. C. 33.

17 Yopuokyii F0. M. Bukyn-sutuchenns (Squeeze-out) ta 106poBiIbHUI BUKYI aKIIiil: MUTAHHS NPABO3aCTOCYBAHHS
Husinvne npaso Ykpainu: noei euxiuku i nepcnekmugu poseumky: marepiann XVIII Hayk.-npakT. KoH®., IPHCBSY.
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3aranxpHOBIIOMIM € TOW (aKT, IO MpaBO BIACHOCTI Ha aKIlil 3aXHUINAETHCS
ct. 1 IIpotokony mo Konrewnuii, ct. 41 Koncrutyii Ykpainu. [IpoTe npaBo Biac-
HOCTI He € abcomoTHUM. YoMych KBaBUH IHTEpEC BHUKJIHMKAE JIMILE TaKU MpH-
MyCOBHI crIoci0 MPUITMHEHHS MpaBa MPUBATHOI BIACHOCTI, K SQueeze-out, i ro-
JIOBHUM apryMEHTOM HPE/ICTaBHUKIB IOPUANYHOI CIUIBHOTH, SIKI 3aliMalOTh I10-
3MIII0 HECTIPUUHSTTS Li€l MPOLEIYPH, € T HEBIAMOBIJHICTh MTPUHIIMITY HETIOPYIII-
HOCTI IpaBa BJIACHOCTI. AJie TpH LIbOMY HHMHU ITHOPYEThCSI TOW (hakT, O 3a
MIeBHUX O0CTaBWH, y Pa3i CyCHIBHOI HEOOXITHOCTI 1 Y BUKIIIOYHUX BHIIAAKAX 32
YMOBH BIALIKOIYBaHHS BapTOCTI MaiHa Taki MPUMYCOBI CIIOCOOW MPHUITMHEHHS
IpaBa BJIACHOCTI JAaBHO BiJIOMi LIMBUILHOMY INpaBy (30KpeMa, PEeKBi3HIIisl, BUKYIT
mam’sITKM KyJIbTYPHOI criafiuuiu Tomio). ToOTo 32 CBOEI MPaBOBOIO MPUPOIOI0
MpaBoO BIACHOCTI MOTpeOye peryMoBaHHs 3 OOKY JIep)kaBH, Moke OyTH oOMexe-
HHUM, i y mepen0avyeHnX 3aKOHOM BHUIaJKaX IOMYCKAETHCS BTPYYaHHS B IPAaBO
BJIACHOCTI, 30KpeMa 1 mo30aBJieHHs! TPUBATHUX OCi0 BJIACHOCTI, ajle TaKe BTPYYaH-
Hs Mae OyTH MPaBOMIPHHUM, CyMiCHUM 3 rapanTismu cT. 1 Ileproro nmporokonty,
TOOTO BOHO Mae OyTH: a) 3aKOHHHMM; 0) IepeciiayBaTH «CYCIIJIbHUN iHTEpec»
(public interest, general interest of the community); B) OyTH MpOHOPIiHUM BH-
3HaYyeHUM UM (must be a reasonable relationship of proportionality between
the means employed and the aims pursued). €CIIJI koHCTaTye mOpyIICHHS Aep-
xaBoto cT. | Ilepmmoro nmporokoiy, Akmo xo4a 6 0JHOTO KpuTepito He Oyzae mo-
nepxkano. CynoBa IpakTHKa po3po0uiia TakoX IOHSTTS «CHpaBeUINBA PIBHOBA-
ra» (baymaHc)», sike He 03Hauae 000B’SI3KOBOTO JOCSITHEHHS COIIaJIbHOI CIIpaBe-
JIMBOCTI B KOXKHIM KOHKPETHIi cripaBi, a nepeadayae HasiBHICTh PO3YMHOTO CITiB-
BiHOMICHHS (0OTPYHTOBAHOI MPOIOPIIIHHOCTI) MiJK METOI0, IO TependadaeThCs
JUISL TOCSATHEHHS, Ta 3ac00aMH, sIKi BHKOPHCTOBYIOTECSI.

[punnun «mponopuiitocti» (principle of proportionality), 3akpinnenunit sik
3aranbHUil npuHIMN y JloroBopi npo 3acHyBanHst €C, BUMarae CriiBpo3MipHOTO
0OMeXeHHS TIpaB i CBOOOM JFOMWHY AJS AOCSTHEHHS MyOniyHux et Hotpu-
MaHH;I IPUHLHUITY «IPONOPLIHHOCTI» mependayae, o0 BTPyYaHHs y IpaBo Biiac-
HOCTI, HaBiTh SIKIIIO BOHO 3JIFICHIOETHCS 3T1IHO 3 HALlIOHAILHUM 3aKOHOJJaBCTBOM
i B iHTepecax CyCHUIbCTBa, Oyzae posrisaTucs sk nopymenHs cr. 1 Ilepmoro
MIPOTOKOITY (SIKIIO He OYJIO JOTPUMAHO PO3YMHOI MPOTOPLUIHHOCTI MiX BTpydYaH-
HSIM y TIpaBO 0cOOM Ta iHTepecaMu cycrinbeTBa). OQHNM 13 BaXKIIMBHX EIEMEHTIB
JOTPUMAaHHS NPUHLIUIY «IPOMOPLIHHOCTI» MpHU BTPYYaHHI y NMpPaBO Ha MHpPHE
BOJIOJIIHHS MaiHOM € HaJaHHs CIIPaBEUIMBOI Ta OOTPYHTOBAHOI KOMITCHCAIIIT.
Bomnouac €CILJI BBaxkae, mo He iCHY€ yHiBepCATbHIX MPaBUI BU3HAUEHHS PO3-
Mipy komneHcanii. Take nUTaHHS Ma€ PO3TIIATHCS B KOXXHOMY KOHKPETHOMY
BUNAJKY 3 YpaxyBaHHIM yCiX (akTHuHUX oOcTaBuH. KomreHcarist mae Oyt po-
3YMHO ITOB’SI3aHOIO 3 BapTICTIO BTPAYEHOro MaiHa, ajic He 000B’sI3KOBO Ma€ Bil-
MTOBiTaTH HOTO PUHKOBIN BapTOCTI.

98-piunuLi 3 IHSA HAPOMXK. J-pa IOPUJ. HayK, mpod., wi.-kop. AH YPCP B. I1. Macnosa (Xapkis, 28 mor. 2020 p.). Xap-
kiB: IIpaso, 2020. C. 150.

84



Po3zoin 2

Bbauaetbcs, 1m0 3acToCyBaHHS Mpoueaypu SQueeze-out 00yMOBIICHO TaKOX
HasIBHICTIO MyOJIIYHOTO IHTEPECY, OCKUIBKHY JeprKaBa 3allikaBlieHa y CTaOlIbHOMY
(GYHKI[IOHYBaHHI aKIiIOHEPHUX TOBAPUCTB, IKi € OJHUMH 3 HAHOLIBIINX POOOTO-
JIABIiB Ta IUIATHUKIB MOAATKIB y nepxkaBi. CTabinmpHOCTI QYHKIIOHYBAaHHS, PO3-
BUTKY Ta IHBECTHUIIIHOI MPUBAaOIMBOCTI KOMITaHiH, ceper iHIIoro, CIPUSIIOTh YiTKi
Ta MPO30pi IMpaBWiIa IJIs Pi3HUX TPy aKIiOHEPIB, SKi 34ATHI 3a1odiraTu KOpIo-
paTuBHAM KOH(]IIKTaM, TpiHMEIITy Ta peiinepcTBy, 3a0e3meuyioTs OanaHc iHTe-
peciB Takux TPYIN aKIiOHEpiB Ta ONTHMAIBHUI MOPSIOK NPUHHSATTS BaXKIMBUX
KOPIIOPATUBHUX PillleHb! 'S,

V BucHoBky BII BC y nocranosi Big 13 motoro 2019 poky y crpasi Ne 233/
4308/17 3a3HAa4AETHCSI, IO «IYOTIYHUM IHTEPECOM» € BAXKJIIMBI JJIsl 3HAYHOT KiJib-
KocTi (pi3MYHMX 1 IOpUANYHUX 0ci0 MmoTpedH, SKi, BIAMOBIIHO O 3aKOHOAABYO
BCTaHOBJICHOT KOMIIETEHIIi1, 3a0€3MeuyIoThCsl Cy0’eKTaMu Iy OIIiqHOl aaMiHicTpa-
1ii. ToOTo myOiuHUi iHTEpEC € HE UMM 1HIINM, SIK TICBHOKO CYKYITHICTIO IIPHUBAT-
HuX iHTepeci!’®. | HAasABHICTH He TiNLKH NPUBATHOTO, a i MyGIIIYHOrO iHTEpecy B
[IMX BIJHOCHHAX OYEBHU/HA.

OTxe, Ha MiICTaBi aHAJI3y 3aKOHOJABCTBA, JOKTPUHAIBHUX TIOJIOKEHB, CyJI0-
BOI MPAKTHKHU TOBEJICHO, 110 HA CHOTOJHI BIACYTHS €IHICTh Y PO3yMiHHI BiAIO-
BIZIHOCTI NIPOIEyPH IIPUMYCOBOT'O BUKYITY aKIliii IPUHIINITY HEMOPYIIHOCTI IpaBa
BJIacHOCTi. BOavaeTbes, 0 3aCTOCYBaHHsI IHCTUTYTY squeeze-out He CyIepeyTh
nosnoxeHHsaM cr. 1 Ilepmroro npotokony 10 KoHBEHIIT Ipo 3aXUCT MpaB JIIOIMHA
1 OCHOBOTIONIOXHUX cBOOOA Ta cT. 41 KonctuTyii Ykpainu. 3BicHO, Ha IPaKTHIL
BHUHUKAIOTh MTUTaHHS MO0 MOPSIAKY BU3HAYCHHS IIHU BHKYIY akLiid, moTpeby-
I0Th JOOIIPALIOBAHHS NUTAHHS 11 CIIPaBeUTMBOCTI i JOTpUMaHH: OanaHCy iHTepe-
CiB BCiX yYaCHHKIB squeeze-out, ajie BCi Ili TOCTpi MATaHHS MOJKHA BPETYIIOBATH
IUITXOM BHECEHHS 3MiH y 3akoH Ykpainu «[Ipo akmioHepHi ToBapuCTBay.

Ha mizcTaBi BUIE3a3HAYCHOTO MOXKHA BUOKPEMHTH YHHHHKH, SKi XapakKTe-
pH3YIOTh Tpouenypy squeeze-out: 1) 3acTocoByeThcs B IyOIiuHHX iHTepecax;
2) nipM 11 37iCHEHHI HEOOXITHO JOTPUMYBATUCS OalaHCy IHTEPECiB K MaKOPHU-
TapHUX, TaK 1 MIHOPUTAPHUX YYAaCHHUKIB aKI[IOHEPHOTO TOBAPHUCTBA; 3) MOPSAIOK
il 371fiCHEHHSI BCTAaHOBJICHO 3aKOHOM; 4) 3aCTOCOBYETHCSl y KpalHIX BHIAJIKaX,
KOJIM BUUEPIIAHO 1HIII CIIOCOOM ISt yCyHEHHS KOHQJIIKTY iHTEepeciB; 5) KOMIICH-
cailis BapTOCTi aKiuiii MIHOPUTApHUX aKI[IOHEPIB Mae BiOyBaTUCS 3a CIIpaBe/IIN-
BoIO 1iHOK ¥,

OTKe, HassBHICTh NPOOJIEMHHX MUTAHb MiJl Yac pealtizallii MPUMYCOBOTO BHKY-
My aKiiii He MOBWHHA CTABUTH IiJi CYMHIB JOIIBHICTh ICHYBaHHS TaKol 3aKOHO-

178 Nopomenko JI. M. I{oyo uinu npoasky akuiil y ckiz-ayti. Lusinste npaso Vipainu: Ho6i euiiuku i nepcnexmueu
possumky. Marepianu XVIII MixkHapogHOT HayKOBO-TIPaKTHYHOI KOH(epeHILii, pucBsdeHol 98- pidHHI 3 THS HAPODKEH-
Hs I-pa IopuJl. HayK, wieHa-Kopecnonaenta AH YPCP B. I1. Macnosa, 28 mororo 2020 p. Xapkis: [Ipaso, 2020. C. 174.

17 Mocranosa Bemukoi [Tanatn Bepxosroro Cyny Bin 13 mrotoro 2019 p. y cnipasi Ne 233/4308/17. €ounuii deporcas-
Hutl peecmp cyoosux piwens. URL: http://reyestr.court.gov.ua/Review/79883404 (nata 3sepuenns: 11.06.2020).

180 Jlopomenxo JI. Illono BignmoBigHOCTI nponeaypH 000B’I3KOBOrO HpOJaxy akuiil (squeeze-out) MPHHIUITY HEIO-
PYLIHOCTI NpaBa BIacHOCTI. [Tionpuemuuymeo, 2ocnodapcmeo i npaso. 2020. Ne 7. C. 81.
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JaB4oi KOHCTPYKIII 3arajoM. 3alpoBaJDKEHHS IPOLEAYPH squeeze-out y BiTUH3-
HSHOMY 3aKOHOJABCTBi — IIe, 0€3YMOBHO, MIPOTPECUBHUN KPOK 10 Horo yHidika-
il 3 €BPONEHCHKUMHE MPAKTHKAMH Ta CTaHIapTaMu, KPOK 10 30IKEHHS 31 CBITO-
BOIO KOPIIOPATHBHOIO KYJIBTYPOIO, JIOTTYHHUI €Tal PO3BUTKY YKPaiHCHKOI'O KOp-
nopatusHoro npasa’tl,

2.2. 3axucT NMepeBa’KHHUX MPAB YYACHUKIB TOBAPHCTBA 3 00MeKEHOI0
BiINOBIAAJBLHICTIO NPHU BilYyKeHHI YACTKH y CTATYTHOMY KamiTaJi

Hlemema T. M.,

0-p @inocoii 6 canysi npasa,

cm. 8UKIA0ay Kagheopu YusiibHo20 npasa i npoyecy,
acnipanmka kageopu (2016-2020 pp.),

¢y00s Binnuywvkozco anenayitinoeo cyoy

[IpaBo 3xiHCHATH BiMUYy>KE€HHS YacTKH (aKILiH, 1mMat0), TOOTO BYNHUTH JTOTOBIp
3 1HIIOI0 0c0000, BHACII/IOK SIKOTO KOPIOPATHBHI MpaBa y4acHUKA MPUITUHSIIOTh-
s 3 TIEPEXO/IOM JI0 TPETHOI 0COOM, MAIOTh YYAaCHUKH BCiX BH[IB T'OCIIOAPCHKUX
TOBApPHUCTB, TaK CaMo SIK 1 YWIEHW BHPOOHMYMX KoorepaTuBiB (crarti 116, 127,
4. 3 cr. 166 Lusinsnoro Konekcy Ykpainu (nani — IIK Vkpainu)®, crarri 10,
69 3akony Ykpainu «IIpo rocromapchki ToBapucTBay (nani — 3akon npo I'T)3,
cT. 21 3akony Ykpainu «IIpo ToBapucTBa 3 0OMEKEHOIO Ta JOJATKOBOIO BiAIO-
BiganbHicTION (1ani — 3akon npo TOB Ta TIAB).

[Ipote, sk 3a3uagarote O. B. I'aparonnu Ta JI. M. Hopomenko, cBo6oaa ydac-
HUKIB TOCTIOIaPCHKIX TOBAPUCTB y BiAUYKEHHI HAJIC)KHUX IM 9acTOK He € abco-
JHOTHOO™®,

TumoBruMy 0OMEKEHHSIMH TpaBa 3MIHCHATH BiTIyKeHHS 9acTKH (aKIiH, mao)
y cTaTyTHOMY (CKJIaJIeHOMY) KaIiTai €:

— 3aKpiIlUIeHHS MMepeBaYKHOTO TpaBa KYIIiBII 32 iHITNMH yJ9aCHHUKAMH TOCIIO-
napcbkoro toapuctsa (cT. 20 3akony npo TOB Ta T/IB, m. «B» 4. 1 cT. 79 3a-
koHy mpo I'T, m. 3 4. 2 ct. 137 LK VYkpainn). [lepeBakHe mpaBo KymHiBIIi 9aCTKH
MIOBHHHE OyTH NOTpUMaHE 10 CTajil YKIaJeHHS 10TroBOpY (YYacCHHK Mae€ IOBiJI0-

MUTH iHIIAX YYAaCHUKIB PO HAMIp MPOJATH YacTKy)™es;

181 Topomenxko JI. M. TIporeypa MpUMYcoBOTO BHKYTLY akiliif (squeeze-out) B YkpaiHi: MOpiBHSILHO-TIPABOBHii aHa-
71i3 Ta MPOOJIEMH TPABO3aCTOCYBaHHSL. Jpyei Haykosi uumanns nam 'smi akademika B. K. Mamymosa (M. Kuis, 3 munms
2020 p.). Kuis: HAH Vkpainn; 1Y «IEI]] imeni B. K. MamytoBa HAH Vkpainn», 2020. C. 215.

182 [upinbuuit koneke Ypainu Bin 16 ciuns 2003 poxy Ne 435-1V. Bidomocmi Bepxosnoi Paou Vipainu. 2003.
Ne 40-44. Cr. 356.

18 TIpo rocnonapchki ToBapucTBa: 3akoH Ykpainu Bin 19 sepecus 1991 poxy Ne 1576-XIl. Bidomocmi Bepxoshoi
Paou Vipainu. 1991. Ne 49. Cr. 682.

184 IIpo ToBapucTBa 3 OOMEXEHOI Ta JOJATKOBOK BinmoBimanbHicTIO: 3akoH Ykpainu Bin 6 mororo 2018 poky
Ne 2275-V1II. Bioomocmi Bepxosroi Paou Vrpainu. 2018. Ne 13. Cr. 69.

185 Koprioparushe 1paBo: HaBuanbHuii nociouuk / O. B. Faparonuu, C. M. I'pyauuibka, JI. M. Jlopourenko Ta in.; 3a
3ar. pex. O. B. I'aparonuya, C. M. I'pynannekoi, JI. M. Jlopomenko. Kuis: BunaBuuunii 1im « AptEx», 2018. 400 c.

186 KopriopaTuBHi criopy: KOMEHT. Cy/1. IpaKkThKH / 3a 3ar. pel. I. B. Cnacu6o-®areenoi. Xapkis: [Tpaso, 2018. 288 c.
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— BCTAHOBJICHHS BUMOTH IIOI0 MO>KJIMBOCTI BiJJUy>KCHHS YacTKH (YacTUHU
YAaCTKM) JIMIIE 3a 3TrOJIOK0 IHIMMX y4YacHHKIB (4.2 cr. 21 3akony mpo TOB Ta
THB, ct. 69 3akony npo I'T, crarti 127, 135 UK Vkpainn);

— BIIYY’>KEHHS Mar0 y KOOMEpaTHBi TPETii 0coOli JuIre 3a 3rojl0 Koomepa-
tuBy (4. 3 cT. 166 K Ykpainn),

— 3aKpiIUIEHHs] Y KOPIIOPaTHBHOMY JIOTOBOPI, yKiajeHoMy yyacHukamu TOB
(TAB), 060B’s13Ky yTpUMyBaTHCs BiJl peaitizaliii mpaBa Ha BiUy>KCHHS HAIEKHOT
gacTKH a0 peaiizamii Takoro MpaBa TUTBKH IIEBHUM YHHOM (CT. 7 3aKOoHY Tpo
TOB ta T/IB);

— BCTAHOBJICHHS JUISI YYaCHHKIB — IOPUANYHUX OCIO, sIKi Aif0Th y GopMi mif-
NPUEMHUIBKAX TOBAPHUCTB, 3a00POHHU BiAUy>KyBaTH 9acTKy 3a JOTOBOPOM Japy-
BaHHS, SIKIIO NPaBO 3/1HCHIOBATH JapyBaHHS NPsIMO HE BCTAHOBJIEHO YCTaHOB-
YUM JOKYMEHTOM jaapyBaibHuKa (4. 3 ct. 721 LK Ykpainn);

— HEOOXIAHICTh Iep)KaBHOI peecTpallii 3MiH 0 BiJOMOCTEH PO PO3MIpH 4acTOK
y CTaTyTHOMY (CKJIaJICHOMY) KaIliTali Yd CKJIQJl YYACHUKIB, TIOB’I3aHUX i3 (akToM
BimuyxeHHs JacTku (1. 15 4. 2 cr. 9 Bakony Ykpaiau «[Ipo mepkaBHY peecTpariiro
IOPUNYHMX 0Ci0, (i3HYHMX OCIO-HiANPHEMIIB Ta FPOMaCEKMX POpMyBaHb» ),

BcraHoBneHHs1 00OMEXEHb WIOJ0 PO3MOPSKEHHS! YacTKOIO Y CTaTyTHOMY
(ckIameHoMy) KarmiTaji TOBapHCTB Ta HEBCTAHOBIICHHS 1X Y 3aKOHOMABCTBI IIOI0
PO3MOPSIKSHHS aKI[isIMH MTOSICHIOIOTHCS THM, 1110 B TOBAPUCTBAX, KPIM aKI[iOHEp-
HOT'0, OCOOMCTICTH CITIB3aCHOBHHUKIB Ma€ Ba)KJIMBE 3HAUCHHSI, TIPABO WICHCTBA B TO-
BapUCTBI [OB’s13aHe 3 OCOOUCTOIO YYACTIO TAKOTO WiIEHa y CIIpaBax opraHizauiii®,

IIpo akTyaJbHICTh NMUTAHHS 3aXHCTY NEPEBAXKHUX MPaB CBIAYUTH TOM (aKT,
10 KOPHOPATHBHI CIIOPH 3aiiMalOTh BaroMe Micle cepesi roCIoAapChKUX CIOpiB
Ta iX KUTBKICTh HEBIMHHO 3pOCTA€. 3TiTHO 31 3BITOM PO 3AiHCHEHHS MPaBOCYI-
s KacamiiHuM rocrnogapchKuM CcyoM y ckiaai Bepxosaoro Cyay 3a mepiie
niBpiyus 2019 poky numre Ha KacamifHOMY o3Il BOPOJIOBXK 3a3HAYEHOTO IIe-
piomy mepeOyBano 274 crpaBu, IO BHIUIMBAIOTH 3 KOPIOPATUBHUX BiIHOCHH:
1) npo ockapkeHHsS pillicHb 3araJbHUX 300piB YYaCHHKIB TOBAPHCTB, OPTaHiB
yhpaBiiHHA — 274, 2) noB’s13aHi 3 MpaBaMy HA aKIii, 4aCTKy y CTATYTHOMY Kalli-
taii — 50, 3) mpo BU3HAHHS HEAIHCHUMH TOCIIOAAPCHKHUX JIOTOBOPIB, TTOB’I3aHAX
i3 peanizaiicio kopnopatusHux npas — 18, A Binmosigno 1o 3sity npo 3iiic-
HeHHs1 TpaBocyans KacamiiHUM TocrofapchbKuM CyfioM y ckiani BepxoBHoro
Cyny 3a ananoriyanid nepion 2020 poky Ha KacaIiifHOMY pO3TJISAi BIPOTOBXK
3rajJlaHoro mepiony mepeOysaio 285 crpas, II0 BUIUIMBAIOTH 3 KOPIIOPATHBHUX
BiTHOCHH: 1) PO OCKap>KeHHs pillleHb 3arajlbHUX 300piB yIYaCHHUKIB TOBApPHUCTB,
opraHiB ymnpasminas — 285, 2) moB’s3aHi 3 paBaMy Ha aKilii, 4aCTKy y CTaTyT-

87 TIpo nepraBHy peecTpallilo IOPHAMYHAX 0Ci6, Pi3MUHMX OCI6-IiANPHEMIB Ta TPOMAJICHKUX (OPMyBaHb: 3aKkoH
Vxpainu Bix 15 tpaBus 2003 p. Ne 755-1V. Bioomocmi Bepxosnoi Paou Ykpainu. 2003. Ne 31-32. Cr. 263.

18 Benos B. A. CuHIyIspHOE MPaBOIPEEMCTBO B 00s3atenbeTe. Mocksa: LlentplOpHudoP, 2001. 265 c.

18 CynoBa craructuka. 3BiT 1po 3jilicHenHs npasocy s KacauiiHum rocrnoaapchkum cyiom y ckiajti Bepxosaoro
Cyny 3a nepure mispigust 2019 poky. URL: https://supreme.court.gov.ua/supreme/pokazniki-diyalnosti/sud_statistika/stat_
zvit 1 pivr 2019 zag (nata 3Bepuenus: 24.08.2020).
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HOMy Kamitani — 63, 3) Ipo BU3HAHHS HEAICHMMH TOCHOAAPCHKHX JOTOBODIB,
OB’ A3aHUX 3 peaizallicro KoprnopaTupHux npas — 20,

301bIIeHHsI KITBKOCTI CIIOPIB HE CIIPUSIE CTAIOCTI Ta €IHOCTI CYA0BOI MpaK-
TUKH 3 PO3IIISLY TOCIIOAPCHKUX CIIOPIB, 30KpeMa i KOPIOpaTHBHUX. SIKIIO BU-
OKpPEMHTH 3 y3arajibHEHOI KaTeropii crpaB «KOPIOPATHUBHI CHOPH» KOHKPETHO
CHOpH, SIKI CTOCYIOTBCSl TIEPEBAXKHUX IPaB, TO iX KUIBKICTh € JJOBOJI BaroMolo.
Otxe, KaTeropis CropiB 010 MOPYILIEHHs KOPIIOPATHBHHX TpaB 3arajioM Ta Irepe-
BO)XHHX IIPaB YYaCHHUKIB 30KpeMa € HEOJHO3HAYHOIO, PO3IIOBCIOKEHOI0, HE Mic-
TUTh BUBRKEHHX ITiJIXOIB 10 BUPILICHHS TaKUX CIIOPIB, PO IO CBIAYUTH TAKOX
3miHa mpaBoBux no3umnid BC. Ile 00yMOBIIEeHO JWHAMIYHAM PO3BUTKOM KOPIIO-
paTHBHOTO 3aKOHOAABCTBA, OsBOIO HOBOTO 3akoHy mpo TOB Ta TAB, BincyTHi-
CTIO CTaJIOl MPAKTUKU HOTO 3aCTOCYBaHHSI.

[TutaHHsA IPaBOBOI MPUPOAN MEPEBAKHUX MPAB € MPEIMETOM ITUCKYCIH B IOpH-
nruHii Hayi. [ O. TIokpoBChbKHi pO3IIIsiIaB NMepeBaXKHe NPaBo MOKYIKHU SIK Tpa-
BO Ha Yyl pedi, TOOTO peuoBe NpaBo, OCKUILKYA BOHO CTBOPIOE NIEBHUN IOPUINY-
HUH 3B’130K MiXk 000010 1 piudro™®, Trmoi gymkn norpumysascs C. €. Hikonb-
CHKHH, KU HaroJollyBaB, 0 Oy/b-sKe IepeBaKHE NPaBO Mae 3000B’A3aIbHY
MIPUPOJLY, OCKUIBKH PEai3yeThCsl y BITHOCHOMY IPaBOBITHOIICHHI, [0 BUHUKAE
Ha OifcTasi 3akony*®,

P03M0OBCIOIKEHOIO € HAYKOBa MO3MILis, 3T1THO 3 SIKOIO MEepeBaXKHI IpaBa po3-
IAAI0THCS K TOX1JIHI MpaBa 0COOIUBOI MPABOBOI MPUPOIH, IO Peali3yIOThCs
y IIpaBOBiJHOCHHAX pi3HOrO THNY. [IpeacTaBHuku nporo norisay (H. JI. bonna-
perko, A. A. KamiTaHoBa) HamoJisiratoTh Ha TOMY, IO IIEPEBaXKHI [IpaBa € Oararo-
TPaHHUMH 1 MOXYTb OyTH y PEYOBHUX, 3000B’A3aIbHUX, KOPIIOPATUBHUX, CIaIKO-
BHX IPaBOBIIHOCHHAX, ajie MPHUPOJa iX He3MiHHA — IIe 0COOJMBa, ale Hecamo-
cTiliHa Tpyna cy0’eKTUBHHX NpaB, SKi HE 3[aTHI ICHYBaTH 11032 3MICTOM 1HIIOTO
TIPABOBITHOIICHHS, XHiH 3MICT BU3HAYAETHCS ICHYBaHHSM I1HIIIOTO TIpaBa, BTOPHH-
HUMM i OXigHUMH 11010 skoro BoHu €', B. I. Kpar Takox J0TpPUMY€EThCS aHA-
JIOTIYHOT MO3MIIIT 1 BBaXKa€ MEPEBaXKHI MpaBa BIAHOCHUMHU Ta (PiayliapHUMH M[0-
JI0 TIpaB, SKi 0OyMOBIIOIOTH iX BHHUKHEHHS, TOMY, 3aJIEXKHO BiJ cdepr mpaso-
BiTHOCHH, SIKi BOHH CyIIPOBO/IKYIOTb, BiH MIPONIOHY€E BHOKPEMITFOBATH ITEPEBAXKHI
paBa, M0 CYNPOBOXKYIOTh: a) peuoBi, 0) 3000B’s13aJIbHI, B) KOPIIOPATHBHI, I') BU-
KIIIOYHi, /1) CHAIKOBI, €) ciMelini npaBoBigHocunu’®,

1% Cynosa cratncTuka. 3BiT Npo 3ificHenHs npaBocyst Kacauiitaum rocrozapebkum cyioM y ckiaji BepxosHoro
Cyny 3a mepme miBpiudas 2020 poxy. URL: https://supreme.court.gov.ua/userfiles/media/new_folder for uploads/
supreme/4_Zvit KGS_VS_2020_1.pdf (qata 3Bepuenns: 24.08.2020).

91 MTokposckuit M. A. OcHOBHBIE POGIEMBI rpakAaHcKoro npasa. Mocksa: Ctatyt, 2001. 352 c.

92 Hukonbckuii C. E. [IpeuMyluecTBeHHbIE IIPaBa B HACNEACTBEHHOM npaBe Poccnu: aBToped. aucc. ... Kaua. 10pu.
Hayk: 12.00.03; MockoBckasi akajeMust 5KOHOMHKH U npaBa. Mocksa, 2007. 25 c.

193 Bonpapenko H. JI., Kanuranosa A. A. TlonaTHe U NpaBoBas NPUPO/A MPEUMYIIECTBEHHBIX MpaB (HA MaTepuaax
Pecniybnuku  Benapyce). Becmuux Omckozo ynusepcumema. Cepus «llpasoy. 2018. Ne 1(54). C.75-83. URL:
http://www.omlaw.ru/attachments/article/2218/%D0%9F%D1%80%D0%B0%D0%B2%D0%BE_1_2018%20_%D0%90
4-1.pdf (nara o6pamenus: 12.01.2019).

1% Kpar B. 1. IlepeBaki npasa: UMBLIbHO-IIPABOBUIA acIieKT: aBroped. auc. ... Kauj. oopu. Hayk: 12.00.03; Hawio-
HaJIbHA IOpUIHYHA akajeMis Ykpainu imeni SI. Myaporo. Xapkis, 2008. 20 c.
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Kpim TOro, B mpaBoBili IOKTpPHHI € MyMKa, IO MEPEBaXKHI MpaBa y pi3HUX
IPaBOBITHOCHHAX MAlOTh Pi3Hy HpaBoBy npupoxy: JI. B. Ky3HernoBa 3ayBaxye,
IO MEepeBaKHI paBa MOXKYTh OyTH aOCOMOTHUMH a00 BIIHOCHHMH, PEYOBUMH,
3000B’A3abHUMH 260 KOPIOPAaTMBHUMHU'®. AHAJIOTriUHOT O3HLIT JOTPUMYEThCS
P. IO. [TuBoBap, a came: nepeBakHE NPABO MOKE MAaTH O3HAKH AOCONIOTHUX YH
BiTHOCHHUX, PEUYOBHX YH 3000B’s3aJbHHUX IPaB 3aJIe)KHO BiJl TOTO, Yepe3 sKi mpa-
BOBITHOCHHHU BOHO BHHHUKa€e®,

Y KOpHOpaTHBHHX MPABOBITHOCHHAX IEPEBaXKHI NIpaBa TPaIULIiIIHO XapaKTe-
PHBYIOTBCA SIK OKpeMa Ipylia MaifHOBUX KOPIOPAaTHBHUX mpaB. [IpeacraBHuKaMu
takoi mosuuii Buctynaiots J. B. Jlomaxin'®| I. 5. Ba6enpka'®, JI. @. Farayni-
na'®, A. B. Cmitrox?®. OcTanniil 3a3Ha4ae, M0 PO3IIISIAIOYM TIEPEBAXKHI MpaBa
Ha NpUIOAHHS KOPHIOPATUBHHUX YAaCTOK SK Pi3HOBUI MailHOBUX KOPIOPATHBHHUX
npaB, JOPEYHO BiAIITOBXYBATHUCS BiJl PO3YMiHHS MAiHOBHX KOPIOPATHBHHX
MpaB sK MPaB 100 KOPIOPATUBHOIO MiANMPHEMCTBA a00 IHINX YYaCHUKIB, SKi
BUHHMKAIOTh Y MOMEHT HaOyTTsl 0CO0OIO MpaBa BIACHOCTI HA KOPIIOPATUBHUH Tait
(gacTky) 1 € Oe3yMOBHUMHM B aCIEKTi X iCHYBaHHs, ajl¢ YMOBHHMHM B aCIEKTi 1X
peanizauii 1 3 SIKMX 3a HACTAaHHS BH3HAYEHHX 3aKOHOM OOCTaBHH BHIUISIOTHCS
BUMOTH 3000B’SI3aJIbHOT TPUPO/IH.

Binbm apryMeHTOBaHOIO BHUAAETHCS TMO3UILSI MPUOIYHHUKIB TYMKH, IIO TIepe-
Ba)KHI MpaBa € BIIHOCHMMH Ta BTOPHHHHMH IIOJO IPAaB, sIKi 00YMOBIIOIOTH 1X
BUHUKHEHHs. 3000B’s13aHHSI, 3MICTOM SIKUX € pealti3alisi MepeBaKHUX IPaB, MalOTh
aKIeCOPHUH XapakTep 1 He MOXYTh iCHYBaTH 1103 peasi3alielo OCHOBHOTO IIpa-
Ba yYacHHKA Ha BiTIy>KeHHS HIM 4acTKH y ctaryTHoMy Kamitani TOB (TB), ix
iCHyBaHHSI OOYMOBIIEHE HAsSBHICTIO 1HITNX OCHOBHHX 3000B’S3aIbHUAX BiIHOCHH.

Peasizamiss nmepeBa)xHOro IpaBa MOMIIMBA JIMIIEC 32 MEBHUX YMOB (MOMEHT
BUHUKHEHHS [TEPEBaKHUX paB 00yMOBJICHHI HASBHICTIO TIEBHOTO BU3HAYEHOTO
3akoHOM (pakTuunoro ckamy (M. B. Cy660tin®), nepeBakHoMy MpaBy KOHKpPET-
HOTO Cy0’€KTa MPOTHCTOITh 3yCTPIYHUI 000B’ 30K, 10 BUHUKAE TIJIBKH MPH JI0-
TPUMaHHI CyKYITHOCTiI HEBHHUX YMOB, HEOOXIJIHUX JUIS pealtizalii KOHKPETHOTO
NIepeBaKHOTO 1IPaBa, IPU IIbOMY JUISl peaiizalii KOKHOr0 OKpEMOro MepeBakHOTO

1% Kysuenosa JI. B. TIpenMyIiecTBEHHOE TIPABO: MOHATHE M MPaBoBas npuposa. JKypran poccuiickozo npasa. 2004,
Ne 10. C. 46-54.

1% IMuposap P. E. [TousTHe, BH/BL, OCYILECTBIEHHE 1 3AIMTA IPEMMYIECTBEHHBIX IPAB B IPR)KIAHCKOM NPaBe: aBTO-
ped. mucc. ... kaua. opua. Hayk: 12.00.03; MockoBckuii rocyapcTBeHHbIH yHHBepcuTeT nMeHn M. B. JlomoHocoBa.
Mocksa, 2007. 34 c.

197 Jlomaxun /. B. KopriopaTuBHble IpaBOOTHOLIEHHS: 001IAs TEOPHs U NPAKTHKA €€ IPUMEHEHHS B XO3SHCTBEHHBIX
obmectBax. Mocksa: CratyT, 2008. 350 c.

1% BaGeupbka 1. 5I. TIpasoBa npuposia nepeBaxuux npas. Popym npasa. 2011. Ne 1. C. 37-41. URL: https://forumpra-
va.pp.ua/ page-5.html (nara 3Bepuenns: 10.04.2019).

19 Taraynuna JI. ®. K Bonpocy 0 npaBoBoil Ipupojie KOPIOPATHBHBIX Tpas. Becmiuux Capamosckoti 2ocyoapcmeer-
noii opuduueckoii akademuu. 2016. Ne 4(111). C. 167-172. URL: http://www.xn--80af5bzc.xn--plai/documents/vestnik/
04_2016.pdf (nara obpauienus: 14.04.2019).

200 Cmitrox A. B. KopropaTushi npasa Ta KoprnopaTuBHi nai (YacTKH): TEOPETHKO-TIPABOBI aCHEKTH: MOHOrpadis.
Opeca: ®enike, 2018. 662 c.

201 Cy660Tur M. B. TIpenMyliecTBeHHbIE IPaBa B POCCHIACKOM TPaskIaHCKOM 3aKOHOJATENLCTBE: aBToped. JHCC. ...
kaHz. ropuy. Hayk: 12.00.03; MockoBckas rocynapcTBeHHas opuuueckas akajgemus. Mocksa, 2007. 28 c.
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HpaBa 3aKOH 3aKpiILIIE CBOK 0co0uBY cykynHicTh ymMoB (O. A. Tnymkopa?®?),

TepeBaKHE MPaBO € aOCTPAKTHOIO KAaTETOPIEIO 1 MiIUIATae peaizallii umie 3a Ha-
cTaHHS neBHUX ropuaudnux Qakrtis (H. JI. Bonpapenko, A. A. Kanitanosa?®),
MepeBakHe MPaBO BUHUKAE Pa30M i3 TIEBHUM Cy0’€KTHBHUM IIPABOM Ta IepedyBae
y MaCHBHOMY CTaHi JI0 HACTAaHHS IOPUANYHUX (DaKTiB, 00yMOBICHUX 3aKOHOM YU
noroopom (B. I. Kpar®™), nepeBaskni 1paBa 3HaX0JAThCsl B HEAKTUBHOMY (Tia-
CHBHOMY) CTaHi, a I 1X BHHUKHEHHS HEOOXiHI MIeBHI OpUANYHI (akTH, TOOTO
MOMEHTOM BHHHMKHCHHSI MMEPEBAXHUX KOPIMOPATHBHHUX IPAB € «MOMEHT BCTYILY
caMHUX KOPHOPATHBHHX TIpaB, a peaji3alis BiIOYBa€TbCS 3 MOMEHTY MPUHHSATTS
PpILIEHHS PO BiI4y>KEHHS YacTKU a0o0 11 YaCTUHU OJHUM 13 YYaCHUKIB 1 IPUHHAT-
TSl IPONO3UIIi IHITMM YYaCHHKOM — HOTEHIIIHHUM MOKYIIIEM (aKI[iH, YaCTKH, Mafo
i T. 1) (I. 5. BaGenpka®®), nepeBakHi NpaBa BUHUKAIOTH y BUNAJIKAX, 0 MAIOTh
BuKTIouHMI xapakTep (JI. @. atayina®®).

Sk 3a3nauae M. B. Cy000TiH, 0coOMHMBHI CIIOCIO 3aXUCTy NMEpeBaKHHUX TPaB —
CyIIOBE TIEPEBEICHHS IPaB i 000B’SI3KIB 3a JOIOBOPOM, — € OJIHIEIO 3 TX J0JaTKO-
BUX 03HaK. Kpim Toro, npu BU3HaYeHH1 YMOB 3/11iCHEHHS IIEPEBAKHOTO IIpaBa He
BPaXOBYETHCS BOJISI HOTO Cy0’€KTa, OCKUIBKH JUIsl peajii3alii CBOro mpasa BiH 3My-
IIEHHUH MMOTOJUTUCS HA YMOBH, 3aIIpOIIOHOBaHI GopskHuKoMZ' (mpuabae yacTky
Ha yMOBax, 3aIlPOIIOHOBAHMX IHIIMM ydacHHKOM). OIHi€I0 3 O3HAaK € TaKOX Te,
10 MOKJIMBICTD peaizallii mepeBaKHOTo MpaBa 0OMeXeHa MPUCIYHIM CTPOKOM,
TO6TO cTpokoM icHyBaHHs mpaa’®. M. B. Cy660TiH HasBHICTh TAKOTO CTPOKY
MTOSICHIOE THM, IO II€ BUHATOK i3 MPUHIIHITIB PIBHOCTI i CBOOOIM JOTOBOPY, 1 HOTO
HasBHICTH 00YMOBIICHAa HEOOXIIHICTIO 3a0e3MeUnTH CTabUThHICTE 000poTy. [lowa-
TOK Iepebiry cTpOKy MOYHHAETHCS 3 MOMEHTY, KOJH Cy0’€KT MepeBaKHOTO TIpa-
Ba Ji3HABCS a00 MOBHHEH OYB Mi3HATHCS PO HaMip OOP)KHUKA YKJIACTH JAOTOBIp
3 TpeTholo 0cobot0. KpiM Toro, Ha HOro TyMKy, CTPOKOM OOMEKY€EThCS iICHYBaH-
HSl HE EPEBAYKHOTO MaifHOBOT'O KOPIIOPATUBHOTO IpaBa, a IMOXiAHOTO BiJl HHOTO
IIpaBa BUMOTH, aJJPECOBAHOT0 KOHKPETHOMY YYaCHHKY IIOJ0 KOHKPETHHX KOp-

202 I'rymikosa E. A. K Bomnpocy o MpaBoBoii pupojie MPeUMyIIECTBEHHBIX TPAX/IAHCKUX TIPaB Kak CyOhEKTHBHBIX
npas. Akmyanvhsle npobaemvl poccutickozo npasa. 2015. Ne 7(56). C. 82—-87. URL: https://cyberleninka.ru/article/n/k-
VOprosu-o-pravovoy-prirode-preimuschestvennyh-grazhdanskih-prav-kak-subektivnyh-prav (zara o6pauienus: 28.04.2019).

203 Bonpapenko H. JI., Kanuranosa A. A. TTonsaTre u npaBoBas NPUPO/JA NPEMMYIECTBEHHBIX MpPaB (HA MaTepuaiax
Pecniyomukn  Benapyce). Becmuux Omckoeo ynusepcumema. Cepusi «Ilpaso». 2018. Ne 1(54). C.75-83. URL:
http://www.omlaw.ru/attachments/article/2218/%D0%9F%D1%80%D0%B0%D0%B2%D0%BE_1_2018%20_%D0%90
4-1.pdf (nara obpamenus: 12.01.2019).

204 Kpar B. 1. TlepeBaskHi npaBa: UMBiIbHO-TIPABOBHMit acleKT: aBToped. HC. ... Kan. opuj. Hayk: 12.00.03; Hamionams-
Ha IOpHANYHA akajeMis Ykpainu imeni SI. Myaporo. Xapkis, 2008. 20 c.

25 Bageukas U. 1. [IpeuMyliecTBeHHbIE NPaBa B KOPIOPATUBHBIX NPABOOTHOLIEHHSAX: TOHATHE, MPHU3HAKH M 00wwIas
xapakrepuctika. Becmuux Cankm-Ilemep6ypeckoeo ynusepcumema. 2013. Cep. 14. Bpim. 2. C. 3-9. URL: https:/law-
journal.spbu.ru/issue/view/303 (nata o6pamenus: 26.09.2018).

206 T'ataysuna JI. @. K Borpocy o npaBoBoii TIpHpojie KOPIIOPATUBHBIX TipaB. Becmuux Capamosckoli 2ocydapcmeen-
Hotl topuduueckoi akademuu. 2016. Ne 4(111). C. 167-172. URL: http://www.xn--80af5bzc.xn--plai/documents/vestnik/
04_2016.pdf (zara obpauienus: 14.04.2019).

207 Cy660Tun M. B. TIpeumyIiecTBeHHbIE TIPaBa B POCCHICKOM IPajIaHCKOM 3aKOHOJIATEbCTBE: aBToped. Juce. ...
KaHJ. ropun. Hayk: 12.00.03; MockoBckasi rocynapcTBeHHas opuHdeckas akagemus. Mocksa, 2007. 28 c.

208 BaGenkast 1. 1. TIpeuMyluecTBeHHbIE IpaBa B KOPIIOPATHBHBIX [PABOOTHOIIEHMSX: MOHATHE, IPU3HAKH 1 00LIas
xapakrepucruka. Becmuux Cankm-Ilemepbypeckoeo ynusepcumema. 2013. Cep. 14. B, 2. C. 3-9. URL: https://law-
journal.spbu.ru/issue/view/303 (nara obpamenus: 26.09.2018).
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Po3zoin 2

HOPaTHBHHUX YacTOK, L0 Mae 30008’ sa3anbHy npupoay?®. A. B. Cmitiox BBakae,

10 MO>KHA BiIMOBHUTHCS BiJl 3000B’S3aIBHOTO TpaBa BHMOTH, SIK€ € TIOXiTHUM
BiJl MaiHOBOTO KOPIIOPAaTUBHOI'O IIPaBa, aJPECOBAHOIO KOHKPETHOMY YYacCHHUKY
00 KOHKPETHUX KOPIIOPAaTUBHUX MAaiB (YacTOK), alie He BiJ BUXITHOTO Iepe-
BaKHOT'O MalfHOBOro KOpIOpaTHBHOro npasall,

OaHuM 13 HaHBKIUBIIIKAX MMUTaHb MO0 3aXKMCTy YYaCHHKAMH CBOTO Iepe-
Ba)XKHOTO IpaBa € BU3HAa4YeHHs criocoliB Takoro 3axucry. Ha nymxy M. boxko,
J. Tamanmesa, sIKmo yacTka BUOyIJa 3 BOJOIIHHA 032 BOJICIO OCOOM, TO CIIOCO-
0O0OM 3axucTy MIr OM CTaTH BIHOMKALIHHWN MO30B A0 HaOyBaya Ii€l 4acTKH Ta
ocrnoproBanHs 3anucy B €JIP mpo peectpanito npasa®ll. B. A. Besos cTBepKy€e
npo (aKTH 3aCTOCYBAaHHS CYIOBOIO IIPAKTHKOIO O IHX BiJHOCHH HEKIACHYHOI
BiHAMKAIII], IKY BAPTO PO3YMITH SIK MPAKTUKY 3aCTOCYBAaHHS HOPM IOJO BiHIM-
Kallii 1o 00 €KTiB, sIKi HE € peyaMH 3a CBOIMH IPHPOTHUMH BIACTHBOCTAMH, aJie
CXOXI 3 peyaMH 3a IOPUANYHIMH XapaKkTepucTHKaMu. Bin 3ayBaxye, 1o s cxo-
KICTh POOHMTH MOKJIMBOIO BUHMKHEHHSI HA MPAKTHI[ TaKUX CHUTYAIli, SIKI MOTIM
CTaIOTh MiJICTABOIO JUISA BIHAMKAIII — CUTYaIlil, B SKMX aKTH PO3NOPAPKEHHS Ya-
ctkamu y4acti B TOB 31ifiCHIOIOTBCS HETIpaBOMOYHMMHU ocobamu. Hampuxman,
TPAIUIIOTHCS BHIIAJIKU, KOJHM TaKe PO3MOPSIPKEHHS 3[IHCHIOETHCS HIOUTO Bij
iMeHi yJacHHWKa, ajle HacIlpaBli — 3a MigpoOJICHUMHU JOKyMEHTaMu (Ha ITiJCTaBi
miapo0IeHol JOBIPEHOCTI a0 MOroBOpPY 3 MIAPOOICHHAM MiAMHCOM). Y HEAKHUX
BUIIaJKaX, CyJH, HE Ha/Ial0uu MPaBOBOI KBajidikalii MopyeHoMy MpaBy MO3H-
Baya, 3aCTOCOBYBAIIM PEUOBO-TIPABOBI CIIOCOOM 3aXHCTY, BIHAUKYIOYM YACTKY 3
4y>KOr0 HE3aKOHHOTO BOJIOAiHHS. B. A. BesloB po3MipkoBye, 110 BUKOPHCTaHHS
KJIACUYHOT'O BIHAMKAIIfHOTO 1MO30BY JUIS IMOBEpHEHHs dacTku ydacti B TOB €
HEKOPEKTHUM TOMY, 1[0 TaKHi TI030B € CIIOCOOOM 3aXUCTY IIpaBa BIACHOCTI Blac-
HUKa JI0 BOJIOJIIFOUOTO CHIPHUM MaifHOM He BllacHUKA. [IpeqmeroM Takoro 1mos3o-
By MO’ke OyTH JIMIUE iHIMBiTyaqbHO-BH3HAYeHa Pid>2, [ TyT BapTO MOrOAUTHCS
came 3 mo3umieio B. A. benosa, amke 04eBHIHNM € T€, IO YaCcTKa B CTATYTHOMY
kamitai TOB He Moxe OyTH mpeaMeToM BIHIUKAIIITHOTO M030BY, OCKUJIBKH BO-
Ha He € piuyto. ToMy, KoM 1Mo3uBay oOUpae Ui 3aXUCTy NpaB BIHIUKALIHHNN
I030B, TO 11€ € HEHAJIEKHUM CIIOCOOOM 3aXHCTY CBOTO IIPaBa.

HasBHictb y u. 5 ct. 20 3akony npo TOB ta TJIB?® npunucy mono nepese-
JICHHSI YYaCHUKOM TOBapuCTBa Ha ce0Oe npaB i 000B’SI3KiB MOKYIIS YacTKU (dac-
TUHU YaCTKH) Ha 3aKOHOJABYOMY PiBHI BUPILIMIO MUTAHHS MPO HAJEKHUH CIHO-
ci0 3axmcTy IIBOTO IpaBa, KU € crenu(igHIM | BUKOPHCTOBYETHCS TIIBKU B

209 Cy660TuH M. B. TIpenmyiiecTBeHHbIE TIPaBa B POCCHIHCKOM IpaskIaHCKOM 3aKOHOJATENLCTBE: aBToped. auce. ...
KaHz. oopuz. Hayk: 12.00.03 MockoBckasi rocyapcTBeHHas ropuandeckas akagemus. Mocksa, 2007. 28 c.

210 Cmitiox A. B. KopropaTushi npasa Ta KoprnopaTuBHi nai (YacTKH): TEOPETHKO-TIPABOBI aCHEKTH: MOHOTpadis.
Opeca: ®enikc, 2018. 662 c.

211 Boskko M. I, Tanannes JI. A. CeMb ypokoB KOPIIOPaTHBHBIX KoH(uKTOB. Mocksa: [Ipocnekt, 2018. 96 c.

212 KopriopaTuBHOE TIpaBo. AKTyasbHbIE IPOGIEMbl TEOPMHM M MpakTHKW / moa obmi. pea. B. A. Benoa. Mocksa:
IOpaiit, 2016. 552 c.

23 IIpo ToBapucTBa 3 OOMEXEHOIO Ta JOJATKOBOIO BiANOBiNaibHICTIO: 3akoH Ykpainu Bin 6 motoro 2018 poxy
Ne 2275-V1II. Bioomocmi Bepxosnoi Paou Yxpainu. 2018. Ne 13. Cr. 69.
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nuX BigHOCHHAX. [0 HAOYTTS YMHHOCTI HBOTOo 3akoHy cT. 147 IIK Ykpaiau B3a-
raji He MiCTHJIa HACHIJKIB MOPYIIEHHS ITEPEBXHOTO MpaBa, TOMY 32 aHaJIOTi€l0
3aKOHY 3aCTOCOBYBayiMcs mojoxeHHs cT. 362 1IK Ykpainu cTocoBHO mepeBaxk-
HOTO TIpaBa KYIIBJi YaCTKH y IpaBi CHIIBHOI YaCTKOBOI BJIACHOCTI, B 4. 4 sfKO1
3a3Hayvanocs, Mo y pasi Mpojaxy YacTKH y MpaBi CHUIBHOT YaCTKOBOI BIACHOCTI
3 MOPYIIEHHSIM IIePEeBaXHOTO TIpaBa KyMiBJi CIIBBIACHUK MOXKE Mpe’ SBUTH 10
CyZy II030B PO MEPEeBe/ICHHs HA HOTO TpaB Ta 000B’I3KIB MOKYIILIs, a HE TI030B
PO HEMiHCHICTh MPABOYHHIB, 3MICT SIKMX CYMEPEYNTh aKTaM IUBLIEHOTO 3aKOHO-
naBcTBa, 3a cT. 215 LK Ykpainn?“, Tlponak yyacHukoM gactku (ii gacTuHm) 3
MOPYIIEHHSM TE€PEBAXHOTO MMpaBa KYMIBII 1HIIMX yYaCHHUKIB HE 3yMOBIIOBaia
HepilicHocTi Takoro mpaBounHy. B m. 4.10. IToctanosu [lnenymy BI'CY «IIpo
JIesIKi TTMTaHHS BHPIMICHHS CIIOPIB, IO BHHUKAIOTH 3 KOPIOPATHBHUX CIIOPIiB»
Bix 25.02.2016 p. Ne 4 giTko 3a3Ha4YE€HO HEOOXIMHICTH 3aCTOCYBaHHS aHAJIOTII 3a-
KOHY, a caMme 3a3HayaeThbes, mo 4. 4 c. 362 LK Ykpainu, sika perystoe mpojax
YaCTKH y MPaBi CMUILHOI YaCTKOBOI BJACHOCTI 3 MOPYIICHHSIM ITEPEBAYKHOIO IIpa-
Ba, 3aCTOCOBYETHCS 3a AHAJOTIEI0 O BHUIAJAKIB MOPYIICHHS MEPEBAKHOTO MpaBa
yuacuuka TOB (T/IB) Ha KyIiB/II0 4acTKM y cTaTyTHOMy KamiTani?'®. Heo6xia-
HICTh HaJlaHHsI TaKUX PO3’sICHEHb Oyia 00yMOBJICHA MOTPeOOK0 Y 3a0e3meucHHI
OJTHAKOBOT'O 1 MPaBHJIBHOTO 3aCTOCYBAHHSI 3aKOHOJIABCTBA IIiJi Yac BHPILICHHS
TOCIIOIaPCHKUMHU CYZaMHU KOPIIOPATUBHUX CIIOPIB, 30KpeMa 1 II0JI0 MOPYIICHHS
nepeBakHUX mpaB yyacHukis TOB (TB).

Y HOBOMY 3aKOHI CHTYyaIlisl He 3MiHIJIacsS Ha Kpalle, Ipoueaypa TakoxX ype-
r'ylboBaHa (pparMeHTapHO, a TOMY Leil MeXaHi3M 3aXHCTy IpaB yYacHHUKIB, YHE
NepeBaykHE NPaBO IOpYIIeHO, MOTpedye ymockoHaiseHHs. Hum morio 6 craru
Ha/laHHS TTOBHOB&KEHb CyHIy i3 BCTAaHOBIJICHHS JOJATKOBOTO CTPOKY, IIPOTSTOM
SIKOTO 1HIII YYaCHUKH TOBAPHCTBA MOXYTH IPUETHATUCS O 3asBJIICHOT BUMOTH.
JIOLIbHUM ySBIAEThCS J0MoBHeHHs ctaTTi 20 3akony npo TOB Tta T/B u. 5!
Takoro 3micty: «Cya, SIKUi po3risiiac CrpaBy 3a BKa3aHUM [I030BOM, 3a0e3reuye
IHIIMM yYaCHUKaM TOBapHUCTBA MOXKIIMBICTh IPUETHATUCS JIO PaHile 3asBICHOTO
M030BY, JUIA YOTO y MiJrOTOBYOMY /O CYIOBOTO PO3IJISLY 3acCifiaHHi MOCTaHOB-
JISiE yXBally, y SIKiii BCTAHOBIIIOE CTPOK, IPOTATOM SIKOTO 1HIII YYaCHUKH TOBapH-
CTBa MOXYTh IPHUEIHATHCS JI0 3asSBJICHOI BUMOTM. 3a3HAYCHUIN CTPOK HE MOXKE
CTAHOBUTH MEHII HiXK /1Ba Micsin>e.

EdekTuBHICTh 3aXHMCTy NMpaB YYaCHUKIB MOMJIUBO MOKPAIIUTH NUIIXOM 3a-
KpIIJICHHS Y 3aKOHI HOPMH 11010 BiJJIIKO{yBaHHS BUTPAT TPETii 0co0i, sika IpH-
nbasna 9acTKy (4acTUHY YacTKH), TOOTO Yy pasi, SKIIO CTaTyTOM TOBapHCTBA Hepe/-

214 [Tupinbuuit kosieke Ykpainu Big 16 ciunsa 2003 poky Ne 435-1V. Bidomocmi Bepxosnoi Padu Yipainu. 2003.
Ne 40-44. Cr. 356.

215 [Tpo mesiKi IMTAHHS IPAKTHKK BUPIlIEHHS CTIOPIB, 1110 BUHUKAIOTH 3 KOPIIOPATHBHUX NpaBoBiHocuH: ITocranosa [Te-
HyMy Bumioro rocrionapeskoro cyay Yipainu Big 25 srotoro 2016 p. Ne 4. Bicnux cocnodapcskoeo cydouuncmea. 2016. Ne 1.

216 [1lemera T. M. Tlepexin yacTKu yyacHHKa B CTATyTHOMY KaIliTajli TOBAPHCTBA 3 OOMEKEHOIO Bi/lIOBINANBHICTIO Ta
TOBAPHCTBA 3 J0/1aTKOBOIO BiIOBIJaIBHICTIO: JIHC. ... A-pa ¢inocodii: 081 IIpaso. 08 [IpaBo; JloHelpKuii HALIOHAIBHUH
yHiBepcuteT iMeHi Bacwist Cryca. Binnnng, 2020. 260 c. URL: http://abstracts.donnu.edu.ua/article/view/8701/8700 (na-
Ta 3BepHeHHs: 28 cepas 2020).
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Po3zoin 2

0ayeHo repeBakHe MPaBO KYMIBIII YaCTKH (YaCTHHH YacTKH) Y CTaTYTHOMY Kalrli-
TaJli TOBapHCTBA 3a 3a3/ajerilb BU3HAUYEHOIO CTaTyTOM I[iHOIO, 0c00a, Ha SIKY
HepeBOIATECS TpaBa Ta 00OB’A3KM MOKYIIIS, BiJIIKOAOBYE BHUTPATH, IIOHECEHI
MOKYIIIIEM Y 3B 3Ky 3 OIUTATOIO YACTKH (YaCTHHU YaCTKH) Y CTATYyTHOMY KalliTa-
JIi TOBApUCTBA, B PO3MIipi, IO HE TEPEBUILY€E 3a3JAJIETiNb BU3HAUYECHOI CTATyTOM
LiHU KYIiBJIi 9YacTKX (YACTHHHU 9acTKHM). PilieHHs cyay Tpo mepeBeneHHs] YaCTKH
(JaCTHHHU YaCTKH) YYaCHHUKY TOBApHCTBA € IiJICTaBOIO IS JAEeP)KaBHOI peecTpartii
BHeceHuX 10 €JIP Bianosigaux 3Min?.

[MpoGnemaTnyHUM € MUTAHHS LI0A0 BHECEHHS AEMO3UTY y pa3i HOpYyIIeHHS
nepeBaykHOTo npasa. OTHOYACHO 3 MpPEeA SIBIECHHSAM 0 CyAy I1030BY IO NepeBe-
JICHHS1 HAa HBOTO IIPaB Ta 00OB’SI3KiB MOKYMIS MO3MBay 3000B’A3aHII BHECTH Ha
JIETIO3UTHUH paxyHOK CyAy TPOLIOBY CyMY, SIKY 3a JOTOBOPOM ITOBHHEH CILIATH-
™ mokynenp (4. 4 1. 362 1K Vipaiau?'®). JlenosuT 3a cBOEIO MPaBOBOIO CYTTIO
€ TapaHTIHHUM BHECKOM I103HMBayYa, SIKUM y pa3i 3a/I0BOJICHHS IO30BY 3a0e3meuy-
€TBCS BIAIUIATHICTH BiUyKeHHs (MIEpepo3IOAiay) YacTOK Y TOBapHCTBI, Bpaxo-
BYIOUM KOHCTUTYLIHHUI MPUHIMI PIBHOCTI CTOPiH nepen 3akoHoM. [Iporte B mo-
noxeHHsx 4. 5 ¢t. 20 Bakony nmpo TOB ta T/IB 3HOBYy-Taku He mependadacTbes
JIOZIATKOBUX TapaHTiil MiJTBEpXKEHHsI CepHO3HOCTI HAMIPIB YYaCHHKIB, YHE Mepe-
Ba)XKHE MIPAaBO MOPYIICHO, HAa NPUAOAaHH YaCTKH, a caMe He BCTAHOBJIEHO 000B’s-
30K BHECEHHSI TPOIIIOBOI CyMH Ha JETIO3UTHUI paXyHOK CYAy, a, BIANOBIIHO, B ITii
CHeIiabHIF HOPMi 3aKOHY BiJICYTHI HOJOXEHHS IMIOAO HACTIAKIB HEBHECEHHS
T'POLIOBHX KOINTIB Ha JICTIO3UT cyny. BogHoUac y cynoBiif MpakTHUIli 3aCTOCOBY-
etbest mosutis [Inenymy Buimoro cnemianizoBaHoro Cyay 3 po3riisiay IUBUTBHUX
Ta KPUMiHAJIFHUX CIIPaB BiMOBITHO O SKOi HEBHECEHHS OJHOYACHO 3 TPEH sB-
JICHHSIM TI030BY Ha JIETIO3UTHHH PaXyHOK CyIy T'POIIOBOI CYMH, SIKY 3@ JIOTOBO-
POM TIOBMHEH CIDIATATH MOKYIIEIb, € IMiJCTaBOIO U BiIMOBH B 1M030Bi (203. 3
1. 18 IToctanosu [Inenymy Buimoro crienianizoBaHOTO Cyay 3 pO3IJIsLy IHBLIb-
HUX Ta KpuMiHanpHuX cupaB Ne 5 Big 07.02.2014 p. «IIpo cynoBy mpakTwKy B
CIpaBax Mpo 3aXKCT MPaBa BJIACHOCTI Ta iHIIMX pedoBHX npas»)®l®. OTxe, B Oy 1b-
SIKOMY BHITAJIKy TaKa Oe3isUTbHICTh MaTUME HACIIIKOM BiJIMOBY B ITO30Bi, IPOTE
Ha TPaKTUIl CyId HEOTHOPa30BO JOIyCKAaJIH BHECEHHS I'POLIOBUX KOIUTIB Ha
JIETIO3UT IPOTSTOM BCHOTO Yacy pO3TJIsLy CIIPaBH.

Jist mociiKeHHsT 3aXHMCTY HEPEeBAXKHOTO IpaBa y4acHHKa TOBapUCTBA JI0-
CHUTD LIIKaBUM € MOJOKEHHS I1. 4 IPUKIHIIEBUX Ta IEPEX1THUX TIOJIOKEHb 3aKOHY
npo TOB ta T/IB, siki miIAraTMMyTh 3aCTOCYBAaHHIO y MPOIIEC] PO3TJIISLY CIIPaB,
MOPYILIEHUX 32 MI030BHOI0 BUMOT'OIO PO TIEPEBEJICHHS IPaB Ta 000B’SI3KIB MMOKYII-
1151, 10 BHecCeHHs BinnoBigaux 3miH g0 ['TIK Ykpainu. BiamoBigno no migmyHk-

27 Tam camo.

218 [ usinbuuii kojmeke Ykpainu Bin 16 ciums 2003 poxy Ne 435-1V. Bidomocmi Bepxosnoi Padu Yipainu. 2003.
Ne 40-44. Cr. 356.

29 TIpo cynoBy NPaKTHKy B CIIPaBax IPO 3aXMCT NpaBa BIACHOCTI Ta iHWMX pevoBux npas: ITocranosa [lienymy Bu-
LIOrO CHELIaNli30BaHOro Cyly 3 PO3IIIiLY LMBUIBHMX Ta KpuUMiHambHHX crpaB Ne 5 Bin 07 mororo 2014 p. Bisnec—
Byxeanmepis—Ilpaso. Ilooamxu. Koncynomayii. 2014 p. Ne 35. C. 27.
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Ty 1 I[bOTO IMYHKTY MMO3UBaY 3000B’I3aHUI BHECTH Ha JICTIO3UTHUN PAXYHOK CYIY
IPOIIOBI KOIITH B PO3MIpi, CINIAYEHOMY MOKYIIIIEM Ha BUKOHAHHS JOTOBOPY Ky-
MIBI-MPOJaXy YaCTKH (YACTHHU YaCTKH), BU3HAYCHOMY B yXBaJll cyay. 3 aHaJi-
3y IIBOTO IOJIOKEHHSI MOYKHA 3pOOUTH BUCHOBOK, L0 3aKOHOAABELb, JTOIYCKA0-
YH MOXKJIMBICTH BU3HAYEHHS PO3Mipy TPOIMIOBUX KOINTIB B YXBalli CYZy, IUTKOM
JIOTIYHO BiMIHIIOB BiX HEOOXiTHOCTI BHECEHHS JACMO3UTY OAHOYACHO 3 MOHAUYEIO
mo30BHOI 3asBu. OTXe, MO3MBaY y crpaBi Oinbmie He Oyae 3000B’s13aHII BHOCH-
TH TPOIIOBI KOIITH B MMOBHOMY PO3MIpi IiHU CIIIPHOTO TOTOBOPY Ta 3MOXE Bij-
CTPOYHUTH X BHECEHHS 10 MOMEHTY BCTAHOBJICHHS BCiX iHIMX y4acHukiB TOB,
sIKI OaKaroTh pealli3yBaTH CBO€ IepeBaXkHE MPaBo, B CyA0BoMY nporeci. Hactyn-
HUM IpUnucoM (MAMYHKT (2) 3a3HaUYSHOT0 MYHKTY) € T€, 10 HACIJKOM HEBUKO-
HAHHSI BUMOTH MPO BHECEHHS TPOLIOBHX KOIITIB HA ACMO3UTHUN PaXyHOK CYZy €
3aJIMIIEHHS! T030BY 0€3 O3Sy, TOOTO Tenep y 3aKOHOJaBCTBI YiTKO BU3HAYEHI
TpoliecyasbHi HACIIIKM HEBHECEHHSI TPOIIOBUX KOIITIB Ha JIETIO3UT CYAY, a 3aCTO-
CyBaHHsI CaMe MEXaHi3My 3aJIMIICHHs 11030BY 0e3 po3risiay € OUIbII palioHa b-
HUM Ta JONUIBHUM, 3 OTJISAY Ha MOXIIUBICTh IOBTOPHOTO 3BEPHECHHS 0 CYIY 3
aHaJoriYHUM 1o30BoM. llle omHe monokeHHs (MAMYHKT (3) Ha3BaHOTO MYHKTY)
nepeoayae 3000B’s13aHHS Cyly Y CBOEMY pillleHHI BUPIIINTH TUTAHHS NIPO Hiepe-
paxyBaHHS TOKYIIIEBI I'POLIOBHX KOIITIB, BHECEHHX Ha JEMO3UTHHH PaxyHOK
cyay, abo mpo ix moBeprHeHHY,

[lono miciist criopiB, MOB’s3aHKX 13 MOPYLICHHSIM MEPEBAYKHOTO MpaBa KyIIiB-
JIi YaCTKH B CTaTYTHOMY KaIliTalli TOBAPHUCTBA, CePesl KOPIIOPATUBHUX CIIOPIB, TO
BoHH, 5K cTBepmKye O. B. BirHsak, € omHUME 3 HafOLIBII PO3MOBCIOIKEHUX Ka-
TEropii CIOpiB, IO BUHUKAIOTh MK yJaCHHKAMH IOPHUIAMYHOI 0coOM mopyd 3i
CIIOpaMH 100 BUKIIIOYEHHS y9acHHKA 31 CKIIaqy YYacCHHKIB TOBAPHUCTBA Ta Bifl-
HOBJICHHS [IPaBa HA YAaCTKY B CTATyTHOMY KarliTaji ToBapucTBa??l,

Ha npakTuii BUHUKAIOTh CHTYaLl 010 TAKOTO MOPYIICHHS IEPEBaXKHOT'O Tpa-
Ba yyacHuka TOB, xoiu IOTOBip KYyIiBIi-IIPOJAXy YACTKH Ha KOPHCTH TPETHOT
CTOPOHH YKJIaZeHUH 0e3 BiAMOBIAHOTO MOMEPEIHHOTO TTOBIIOMICHHS yYacHUKIB
i 32 floro yMoBamMH MOKYIIEBI HAIAE€THCS BIACTpOUKa 10 1 POKyY il 3/iHCHEHHS
omaty. BopHowyac nmo3nBad, Oakaloun nepeBecTH Ha cebe mpaBa Ta 000B’SI3KU
MIOKYTILS, TOBUHEH CIUIATHTH CyMY, sIka OyBa€ IOCUTh 3HAYHOIO, B IOBHOMY 00-
Cs131 OIHOYACHO 31 3BEPHEHHSIM JI0 CYAYy 3 H030BOM, III0 CTAE CYTTEBOIO IEPEIo-
HOIO JIUIS 3aXHCTY TOPYLIEHOTO 1paBa.

[Tpobnemoro TakoX € HETMOOAWHOKI BHUIAJAKH 3/IHCHEHHS TPETIMH ocobaMu
MIPOTHIIPABHUX il 13 3aBOIOAIHHS YaCcTKOIO yuyacHHWKa. Haituacrimie 1ie 3HaX0AuTh
CBIH MpOSIB y MiZpoOILIi MiJNKCIB Ha TOTOBOPAX, 3a SIKUMH 3/1HCHIOIOTHCS] IPaBO-
YUHHU 3 BiTIYKCHHS YaCTKH, MiAPOOI 3asBU PO BUXiJ yUYACHHUKA 3 TOBAPHUCTBA,

220 IIpo ToBapHCcTBa 3 OOMEKEHOIO Ta JOJATKOBOK BiAmOBifanbHiCTIO: 3akoH Ykpainu Bix 6 motoro 2018 poxy
Ne 2275-V1II. Bioomocmi Bepxosnoi Paou Vipainu. 2018. Ne 13. Cr. 69.

221 Birnsik O. B. 3axuct KOpIOpaTUBHUX IIPaB: NpobieMu Teopii i mpakThku: Monorpadis. Opeca: IOpunuuna mitepa-
Typa. 2018. 408 c.
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¢anbeudikaii pilmeHs 3aranbHUX 300piB YYaCHUKIB a00 yKIIaJeHHS PaBOYKHY 3
BiT4y’KEHHS YaCTKU Yepe3 NPEICTaBHUKA, SIKHIT He MaB BiIIOBITHUX TOBHOBAKEHb.
SIK1o mo3uBay BIIEBHEHUH, 10 HE YKJIa/aB IPABOYMHY, CIIPSIMOBAHOrO Ha BiAdy-
JKEHHS YaCTKH, B IIPOLIEC] CyIOBOTO PO3IIISAY BiH Ma€ MpaBo 3asiBUTH KJIOTIOTAH-
Hs I10/I0 IPU3HAYEHHS CyJIOM EKCTIEPTH3H cQaTbch(piKoOBaHUX JOKYyMEHTIB??,

[MpukiIagoM CKIaIHOCTI CYJOBOTO 3aXHCTy NpaB Cy0’€KTIB KOPIOPATHBHHUX
BIZIHOCHH 1 HEOJHOTHITHOCTI CIIpaB II0/I0 BCTAHOBJIEHHS (DAKTy TOPYLISHHS Iepe-
BakHoro npasa Moxke Oytu [locranoBa BC Bix 20 6epesns 2019 poky (crpasa
Ne 906/37/18) npo BU3HAHHS HEIMCHUMH PILlICHHs 3araJbHUX 300piB YUYaCHHUKIB
TOBAPHCTBA, CKACyBaHH JIep)KaBHOI peecTpallii 3MiH 10 YCTAaHOBYHX JOKYMEHTIB
TOBApPHUCTBA, NP0 MEPEBEACHHS IPaB MOKYIIL, PO BU3HAHHSA OrOBOPY HeAiic-
HuM. CyTh cripaBu nossraia B Tomy, mo yyacHuka TOB (OCOBA 3) 3 yacTkoro,
SIKa CTAHOBUTB 7 % CTaTYTHOT'O KalliTaly TOBapHUCTBa, BUKIFOYEHO 31 CKIIaTy yJac-
HUKiB. [lo3uBay ocnoproBaB MigCTaBHU CBOI'O BUKJIIOYEHHS 1 3a3HAUaB, IO Yepes
uei (akT Horo 1mo30aBIeHO MEPEeBAKHOTO IpaBa KyIiBJIi YaCTKH YYAaCHUKIB TOBa-
pHCTBa, 10 TOOPOBLIFHO BUHIILIM 3 yyacHUKIB. Bin BBaxas, mo npasa OCOBU 5,
OCOBH 6, OCOBU 7, sxi BHHANIIN 3 TOBAPUCTBAa AOOPOBUIBFHO, BIIHOCHO Bif-
CTYIUICHHSI CBOIX YaCTOK y CTaTyTHOMY KaIliTajJl TOBapHCTBa OYyJH «OOTSHKEHI»
MEepPEeBAXHUM MPABOM CKAap)KHUKA Ha KYIIBJIIO YaCTOK LIUX YYaCHHKIB TOBAapHUCT-
Ba, @ TAKOX MPOCHB MEPEBECTH Ha HBOTO IIpaBa Ta 000B’s3ku mokynus. [Ipore
BC Bu3HaB npaBUILHUM BHCHOBOK IOIEPEIHIX IHCTAHIIH MPO BiACYTHICTH Mij-
CTaB JUIsl NIEPEBEJCHHS IpaB MOKYILS Ta PO BU3HAHHSA HEAIHCHUM JOTOBODY 3
orsimy Ha Te, 1o HacmigkoMm Biactymienass OCOBU 5, OCOBU 6, OCOBU 7
CBOIX 4acTOK OyJIO pillIeHHS 3araJIbHAX 300piB YYaCHUKIB, SIKE CYJJOM BU3HAHO He-
niticauM. OTke, mepexijl YaCTKH IUX y4acHHKIB 10 HOBHX yuacHukiB OCOBA 12
ta OCOBA 10 He Bin0OyBcs. 3 orjsiny Ha BKa3aHe MPABUIBHUM € BUCHOBOK CyIy
IIPO BiJCYTHICTH MiICTaBH JJISI 3aXMCTY IIEPEBAYKHOTO IpaBa MO3MBaYa y IbOMY
Bunaaky’?,

3acayroBye Ha yBary 3 MO3MIliT HEOAHOTHITHOCTI CIPaB, OB’ SI3aHUX 13 3aXHUC-
TOM TIpaB cy0’€KTiB KOpropaTuBHUX BinHOCHH, [locTanoa IliBneHHo-3aXiqHOTO
ameNAmiiHOTo Tocmoaapeskoro cyay Bim 12 cepmast 2020 poky (cmpasa Ne 915/
1736/19) npo BH3HaHHS HEIIIICHUM JOrOBOpPY, CKacyBaHHS peecTpaliiHoi aii,
PO3ipBaHHS IOTOBOPY Ta 3000B’s3aHHs BUMHNTH TeBHI Jii. CyTb crpaBH moJsira-
ma B Tomy, mo OCOBA 1 ta OCOBA 2 € ygacaukamu TOB «ArpoanbsHey i3
BKJIJIOM JIO cTaTyTHOTO Kamitary 1mo 268 500 rpH koxxHOTO, 1110 cTaHOoBUTE 50 %
crarytHoro ¢ouay. I[lTynkrom 6.3 craryry TOB «ArpoanbsHc» BH3HAYEHO, IO
YYaCHUKH TOBapUCTBA MAIOTh MPABO BIJICTYNHTH CBOIO 4YacTKy (i1 yacTuHy) B cTa-
TYTHOMY KalliTalli Tilbku OiM3bkuM poaudam, a came: OCOBI 4, OCOBI 1,
OCOFI 5, OCOBI 2. [epexin (mepeaaya) 4acTKH y CTATyTHOMY KalliTalli 3aCBifl-

222 Boskko M. I, Tanannes JI. A. CeMb ypokoB KOPIIOPaTHBHBIX KoH(UKTOB. Mocksa: [Ipocnekt, 2018. 96 c.
22 Tocranosa Bepxosroro Cyny Bin 02 tpasust 2018 p., cynosa cripasa Ne 923/20/17. €ounuii deporcasnuii peecmp
cyoosux piuenv Yrpainu. URL: http://www.reyestr.court.gov.ua/Review/74160438 (nara 3epuenns: 10.12.2019).
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qyyeTbcsi HoTapianbHo. [Iponaxk (napyBaHHs) abo iHIIE BiACTYIUIEHHS CBOET 4acT-
ku (11 9aCTHHM) Y CTaTyTHOMY KalliTajli TOBapHCTBA HA KOPHUCTH iHIIUX 0ci0 He
nonyckaetbesi. 19 uepBus 2019 poxy OCOBA 2 3naiiicanna Biguyxenus OCOBI 3
LUISIXOM YKJIaJeHHS JOTOBOPY KYHIBIII-TIPOAAXyY YacTKU B CTaTyTHOMY KarliTali
(xopnopatusHi npaBa) TOB «ArpoanssHey, oo ckiiagae 268 500 rpH y po3mipi
50 % crarytHoro kamitairy. OCOBA 1, sika He € CTOPOHOIO OCIIOPIOBAHOTO ITPABO-
YHMHY, BBOKaJla YKJIAJAEHUH AOTOBip 1 AKT mpuiMaHHs-Tiepeiadi HeJICHUMHA Ta
TaKUMH, 110 TIOPYIIYIOTH 11 KOPIOpaTHBHI IMpaBa sk ydacHnka TOB, mocumato-
4yKCch 30KpeMa i Ha nopyuieHHs nponasueM OCOBI 2 nonoxens myHkty 6.2. Cra-
TyTy ToBapucrtBa. PimeHnsm ['ociomapcerkoro cyny MukonaiBebkol o0macTi Bij
25.02.2020 poxy mozoB 3anoBosieno moBHicTio. OCOBA 3, ockapxyroun pimieH-
Hs CyJy NepInoi iHCTaHII1, O/IHUM 13 JOBOIB aneJisIiifHOl cKapru 3a3Havana Te,
0 TTO3MBaY 00paB HENPAaBWIBHUH CIOCI0 3aXHCTy depe3 Te, M0 MpoAaX ydac-
HUKOM YaCTKH 3 TOPYLICHHSIM NEepeBaKHOTO TpaBa IHIIMX yYacHUKIB Ha ii mpwu-
N0aHHS HE 3yMOBIIIOE HEAIHCHICTh TAKOTO NPABOYMHY, HATOMICTh YYaCHHUK TOBa-
pHCTBa Ma€ MpaBO BUMaraTy B CyJOBOMY HOPSIKY IE€peBEACHHS Ha ceOe mpaB i
000B’sI3KIB MOKYMIA (YacTKh). ANEISIMIHHUN Cya, OLIHIOIOYN TaKWi JOBiA are-
JSIIMHOT CKapry, 3a3HAYWB, LIO MiJCTABOIO TIO30BHUX BUMOT TPO BHU3HAHHS He-
MIMCHUMH YKJIaIeHNX MK BiAMOBiTa4aMy JTOTOBOPY KYIIIBII-TIPOJAXXKy YacTOK Y
CTaTyTHOMY KalliTalli Ta akTa IpUiMaHHA-TIepeaadl YacTKH y CTaTyTHOMY Kalli-
Taui Ta koproparuBHux 1npaB TOB «Arpoanbsacey Big 19.06.2019 OCOBA 1 Bu-
3HAYEHO HE MOPYLICHHS CBOTO IEPEBAXKHOTO MTPaBa Ha MPHAOAHHS YaCTKH, a I10-
PYLICHHS HAJISKHUX TT03UBaYy KOPIIOPATHBHUX NpaB Ha Y4acTh B yIPaBJiHHI TO-
BapuCTBOM, IIO CyJl BBa)XaB €(PEKTUBHUM CIIOCOOOM 3aXHCTy B PO3YMiHHI IpH-
nucis crarti 4 TK Ykpainu, crateii 15, 16 IIK Ykpainu®?*,

SIk BUCHOBOK, MOXHA 3a3HAYUTH, II0 BRXJIMBUM KPOKOM Y HalpsiMi HEIOIIY-
IIEHHA MTOPYIICHHS NEPEBAKHUX TPaB BUIAAETHCS 3aKPIIUICHHS BCHOTO MEXaHI3MYy
peaizarii i 3aXHUCTy TaKUX MpaB YYaCHUKIB B OJHIN cIeIialbHIN HOpMi 3aKOHY
(ct. 20 3akony npo TOB ta T/IB), sk 11e 3po6ieHo 3akoHOomaBIeM y ctT. 362 [IK
VYKpaiHy, M0 YHEeMOJIMBUTH HEOOXIIHICTh 3aCTOCYBaHHS aHAJIOTIi 3aKOHY Ta
CHPUSTAME 3aM00IraHHIO 3JIOBXXKMBAHHS YYaCHHKaMH CBOIMH KOPIIOpaTHBHHMH
npapamu 225,

224 TTocranoBa [liBIEHHO-3aXiHOTO ANENALHHOTO rocrogapebkoro cyay Bix 12 cepmas 2020 p., cynosa crpasa
Ne 915/1736/19. €ounuii depacasnuii peccmp cydosux piwens Yipainu. URL: http://www. http://reyestr.court.gov.ua/
Review/90934051 (nara 3BeprenHs: 24.08.2020).

2% [1lemera T. M. Tlepexin yacTku yyacHHKa B CTATyTHOMY KaIliTajli TOBAPHCTBA 3 OOMEKEHOIO Bi/lIOBINANBHICTIO Ta
TOBAPHCTBA 3 J0/aTKOBOIO BiIOBIIaIBHICTIO: THC. ... A-pa ¢inocodii: 081 IIpaso. 08 [Ipaso; JloHeupKuii HaLiOHAIBHUH
yHiBepcuteT iMeHi Bacwist Cryca. Binnnng, 2020. 260 c. URL: http://abstracts.donnu.edu.ua/article/view/8701/8700 (na-
Ta 3BepHeHHs: 28 cepus 2020).
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2.3. [IpaBoBe 3a6e3ne4yeHHs] AOTPUMAHHS BUMOT,
BCTAHOBJIEHHX JI0 3MiCTy opraHizauiiiHo-npaBoBux ¢opm

Aeemucan M. P.,
KaHo. 10puo. HayK,
acnipanmka xageopu (2015-2018 pp.)

Jlist 3axucTy mpaB Ta iHTEpeCiB YYaCHUKIB KOPIOPATHBHUX BIAHOCHH TMOPSII
13 3aKPIMJICHHAM HOPMATHBHHUX IPHUITUCIB Y 3aKOHOAABCTBI HE MEHII BYKJIIUBUM €
3a0e3MeueHHs HAJIOKHOTO JOTPUMaHHs BUMOT, 3a3Ha4eHHX y 1IMX npunucax. [lepe-
Ba)KHA OUTBIIICTh aCTEKTIB TiSUTBHOCTI Cy0’€KTIB KOPIIOPATUBHUX MPABOBIIHOCHH
Ta X B3a€MOBIIHOCHH 3 IHIIUMH CyO’€KTaMH B MPOIIECI 3MIHCHEHHS MisUIBHOCTI
(30KpeMa, DIHCHICTh yroJ, MO YKIAJIatoThCs, 0OCAT BiIMOBITAILHOCTI 32 30008’ -
3aHHSIMH TOIIIO) 3YMOBJICHI OpraHi3aIliiHO-TIPaBOBOIO (POPMOIO TaKUX CYyO’ €KTIB.
Tomy st 3aXHCTy TIpaB Ta IHTEPECIB YUACHUKIB KOPITOPATUBHUX TPABOBITHOCHH
BOXJIMBUM € 3a0e3MeUeHHs JOTPUMAaHHsI BUMOT J0 3MICTY iX OpraHi3aIiiifHo-mpaBo-
BUX (OPM, aJKE HU3bKHI PIBEHb 3a0€3MCUCHHSI IUX BUMOT TIPU3BOIUTH JI0 AnUCOa-
JIAHCY Ta MOPYIICHHS [PaB Ta IHTEPECIB yYACHUKIB KOPIOPATUBHUX MPABOBIAHOCHH.

Koxxna opranizariiiHo-npaBoBa (opMa XapaKTepU3y€EThCsl CBOIM BIACHUM 3MiC-
TOM, IO 00YMOBJICHHI Takor Gopmoro. LimocTpartiero 1Iporo €, 30kpema, Ilocra-
Hosa BI'C VYkpainu Bix 14 Bepecns 2017 poky y crpasi Ne 906/70/17, B skiii 3a-
3HA4YCHO, MO cyAaMu BctaHoBieHO, mo KII «Temno3abe3nedeHHs» 3a opraHisa-
IITHO-TIPaBOBOIO (POPMOIO € YHITAPHUM KOMYHAJIBHUM mifnpreMcTBoM KopocTeH-
ChKOT MICBHKOT pajiy, a BiiTaKk METOK HOTO JisNTLHOCTI € 33JI0OBOJICHHS HATralbHUX
moTped KUTENIB TepUTOpialibHOT rpomMaau Mmicta KopocTeHs, a HE OTpUMaHHS
npuOyTKy?2.

Takoxk y pa3i HassBHOCTI BIAIOBIJHUX O3HAK CY0’€KTa IPE3IOMYETHCSI BUCHO-
BOK II[0JI0 MOXKJIMBOI OpraHi3alliifHo-mpaBoBoi ¢popmu. 30kpeMa, y 1. 3.6 PimreH-
w1t KC Vkpaian Bix 20 uepBus 2007 poxy Ne 5-pn/2007 y cmpasi 1-14/2007
(cripaBa 111010 KPEAUTOPIB MIAMPHEMCTB KOMYHAIbHOT (POPMHU BIACHOCTI) 3a3Ha-
Ya€eThCs, 110 SIKIIO TOJIOBHOIO METOI0 Cy0’€KTa rOCIOJapIOBaHHS B KOMYHAIbHO-
MYy CEKTOpi €KOHOMIKH € BUPOOHUIITBO MPOAYKTIB YW MOCITYT JUIS 3aJ0BOJICHHS
HarajJbHHUX MOTPEO KHUTETIB BIAMOBIAHOI TEPUTOPIAIBLHOI rPOMAIH, HAPHKIIAI,
13 BOJIONIOCTAYaHHs, ONAJIEHHS, BUBE3EHHS CMITTS Ta BiAXOIB TOIIO, TO HOTO
OpraHizamifHO-TIpaBoOBOIO (HOPMOIO Ma€e BUCTYIIATH KOMYHaJbHE YHITapHE Iif-
MIPUEMCTBO; y BHITAIKaX, KOJH OCHOBHOIO METOO JISITLHOCTI Cy0’€KTa rocmoja-
PIOBaHHS Y KOMYHaJIbHOMY CEKTOpi €KOHOMIKH 3a3HaY€HO OTPUMAaHHS MPHOYTKY,
Horo oprai3aiiHO-IPaBOBOI0 (POPMOIO MAE CTATH T'OCIOAPCHKE TOBAPUCTBO 3

Bi/JIMOBIZHOO YACTKOI KOMYHAIILHOI BJIACHOCTI Y CTaTyTHOMY (oHAi?% .

2% Tloctanosa Bumoro rocromapebkoro cyay Ykpainu Bin 14 Bepecus 2017 poky y cnpasi Ne 906/70/17. URL:
http://reyestr.court.gov.ua/Review/68963347

227 Pimennst Koncruryniiinoro Cyity YKpainu y cIpasi 010 KPEIUTOPIB i ANPHEMCTB KOMYHAILHOT (JOPMH BIACHO-
cti Big 20 uepsHs 2007 poxy Ne 5-pni/2007. Oghiyitinuii sicnux Yxpainu. 2007. Ne 48. Cr. 1991.

97


http://reyestr.court.gov.ua/Review/68963347

[Tpy HEenOTpUMAaHHI BUMOT JI0 3MICTY 3MIHIOETBCSI CaMe TIPABOBE SIBUILE Opra-
HizanifHO-TIpaBOBa (popma, amKe, HAPHUKIIAL, K0 Y BUPOOHHIOMY KOOIIepaTH-
Bi YYaCHUKH He OyIyTb OpaTH 0COOHCTY TPYIOBY Y4acTh, Il MOZAENb 3AiHCHEHHS
rOCIIO/IaPCHKOI JisITLHOCTI BXKE HE BiJIIOBIAaTHME O3HAKaM BUPOOHUYOTO KOOIIe-
paTtuBy, X04a 000B’SI30K 3IIHCHUTH PEOPraHi3allil0 y TAaKOMY pa3i B 3aKOHO/aB-
cTBI He nepeabaveHo. J[ist MOPIBHSIHHS HEOOXIAHO 3a3HAYUTH, 1110 y JOTOBIPHO-
My TIpaBi IpU YKJIaJaHHI JOTOBOPY, 3a SKMUM IependadyeHo, 0 OJHa CTOpOHA
repeae iHIIM CTOpOHI MaHO y KOPHCTYBaHHS 3a IUIaTy Ha TEBHHHA CTPOK
(ct. 759 LIK Ykpainu — noropip Haiimy??®), aje neii 1orosip Ha3BaHO HO-iHIIOMY,
HaIlpHKJIaJ, OTOBOPOM IO3WYKH, BiH OyJe TIIyMaduTHCS SK JOTOBIp HaiiMy Ta
JI0 HHOTO OYIIyTh 3aCTOCOBYBATHCS TIOJIOKEHHS PO JOTOBIp Haiimy. 3 opraniza-
LiIfHO-TTPaBOBOIO (POPMOIO CKJIAJIHIIIE, aJKe ITPU HEJTOTPUMaHHI BUMOT JI0 3Mic-
Ty OpraHi3auiiiHo-npaBoBoi Gopmu He BOAYAETHCS MOXKIIMBUM 3aCTOCYBAHHS 3a
AHAJIOTIEI0 3aKOHOIABCTBA MO iHINY (HOpPMY, TOKHM HE BiAOYIEThCS 3MiHEHA Bif-
MoBiTHA (popma.

3 MpaKkTUYHOTO TOTIISAY II€ O3HAYAE, 110 KOHTPAreHTH, IMapTHEPH, SIKi BCTY-
MAIOTh y TPABOBIIHOCHHHU 13 Cy0’ €KTOM KOPIIOPATUBHUX MPABOBITHOCHH IIEBHUX
oprasizauiiHo-TpaBoBUX (OpPM, TOBHICTIO MOKJIAJAI0THCS HA YSBICHHS PO KOH-
KpeTHHH 3MICT Takoi Gpopmmu.

[MuTanus 3a0e3meyeH s JOTPUMAHHSI BUMOT 0 OpraHi3alliifHo-1paBoBoi ¢hop-
MU YCKJIaJHIO€ LI€ Te, 1[0 BHACHIJOK ICHYBaHHS MPOTaIMH Ta HEY3Tr0/KEHOCTEH
Y 3aKOHO/IAaBCTBi B OKPEMHX BHIIaJIKaX HE 3aBXKIM MOXKHA YiTKO BHU3HAYUTH CYT-
HICTh TIEBHUX €JIEMEHTIB 3MICTy OpraHizaliiHo-1npaBoBoi Gopmu, 100 CTBEpIKY-
BaTH, 110 TaKi BUMOTH JOTPHMaHi 4 Hi. HemooquHOKMMH TakoX € BUIIa KU Ha-
SIBHOCTI Y 3aKOHOJABCTBI BHKJIFOYCHD 13 3arajbHOTO MpaBuja IMIOA0 3MICTY IS
okpemux (opm. Hampuknan, y donnoBux Oipskax nmpuOyTOK CIPSIMOBYETHCS Ha
il pO3BUTOK Ta HE MiUIArae po3MOALTY MiX ii 3aCHOBHHKaMH (Yy4aCHHKaMH)
(a63. 2 u. 1 ct. 21 3akony Yxpainu «IIpo uiHHi nanepu Ta GOHAOBUI PHHOK» ),
BonHouac Gip>ka yTBOPIOETBCS Ta /i€ B OpraHizaliiiHo-1paBoBii Gopmi akiioHep-
HOTO TOBapucTBa ab0 TOBApPHUCTBA 3 OOMEKEHOIO BiINOBiAaibHICTIO (203. 1 u. 1
ct. 21 3akony Ykpainu «[Ipo miHHI manepu Ta GOHIOBUI PUHOK»), a B IUX TO-
BapuCTBax MPUOYTOK MiUIArae po3MOALTY MDK Y4YaCHMKaMH LUISIXOM BUILIATH
y9acHUKaM (aKIioHepaM) JIUBiICHIIB.

«YxkpaiHcbka Oipxkay (imeHTudikamiiamii kox 36184092), Hanpukiam, cTBO-
peHa y popMmi aKLioHEpHOTo TOBApHCTBAZ, TIpH 1IbOMY BCyNeped 3MicTy hopmu
«aKIiOHepHE TOBAPUCTBOY» 1 BIATIOBIAHO M0 BUMOT 3akoHy Ykpainu «[Ipo minHI
narmepd Ta (GOHAOBHH PHHOK» y 1. 7.2 CTaTyTy akKLiOHEpHOIO TOBAapHUCTBA

228 [upinbuuit komekc: 3akon Ykpainm Binx 16.01.2003 p. Ne 435-1V. Bidomocmi Bepxoenoi Paou Vipainu. 2003.
Ne 40. Cr. 356.

229 TIpo winni nanepy Ta GoHIOBHI puHOK: 3akoH Ykpainu Bix 23.02.2006 p. Ne 3480-1V. Bidomocmi Bepxosnoi Paou
Vipainu. 2006 p. Ne 31. Crarrs 268. C. 1126.

230 € unmit neprkaBHUIA PEECTP FOPUIMIHUX 0Ci0, (hi3UdHUX OCiG-MiaNpueMILiB Ta TpoMaChKuX (popMmyBanb MinicTep-
crBa roctuuii Ypaiau. Odiyiinuil 6e6-caim Minicmepemesa ocmuyii' Vrpainu. URL: https://usr.minjust.gov.ua
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«YKpaiHcpka Oipka» 3a3HaueHO, IO 32 PaXyHOK YHUCTOrO MPUOYTKY, IO 3ajH-
IIA€THCS B PO3MOPSKEHHI Bipiki, 3AIMCHIOETHCS PO3BUTOK bipiKi, CTBOPIOETHCS
Ta MONOBHIOETHCS PE3EPBHMI KalliTall, HAKOIIUYY€EThCSl HEPO3NOALIEHHH Mpuly-
TOK (TTOKpUBAIOTHCS 30UTKH); y 1. 7.3 CTaTyTy BKazaHo, 110 NMPHOYTOK, KU 3a-
JMUIIAETHCS B PO3MOPSDKEeHHI Bipki, He miasaTrae po3moairy Mix 11 akIlioHepaMu
[IIAXOM BUILUIATH IUBiAeHmiB>.,

Omxe, ai1st 3a0e3NeUeH s 3aXKCTy MpaB Ta IHTepeciB Cy0 €KTIB KOPIIOPATHB-
HUX BIJIHOCHH BaXXJIMBUM € HacamIiepe/l YIOCKOHAJICHHS Ta YiTKa BU3HAYEHICTh
KOHCTPYKIIiH iX OpraHizamiiHo-paBoOBUX (HOpPM.

IIpaBoBiii BU3HAYEHOCTI OpraHi3alliifHo-mpaBoBUX (GopM Cy0’€KTiB KOpIopa-
THBHHX MTPABOBITHOCHH 3HAYHOIO MipOIO0 MOXE CTIPUATH iX 3aKpilJICHHS Ha piBHI
MOJCNBHHX CTaTyTiB. JleranbHe BH3HAUCHHS MOJIEIBHOIO CTaTyTy MICTHIOCH Y
B)Ke HEUMHHIN penakiiii 3akony Ykpainu «IIpo aepaBHy peecTpariio :opuInd-
HUX 0Ci0, (i3UIHIX OCiO-TAIPHEMIIB Ta TPOMAICEKUX (popMyBaHbY», 30KpeMa IIif
MOJCIBFHAM CTaTYTOM PO3YMIBCS THIIOBUI YCTaHOBUMI NOKYMEHT, 3aTBEpJIKe-
uuii Kabinerom MinicTpiB Ykpainu, skuii BAKOPUCTOBYETHCS JJIsi CTBOPEHHS Ta
MIPOBA/PKEHHS TiSUTBHOCTI IOPUIMYHHUX OCi0 BIIMOBIAHMX OpraHizamiiHO-TIpaBo-
BUX (hOPM, MICTHTh BCTAHOBJICH] 3aKOHOM ITPABHJIA, 10 PETYJIIOIOTh MIPABOBHUIA CTa-
Tyc, IpaBa, 000B’3KM Ta BITHOCHHH, SIKi ITOB’s13aHi 31 CTBOPEHHSIM, YIPaBJIiHHIM
Ta MPOBAKCHHSM TOCIIOAAPCHKOI AIsUTHHOCTI BiATOBITHAX IOPUINIHAX 0ci6?®2,

VY 4. 4 c1. 56 TK Ykpainu nependadeHo, mo cy0’eKT roCoAapioBaHHs MOXeE
CTBOPIOBATHCS Ta JISTH Ha IiJICTaBl MOJIEJIFHOTO CTaTyTY, 3aTBepukeHoro Kaobi-
HetoM MiHicTpiB YKpaiHu, 0 micist HOro NpUHHATTS YYaCHUKAMH CTa€ yCTaHOB-
uum nokyMeHTom?S, O. A. UepHeHKo 3ayBaxye, 1o BpaxoByroun Hopmu 'K Ta
LK Ykpainu, MOeNbHI CTaTyTH MOXYTh OyTH BUKOPUCTaHI JIAIIE TUMH IOPUANY-
HUMHU 0co0amH, sIKi AilOTh Ha MIJICTaBi CTATyTy — TOOTO iX HE MOXXYTh BUKOpHC-
TOBYBaTH MOBHi Ta KOMAHAUTHI ToBapucTBa®*, TliaTpUMYyIOUH ifero 3ampoBaIkeH-
i MogmenbHux craryTiB, O.P. KiOeHko Bka3dye Ha HEOOXIIHICTh CKaCyBaHHS
3aKOHO/IaBY0T BUMOTH MPO 000B’SI3KOBE 3aTBEPIKCHHSI 3aCHOBHUKAMHM 1HIUBITY-
QJIBHOTO CTAaTYTY SIK YCTAHOBYOTO JOKYMEHTa T'OCHONAPCHKOr0 TOBAPHCTBA (MOX-
JIMBOIO TIOBHHHA OYTH JeprKaBHA PEECTPaLlis 3 MOJEIIbHUM CTaTyTOM, 3aTBEpIKe-
HUM YTIOBHOB2XCHHM JICP’)KaBHUM OpTaHOM, a00 YXBAJICHHS CTaTyTy B YCIUCHIH
¢dopmi: BiH MICTHTHME JINIIE Ti HOPMH, SIKi BIIXWISAIOTHCS BiJl HOPM MOZIEITHEHOTO
craryty)*®.

231 CratyT AKiionepHoro ToBapuctsa «PomsioBa Gipika» (inenTndikariitamit kox 36184092). URL: http:/fs.ux.ua/files/7

22 [Ipo sepkaBHy PeECTpaLilo IOPHAMYHUX Oci0, (i3MdHMX OCiG-MiANpPHEMUIB Ta rpOManchkux (GOpMyBaHb: 3aKOH
Vxpainu Bix 15 tpaBus 2003 Ne 755-1V. Bioomocmi Bepxosnoi Paou Yrpainu. 2003. Ne 31-32. C. 263.

23 T'ocnonapebkuii kozeke: 3akon Ykpainu i 16.01.2003 p. Ne 436-1V. Bidomocmi Bepxosnoi Padu Yipainu. 2003.
Ne 18. Cr. 144.

234 Yepuenko O. A. MojielbHUI CTAaTYT SIK YCTAHOBUMIl TOKYyMEHT Cy6’ekTa rocrnonaproBanns. [lpusamiue npaso i
nionpuemnuymso. 2016. Bu. 15. C. 155.

25 KiGenko O. P. CyyacHuii cTaH Ta NepCIIEKTHBU PABOBOTO PEryIIIOBAHHS KOPIIOPATHBHUX BiHOCHH: TIOPiBHSIBHO-
npaBoBuii aHani3 npasa €C, BenmukoOpuranii ta Ykpainu: asroped. auc. ... n-pa ropua. Hayk: 12.00.04 — rocionapceke
PaBo; rocroapchKo-npolecyanbHe npaso. Xapkis, 2006. C. 7.
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Ha nymky O. C. SlukoBoi ta H. B. lllep6akoBoi, cama inest 31 iCHEHHS islIb-
HOCTI Ha IiJCTaBl HOPMATHBHO-IIPABOBOrO aKTa, a HE IHIAWBIAYaJbHOTO CTATYTYy
IS 1iT01 HU3KM MiANPHUEMHUIIBKUAX OpraHizaliif HaBpsA YK NOBHHHA BUKJIUKATH
OyIb-sKi TOOOrOBaHHs, OCKiIbkH HBY i€ 3amicTh HaIBHOTO paHillle cTaTyTy Ha
MiJCTaBi CIEIiaTbHOTO 3aKOHY; TaKOK Taka MPaKTHKa BifoMa iHIIMM IPaBOIO-
psankam (BemmkoOpuranii, Pecniyomiku Kazaxcran). Kpim Toro, sk 3a3Ha4aroTh
HAYKOBIII, KOHIICIIIiSl MOJEIBFHOTO CTAaTyTy Aaja O 3MOTy BHPIIIUTH HU3KY IIPOO-
JIeM Ha MPAaKTHUIi: CIPOLICHHS CTBOPEHHS MiANPUEMHUIBKAX OpraHizamiil yepes3
CKacyBaHHsI TaKOTO €TaIly CTBOPEHHS, K pO3po0Ka i NPUUHATTS CTAaTyTy, CTa0iIb-
HICTb TIOJIOXKEHB JUIs YYaCHHKIB 1 TPeTiX 0ci0, BUKIIOYEHHS BUTpAT Yacy i KOII-
TiB Ha MiATOTOBKY, NPUHHATTS, OQOPMIICHHS CTAaTyTy, HOTO 3MiHY 1 IOTIOBHEHHS;
BU3HAHHS CTAaTYTy HEAIWCHUM IOBHICTIO a00 B YaCTHHIi; HEOOXIIHICTH Omparo-
BaHHS KOHTpPareHTaMy CTaTyTy IpU yKJIaJaHHI yroJ, 30KpeMa i KpeAUTHUMH Op-
raHizalisiMy NP BUPIICHHI TMTaHb PO HAJaHHsS KPEIHUTIiB, IPUCKOPEHHS 000-
poTy, HOro cTabUTLHOCTI, CTIHKOCTI, TOMIMIIICHHAS IHBECTHIIIMHOTO KIIIMATy 4epe3
3MEHILEHHS KUIBKOCTI KOPIIOPAaTUBHUX CIIOPIB MPO BU3HAHHS HEIIMCHUMHU CTa-
TYTiB, peHIepChbKUX 3aXOIUIEHb MiJNPHEMHHIBKUX OpraHizauiii HezoOpocoBic-
HUMH YYaCHUKAMM KOPIOPATHBHUX KOH(IKTIBZ®,

OxpiM 3a3Hau€HOro BapTO AOJAATH, LIO 3aIPOBaKEHHS MOIEIBHOTO CTaTyTy
Oyze 10JaBaTu MPO30POCTI Y IMPABOBIAHOCHHAX MK Cy0’€KTaMU KOPIOPATUBHUX
IIPaBOBITHOCHH, YHEMOXIIMBUTH iAPOOKY YCTaHOBYMX JOKYMEHTIB Ta iH. 3a3Ha-
YeHa MPaBoOBa BU3HAUEHICTh Ta 0013HAHICTh Cy0’€KTIB KOPIIOPATHBHUX IPABOBI/I-
HOCHH € TapaHTI€I0 CTaOUTBHOCTI Ta mependadyBaHOCTI B3a€MOBITHOCHH y TOC-
monapcbkomy o0iry. Hapasi, Hanpukian, 000B’I3KOBUMH BiJOMOCTSIMH CTaTyTy
TOBapUCTB 3 OOMEKEHOIO Ta JOJATKOBOIO BiAIIOBiNaTIBHICTIO € HE BCi €MEMEHTH
3MiCTy OpraHi3amiifHO-IpaBoBOi GOPMH rOCIIOJAPIOBAHHS, a JIMIIE TIOBHE Ta CKO-
poucHe (3a HasBHOCTI) HailMEeHyBaHHS TOBApHCTBA; OPTaHM YIPABIiHHS TOBapH-
CTBOM, iX KOMIICTEHIisl, TOPSIAOK MPUHHATTS HUMH PIllIeHb; TOPSIOK BCTYILY 0
TOBAapHCTBA Ta BUXO/AY 3 HBOrO (4. 5 cr. 11 3akony Ykpainu «IIpo ToBapucrtsa 3
00MEKEHOIO Ta JI0JaTKOBOIO BiIIOBIAAIBHICTION).

BaxmiBuM y KOHTEKCTI I[bOTO JIOCIIIPKEHHS € MUTAaHHs NPaBOBUX HACHIJKIB
HEeIOTPUMaHHs BUMOT, BCTAaHOBJICHHX JI0 3MICTy KOHKPETHO{ opraHi3auiiHo-Tpa-
BOBOT (hopMH Cy0’€KTIB KOPIIOPATUBHUX MpaBoBiHOCHH. CIIOBOCIIONYUYESHHS «He-
BIJINOBIIHICTH BMMOTaM OpTaHi3amniiHO-IPaBoBUX (GopmM» MICTHUTHCS B MOJATKO-
BOMY 3aKOHOJaBcTBi Ykpainu. Hampuknan, y m. 5 cr. 298.2.3 I1IK VYkpainu 3a-
3HAYEHO, 10 IUIATHUKH €IMHOTO MOJAaTKy 3000B’s13aH1 MEpeiTH Ha CIIaTy iHIIUX
MOJATKIB 1 300piB, Bu3HaYeHUX UM KoaekcoM, y TaKMX BHIIAJKaX Ta B CTPOKH,
30KpeMa, y pasi 3MiHCHeHHs BUIIB AiSUIBHOCTI, IKi HE Mal0Th IpaBa 3aCTOCOBYBa-
TH CIPOILNEHY CUCTEMY OIOJATKYBaHHS, a00 HesiONO8IOHOCMI 8UMO2AM OP2aHi-

26 fukosa O. C., lllep6akosa H. B. AkTyanbHble Ipo6iieMbl FPaskIaHCKOro pasa: yuedHoe nocobue. Jonenk: JonHY,
2013. C. 45.
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3ayilHO-Npasosux Gopm 2ocnodapioséants (BUI. — aBTOPOM) — 3 MEPIIOTO YUCIIA
MICSIIs, HACTYITHOTO 32 TOJATKOBHUM (3BITHHM) TIEPIiOJIOM, Y SIKOMY 3/iHCHIOBAIIH-
csl Taki BUJM JISUIBHOCTI abo BimOyJacst 3MiHa opraHizaliiiHo-npaBoBoi (GopMH.
OpHak, I HOpMa PETyIToe JIHIIEe MUTaHHS HEBIAIOBITHOCTI OpraHi3amiifHo-Tpa-
BOBOi popMu THM popmam, sIKi MOKYTh 3aCTOCOBYBATH CIIPOIICHY CHCTEMY OIIO-
natkysanHs (ct. 291.4 TIK Vkpainu®’). Ase 3a3HaueHa HOpPMA € €IUHUM IIPH-
KJIaZoM Oe3IocepelHhoro BCTAHOBJICHHS B YMHHOMY 3aKOHOJABCTBI MPaBOBHX
HACITIJIKiB HEBIATIOBIAHOCTI AisUTEHOCTI BUMOTaM OpTaHi3aliifHO-TIPaBOBUX (HOPM.
bBepyun 3a OCHOBY TaKy 3aKOHOJABUy NMPAKTHKY, JOLUIFHO MepeaOadyiTH Ha PiBHI
CHELiaIbHOTO 3aKOHOJIABCTBA CHELiaIbHI HOPMHU PO Pi3HI HACIiAKKA HEJOTPH-
MaHHS BUMOT JI0 OpraHi3auiiHo-IpaBoBUX (GopM.

BinmosimHo mo penaxmii 3akony Ykpainu «[Ipo nep:xaBHy peecTpariito 1opu-
MUYHUX 0Ci0 Ta (Qi3UUHUX OCiO-TiAmpueMIliB» ctaHoM Ha 28 rpyaas 2015 poky
BU3HAYAIIUCS MiJICTaBH MPUMYCOBOI JIIKBiZaLil IOPUANIHOI 0COOH, HE MOB’13aHOT
i3 6ankpyrcTBoM. Hampukman, y 9. 2 cr. 38 BkazaHoro 3akoHy Oynu 3a3HadeHi
IiICTaBM JJIs TOCTAHOBJICHHS CY/I0BOT'O PIlLICHHS 1[0/I0 IPUITMHEHHS FOPUIUYHOT
0co0u, 30KpeMa, HECKJIMKaHHS aKI[IOHEPHUM TOBapHCTBOM 3arajbHUX 300DiB aK-
IIOHEPIB MPOTATOM ABOX POKIB MOCHNG (K OyJI0 OOTPYHTOBAHO B TOMEPEIHBO-
My PO3[IiTi, MOPSIOK YNpPaBIiHHSI Cy0’€KTOM, CUCTEMa OpTaHiB YMPaBIIHHSA, iX
KOMIIETEHIIISl TOIIO, HAJIS)KUTh J0 OPTraHi3alifHOTO eJIEeMEHTY 3MICTy OpraHi3a-
LIHO-1TPaBOBOI (hopMu rocroaaproBantst). Hapasi 1151 HopMa BUKIIFOUEHA 13 IIOTO
3aKoHy, 3akoH Ykpainu «IIpo akIioHepHi TOBapHCTBa» aHAJIOTIYHOI HOPMH HE
MictuTh?*®. OKpiM LBOro, y 4. 2 cT. 38 BKa3aHOro 3akoHy OyI0 BCTAHOBIEHO, IO
MiZCTAaBOIO JIKBiAALii € TaKOXX MPOBAIKEHHS IOPUIMYHOI0 0CO00I0 MisIIBHOCTI,
IO CYNEPeunTh YCTAHOBYMM JIOKYMEHTaM, abo Takoi, 10 3a00pOHEHa 3aKOHOM.
[To6iyHO 111 HOpMa TaKOXK MOTJa O CTOCYBATHCS 3MICTy OpraHi3alliifHO-TIPaBOBOT
(dbopmMu rocnoiaproBaHHs, IpoTe 1 ii 0yJI0 BUKIIIOYEHO.

Tomy Bapto minTpumary BHCHOBOK JI. M. JlopolieHko mpo Te, IO Meperik
MiZCTaB IPUMYCOBOI JTIKBifaMii FOPUINIHOT OCOOH, KW 3aKPITUICHUH Y Wil HOP-
Mi, He OyB ieajbHUM, poTe OyB HAHOLIBII CUCTEMAaTU30BaHUM, IIOBHHUM 1 J10-
OIpaIbOBaHUM 3a BCIO ICTOPIIO BITUHM3HAHOTO NMpaBa®,

OmHUM 13 TIPaBOBHUX HACIIJIKIB HEAOTPUMAHHSI BUMOT JIO 3MICTy OpraHi3allii-
HO-TIPaBOBOi (pOpMH TOCIIOJAPIOBAHHS € 3aCTOCYBaHHS BiANOBigambHOCTI. Y 4. 1
cT. 238 I'K Vkpainu 3a3HaueHO, 1[0 3a MOPYIIEHHS BCTAHOBIEHHUX 3aKOHOJaB-
YUMHU aKTaMHW MPAaBHII 3AIMCHEHHS TOCIOAAPCHKOI JAisSUTBHOCTI 10 Cy0’ €KTIiB TOC-
MOJIAPIOBAHHSI MOXKYTh OYyTH 3aCTOCOBaHI YITOBHOB2XCHUMH OpPTaHAMH JIepKaB-
HOi Biagu abo OpraHaMy MICLIEBOTO CaMOBPSIyBaHHS aJMiHICTPATHBHO-TOCIIO-

27 Tlopatkosuit kojeke Ykpainu: 3akon Vkpainu Bin 02 rpyams 2010 p. Ne 2755-VI. Bidomocmi Bepxosnoi Paou
Vipainu. 2011. Ne 13-14, Ne 15-16, Ne 17. Cr. 144.

238 [Ipo akuionepHi ToBapucTBa: 3akoH Ykpainu Big 17.09.2008 Ne 514-VI. Bidomocmi Bepxoenoi Padu Ykpainu.
2008 p. Ne 50, Ne 50-51. Cr. 384.

239 JTopourenko JI. M. CTaH Ta mepcrnekTUBH PO3BUTKY 3aKOHOJIABCTBA PO JIKBi/AIIiI0 FOPUIHUHOT 0co0u. ITionpucm-
Huymeo, zocnooapcmeo i npago. 2017. Ne 3. C. 64.
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JTAPCHKI CaHKIIi1, TOOTO 3aX0J[M OpraHi3aliifHO-IIPaBOBOr0 a00 MAfHOBOTO Xapak-
Tepy, COPSMOBaHI Ha MPUIMHEHHS MPaBOMOPYIIEHHS Cy0’€KTa TOCIOJapIOBaHHS
Ta JIKBIZALI0 MOT0 HACTIAKIB.

I'K Vkpaini nepenbadae, mo nepenik MopyuieHs, 3a sKi 3 Cy0’ €KTa rocmnoja-
PIOBaHHS CTATYETHCSA aaMIHICTPATUBHO-TOCIOAAPCHKUIN MmITpad, po3Mip 1 mops-
JIOK MOTO CTSTHEHHS] BU3HAYAIOTHCS 3aKOHAMH, 10 PETyJIOIOTh MOJATKOBI Ta 1H-
11l BITHOCHHM, B SIKMX JOMYIICHO mpasomnopymeHHs (4. 2 cr. 241 'K Vkpainn);
IIJICTaBH 1 TOPAIOK OOMEKEHHS Ta 3yIMUHEHHS AisUTBHOCTI Cy0’ €KTIB TOCIIOIapIo-
BaHHS, a TAKOX MOBHOBAKCHHS YIOBHOBKEHUX OPTaHiB MpUHAMATH BiIIOBIIHI
pIIIEHHST BCTAHOBIIOIOTHCS 3aKOHOM (4. 3 cr. 246 T'K Vkpainm); 3acTocyBaHHS
aJIMIHICTPaTUBHO-TOCIIOAPCHKOI CAHKINT y BUIIIAI JTIKBIIAI] 32 PIICHHAM CyIy
(a. 1 cr. 247 TK VYxkpaian). B LIIK Vkpainu takox nependadeHo, Mo pUAnIHA
oco0a JIKBIOYEThCA, 30KpeMa, 3a PIlIEHHSAM CyAy IMPO JKBiAAII0 IOPHIAIHOT
0CcOo0H B IHIIKX BHUIMAJKaX, BCTAHOBJICHUX 3aKOHOM, — 33 M030BOM BiJIIOBIHOTO
oprany jaepxasnoi Biamu (. 3 4. 1 ct. 110).

Sk ciymno 3a3nauae JI. M. lopomenko, I'K Ykpainn ta LK Ykpainu =He
nepe10avaroTh KOHKPETHHX MiICTaB ITPUIIMHEHHS IOPUIMYHMX 0ci0 (OKpiM onHi€l
ITi/ICTaBH JIKBiamii 3a pilleHHsIM CYay, fKa 3akpimeHa B 1. 1 4. 1 ct. 110, a came
Yyepe3 JOIMyIIeH] i/l 4Yac CTBOPEHHS I0PUANYHOI 0COOM MOPYIIEHHS, SIKi He MOX-
HA YCYHYTH). Y CHeIiaIbHOMY 3aKOHO/IaBCTBI (KPIM aKI[IOHEPHOT0), SIKE BCTAHOB-
JIFOE€ IOBHOB&)KEHHSI PI3HUX JEP’KaBHUX OPTaHiB, TAKOXK HE 3a3HAYAIOTHCS [IOBHO-
Ba)KEHHsI 31 3BEPHEHHS JI0 Cy/Ay LIOJ0 NMPUIHHEHHS IOPUANYHOI OCOOM Ta KOHK-
peTHa IijicTaBa TaKoro 3BepHeHH>".

B IIK VYkpainu nependadyeHo, 110 KOHTPOJIIOYi OpraHd B yCTAHOBICHOMY
3aKOHOM TIOPSIKY MalOTh IPaBO 3BEPTATHCS 10 CyIy 3 [MO30BOM PO BUHECEHHS
CYJIOBOTO PIllIEHHS 10JI0: MPUIMTHHEHHS IOPUINYHUX 0Ci0 a0 MiANPUEMHUIBKOT
JiSUTBHOCTI (Pi3MYHUX OCIO-TANPHUEMINIB; BIIMIHH JEp>KaBHOI peecTparlii mpuIm-
HEHHs IOPUINYHUX 0Ci0 ab0 MiANPHEMHUIBKOI MisUTPHOCTI (i3WYHHUX OCiO-TrifI-
MIPUEMIIIB; CKACYBaHHS AEP:KaBHOI peecTpalii 3MiH JO YCTaHOBUYMX JOKYMEHTIB
(m. 67.2. ct. 67 IIK Ykpainu), ane B 1bOMy HOPMAaTHBHO-TIPABOBOMY aKTi HE BH-
3HaYeHi MiICTaBH TaKOTO 3BEpHEHHA 10 cyay. O. MakapeBHd m00 IIbOTO BKa3ye,
10 OJHIEI0 3 TIPOOIIEM TIPABOBOTO 3aCTOCYBAHHS € BiICYTHICTH WiTKO BU3HAUCHHUX
CrHenialbHIUM 3aKOHOM IMiZICTaB 3BEPHEHHS JI0 Cy/TY, IO CIPUYMHSIE HEOAHO3HAY-
Hy CyJ0BY MpakTuky>*’.

o BHeceHHs 3MiH 10 3akoHy Ykpainu «IIpo gepkaBHY peecTpariifo opuInd-
HUX 0Ci0 Ta (QI3UYHUX OCIO-TIANPHEMIIIBY, K OyJIO 3a3HAYCHO BUIIE, TaKi IMiJI-
ctaBu Oynu nependadeni ct. 38 nporo 3akony. [Ticns ix BUKIIOUEHHS (DaKTHYHO
’KO/IEeH HOPMATUBHO-IIPABOBHH aKT IX HE MICTUTb. 3 OISy HA Te, 1110 OpPraHu Jep-

240 TTopowenko JI. M. CTaH Ta nepcreKTUBH PO3BUTKY 3aKOHOJIABCTBA MPO JIKBi/AIlii0 OpUIMUHOT 0co0u. ITionpucm-
Huymeo, 2ocnooapcmeo i npaso. 2017. Ne 3. C. 65.
1 Maxkapesuu O. JlikBigarist ;opugu4aHoi ocobu 1 ii Buay 3a NUBUIBHEM 3aKOHONABCTBOM YKpaiHu. Hayuonanvuuiil
1opuduyeckuil scypran: meopus u npaxmuxa. 2018. deppans. C. 111.
p VI p 1p
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Po3zoin 2

’KaBHOI BJIaJI Ta OPTraHU MICLIEBOTO CaMOBPSIIyBaHHS, 1X 10ocaioBi 0coOU 30008’ s1-
3aHl JISTH JIMIIE Ha MiJCTaBl, B MeXaX MOBHOBAKEHb Ta y CIOCIO, 110 nependa-
yeni KoHcruryniero Ta 3akonamu Ykpainu (4. 2 cr. 19 Koncruryuii Ykpainu),
BUHUKAE MUTAHHS PABOMIPHOCTI 3BEpHEHHSI, 30KpeMa, KOHTPOIIOIOYNX OPTaHiB,
IO CyAy 3 TO30BOM TIPO MPUIUHEHHS IOPUINYHUX 0Ci0 abo miAmpHEMHHUIIBKOT
IISTPHOCT] (i3MYHHUX OciO-mignpuemiiB. PazoM i3 muMm B CyHOBil mpakTwii 3a
2019 pik, He3Ba)karOUM Ha BUKIIOUEHHS CT. 38 i3 3akony Ykpainu «IIpo nepxas-
HY PEECTpaIlifo IOPUINIHAX 0Ci0 Ta QI3MIHIX OCIO-TIAPHEMITIBY, € TIOCHIAHHSI
Ha MPaBO OpraHy JOXOJIB i 300piB 3BepTaTHCA 10 CyAy 3 030BaMU MPO MPHUIIH-
HEHHS I0pUINYHOI 0CO0H, 30KpeMa, Y BUITAIKY BiJACYTHOCTI IOPHIMYHOI 0coOHM 32
il micre3HaxomkeHHsaM. Hanpukian, BepxoBuuit Cyn y ckimaji Koserii cymmiB
KacamiitHoro aaminictpatuBHoro cyay y copaei Ne 802/69/17-a Bim 12 kBiTHs
2019 poky 3a3HauuB, 110 y pa3i BHECEHH JJ0 €IMHOTO JIePKaBHOTO PEECTPY IOPH-
JMYHUX 0ci0 Ta (i3UYHMX OCIO-TIANPHEMIIIB 3aIKCy MPO BiICYTHICTH IOPUANYHOT
0co0u BIJINOBIa4a 32 MiCIIE3HAXO/KESHHSM, 1€ MOXKe OyTH HE MOTHBOM JUISl CKa-
CyBaHHs JCP)KaBHOI peecTpallii 3MiH 10 YCTaHOBYUX JOKYMEHTIB IOA0 3MiHH
MiCII€3HaXO/PKEHHSI, Ha YOMY HaIoJIsrae o3uBay, a MiJICTaBOO [UIsl IPUITMHEHHS
i€l FOPUANYHOT 0COOH, OCKUIBKU caMe MpUNuHeHHs ropuaundHoi ocoon TOB «Top-
rosuii 11iM ,,II1000BOUYTOPT” € HANEKHUM 3aCO60M MOIATKOBOIO KOHTPOIFOZ*,

OTmxe, aHaI3 HAIIOHAILHOTO 3aKOHOIAaBCTBA CBITYUTh, IO MPOOIEMaTHKA 3a-
Oe3reyeHHst JOTPUMAaHHS BUMOT JI0 3MICTy OpraHi3aiiifHo-npaBoBux Gopm cy0’ek-
TiB KOPIIOPATHBHHUX MIPABOBIAHOCHH XapaKTePU3YEThCS ICHYBaHHSAM IPOTAIHMH Ta
KOJI3i# y 3aKOHOJABCTBI MO0 YiTKOTO BH3HAYEHHS 3MICTY OpTraHizalliifHo-Tpa-
BOBHUX ()OpM, HEBHUIIPABAAHUM 3MIITyBaHHAM 3MICTy Pi3HHX OpTraHizamiifHo-Tpa-
BOBHUX ()OpM, BiJCYTHICTIO IPaBOBUX 3acO0iB 3a0e3MeUeHHs JOTPUMAHHS BUMOT
110 3MicTy opraHizaniiino-paBosoi Gpopmu?®,

JocBin iHIMX KpaiH CBIAYHUTH, MO 3apyOiKHE 3aKOHONABCTBO Iependadae
KOHKpPETHI TiICTaBH JIKBifamii IOPUINIHOT 0COOM ad0 OKpEeMHX OpraHi3alliifHo-
npaBoBuX (opm 3a pimeHHsM cyny. Y Pecny6umini Binopycs opuaununy ocoOy
MOXe OyTH JIIKBIJOBAHO 3a PIlLICHHSM CyJy B pasi:

— HENPHUHHSTTS PIlICHHS MPO JIKBIJAIIIO MMIC/s 3aKiHUEHHS TEPMiHy, Ha SIKHH
CTBOPEHO L0 IOPUANYHY 0CO0Y; JOCATHEHHSIM METH, 3apa iy SKOi BOHAa CTBOPEHA,;
MOPYIIICHHSM KOMEPIIHOI OPraHi3aIi€ro NopsaKy GopMyBaHHs CTaTyTHOTO (DOH-
JIy, BCTAaHOBJICHOTO 3aKOHOAABCTBOM; BH3HAHHIM CYyIIOM J€p>KaBHOI peecTpaii
IOPUIMYHOT 0COOU HEIHCHOIO;

— 3JifiCHEHHS NIsUIBHOCTI 0€3 CIeliabHOro 03BOdY (JineH3ii) abo 3adopo-
HEHOT 3aKOHOJaBYMMH aKTaMH, a00 3 IHIIMMHU HEOTHOPAa30BUMH YU TPYOUMH I10-
PYIICHHSIMHU 3aKOHOAABYHX aKTiB;

242 Tlocranosa BepxosHoro cyy y crpasi Ne 802/69/17-a sin 12 xsitas 2019 poxy. URL: http://reyestr.court.gov.ua/
Review/81136901

243 Agerucsin M. P. JlorpumaHHs BUMOT 110 3MicTy opraHisauiiino-npaBoBoi ¢popmu rocrojaprosants. Hawe npaso.
2019. Ne 1. C. 130.
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— EKOHOMIYHOI HECIIPOMOKHOCTI (0aHKPYTCTBa) IOPUIMYHOT 0ocodwu;

— 3MEHIIIEHHS BapTOCTi YACTUX aKTUBIB KOMEPIIHHIX OpraHi3amiil, I SKUX
3aKOHOaBCTBOM BCTAHOBJICHO MIHIMAaJIbHI PO3MIpH CTaTYTHHX (DOHIIB, 32 Pe3yIib-
TaTaMH JIPYroro i KOKHOTO HACTYMHOTO (hiHAHCOBOTO POKY HHMXUYE MiHIMaJIBHOTO
pO3Mipy cTaTyTHOro (OHIY, BU3HAYECHOIO 3aKOHOJIABCTBOM;

— IOpYIIEHHSI BCTAHOBJICHMX 3aKOHO/IABCTBOM MOPSIKY 1 TEPMIHIB JTiKBIJaLIiT;

— B IHIIUX BUNAaJKaX, nependadeHux nuM Kojgekcom Ta IHIIMMH 3aKOHOJIaB-
gumMu aktamu (4. 2 cr. 57 LusinsHoro kogexcy Pecny6miku Binopycs?#4).

VY Pecniy6mini Kazaxcran 3a pillleHHsM cyy IOpUIUYHa 0co0a Moxke OyTH JIiK-
BiJJOBaHA y BUNaJKax: OAaHKPYTCTBA; BU3HAHHS HEAIHCHOIO peecTpamii 1opuand-
HOT 0cOOHU y 3B’S3KY 3 JOITYIIEHUMH IIi/T Yac ii CTBOPEHHS MOPYIICHHSIMH 3aKOHO-
JIaBCTBA, SIKI HOCATH HETepeOOpHHIA XapaKkTep; BiICYTHICTh IOPUANYHOI 0COOHU 3a
MICIIeM 3HaXOJDKECHHS a00 32 (PaKTHIHOIO aJpecoro, a TAaKOK 3aCHOBHHUKIB (ydac-
HHUKIB) Ta [MOCaIOBHUX 0Ci0, 0€3 AKX IOpPHIUYHA 0c00a He MOXe (YHKIIIOHYBAaTH
MIPOTSATOM OJIHOTO POKY; 3AIHCHEHHS IiSUIbHOCTI 3 TPYOUM HOPYILEHHSAM 3aKOHO-
JIaBCTBA: CUCTEMATHYHOTO 3JIHCHEHHS AISUIBHOCTI, IO CYNEPeYUTh CTATYyTHUM
[JISIM FOPUINTHOT 0COOH; 3ICHEHHS TisUThHOCTI 0€3 HaJIeKHOT JTieH3ii abo Jisuib-
HOCTI, 3800pOHEHOT 3aKOHOJABYMMH aKTaMH; Mepe10adyeHnX 1HIUMY 3aKOHOIaB-
upmu aktamu (4. 2 c1. 49 LusinsHoro koxekcy Pecry6niku Kazaxcran?®).

OTxe, 3apyObKHE 3aKOHOIABCTBO CePeI MiJCTaB JIKBIAAI] FOPHINYHHIX ITePe-
6avae i mijicTaBy, OB’ sI3aHi 3 HEAOTPUMAHHIM BUMOT JI0 3MICTY OpraHi3auiiHo-
npaBoBOi (POPMH, 30KpeMa, «CUCTEMAaTHYHUM 3HIHCHEHHSIM IisUIBHOCTI, IO CY-
MEPEYUTh CTATYTHUM I[JIAM FOPUIMYHOI 0COOM» MOXKHA BBAYKATH PO3MOIICHHS
pUOYTKY y4acHHKaMH Cy0’€KTa HEeKOMEPIIHOTO TOCIOIapIOBaHHS Ta iH.

HamionanpHe 3aKOHOJABCTBO MICTHTH OKPEMi IMOJIOKEHHS CTOCOBHO IPaBO-
BUX HACJIJKIB HEJOTPHMAHHS 3MICTY JESKUX OpraHi3auiiHO-IpaBoBUX (OPM.
V4.1 cr. 139 IIK Vkpaiau nepexbaueHo, o npyu BHOYTTI YCiX BKJIAIHHUKIB KO-
MaHINTHE TOBAPUCTBO JIIKBITy€ThCS; TOBHI YYACHUKH MAIOTh TPaBO y pa3i BUOYT-
Tsl BCIX BKJIQJTHUKIB IIEPETBOPUTH KOMAH/MTHE TOBAPUCTBO y IMOBHE TOBAPUCTBO.
VY HayKOBO-ITpaKTUYHOMY KOMEHTapi Taky cHemialbHy MifcTaBy JiKBimarii Ko-
MaHJUTHOTO TOBapHCTBA TOB’SA3yIOTh caMe i3 THM, IO NPH BHOYTTI BKJIATHUKIB
cy0’€KTHHI CKJIaJ TOBAPHCTBA MPUITMHSE BiAmoBigatu ioro popmi?*®. K. 1. Ana-
HACcEHKO, KOMEHTYIOUH I[f0 HOPMY, 3a3Hauae, 1110 3a (GOpMyIIIOBaHHSIM IUTOBaHUX
MPaBOBUX HOPM HE BH3HAYEHO, IO JIKBIJAIliS TOCTIONAPCHKUX TOBAPUCTB Y ITUX
BHITIaJIKaX BiOyBa€ThCS 3a PIICHHSIM Cyay; (GaKTHYHO € MiJCTaBHU JJII TaK 3BaHOT
BHMYIICHOI JIIKBIAIlil TOCIOJAPCHKUX OpTaHizaIliii, KoK 3 OTJISTy Ha BUMOTH
3aKOHY OCTaHHI MOBWHHI CaMOIIKBigyBaTHcs. HaykoBelb Jomyckae, mo B pasi

24 Tpascanckuii koneke Pecry6muku Benopych ot 7 nexabps 1998 . Ne 218-3. URL: http:/pravo.by/document/?
guid=3871&p0=hk9800218

2% I'paxnanckuii kosieke Pecry6nnku Kasaxcran (O6mas yacts), npunsit Bepxosubiv Cosetom PecrryGnuku Kazax-
cran 27 nekabps 1994 roga. URL: https://online.zakon.kz/document/?doc_id=1006061

246 Haykopo-nipakTiunuii komenTap Llusinbroro xogexcy Vipainu. URL: http://legalexpert.in.ua/komkodeks/gk/79-
gk/500-139.html
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Po3zoin 2

HETIPUHUHATTS TAKOTO PILIEHHS Y 3alliKaBJIEHUX CY0 €KTIB € ITPaBOBI MOXKJIMBOCTI
MOPYIINTH B Cyi MUTAHHS PO MPUMYCOBY JIKBIaIif0 TOBAPHUCTBA, CKIIAJ ydac-
HHUKIB IKOTO HE BiNOBifac BUMOraM 3akoHy>,

3 ornsaay Ha Take (pparMeHTapHE MPABOBE PETYIIIOBAHHS, ICHYE HEOOXIIHICTh
Y 3aKOHOZABYOMY 3aKpIlUICHHI OUIBII YITKUX 1 CHCTEMHHX IOJIOXKEHb MO0 3a-
Oe3neueHHs JOTPUMaHHS BIMOT 10 3MICTy OpraHi3amiifHo-mpaBoBoi popMu HuIs-
XOM BCTAHOBJICHHS MPABOBHX HACHIJIKIB HEIOTPHMAHHS LIUX BHUMOT, 30KpeMa i
MiZCTaB Ta MOPSIKY MPUMYCOBOI JIIKBiAIlil Cy0’€KTa KOPIIOPaTUBHUX IIPABOBIN-
Hocun?*®,

VY 3a3Ha"ueHOMY KOHTEKCTi MOkeMo moromutucs 3 aymkoro O. M. Ckopornmc
010 HAaJaHHS JIMIIE CYAy TpaBa MPUUMaTH PIlICHHS PO IPUMYCOBY JIiKBiAIIiFO
IOPUANYIHOT 0cO0H, a/Ke 1€ Ta€ MOXKIIUBICTh OCTaHHIN 3aXHUINATH CBOI IHTEpECH,
KEPYIOYHCh OCHOBHHMH NPHHIMIAMH CYJOYHHCTBA, NependadyeHuMH cT. 129
KoHnctutynii YkpaiHu i akTamu HpOLECYaIbHOTO 3aKOHOJAABCTBA. SIK 3a3Hayae
HAYKOBEI[b, BIIMOBA BiJl aJMiHICTPaTUBHOI MPUMYCOBOI JIKBIAIlil IOPUIATHAX
0ci0 Ha mifcTaBi pillleHb OPTaHiB AEPXaBHOI BJIAJAX UM MICIIEBOTO CaMOBPSIIY-
BaHHS € TO3UTHBHOIO TCHICHIIIO PO3BUTKY 3aKOHONABCTBA YKpAiHH, SIKE pery-
JII0€ JIKBIIAIiI0 FOPHAMYHUX 0CiO MpUBATHOTO NpaBa’®.

[Tpu 1iboMy 3a3HauUEHUMH OpraHaMH Mae 3/1iICHIOBATHUCS IHILIIOBAHHS TIPHMY-
cosoi nikBimanii. Ha nymky I1. O. [ToBap, perniaMeHTy04n TOBHOBa)KEHHS JIEp-
’KaBHHMX OPraHiB Ha 3BEPHEHHS JI0 CY/Iy 3 BUMOTOIO PO JIKBIJALIIO MiANPHEMCTBA,
BapTO BUXOAWUTHU 3 TAKOT'O: 3a3Haqui TMOBHOBAXXCHHS JICPKABHOI'O OpraHy MnoBUH-
HI mependavyaTucs 3aKOHOM 3 OJHOYACHHM 3aKpIiIUICHHSM y HbOMY IiJICTaB, 32
HasIBHOCTI SIKMX JIEPYKaBHUII OpraH BIpaBi MpeJ’sBISTH TaKy BUMOTY; 3a3HaveHI
MTOBHOBA)XCHHS JIEP)KaBHOTO OpraHy IMOBHMHHI BiANOBiZaTH HOTO 3aBAaHHAM i
GbyHKIISIM; TIepelyMOBOI0 epeKTUBHOT peanizallil Jep>KaBHUM OpraHOM 3a3Haue-
HHX ITOBHOBQ)XEHb € HaJIJICHHS HOr0 JOCTaTHIMH ITOBHOBRKCHHSIMH ILOAO KOHT-
POJIIO 32 JOTPMMAHHAM 3aKOHHOCTI y BiIIOBiIHUX c(epax rocrnoAaproBaHHa>>,

Y HayKoOBi# JiTepaTypi BUCIIOBJICEHA TOYKA 30Dy, IO MPUMYCOBY JIIKBIIAIliIO
IOPUANYHOI 0COOM MOTPIOHO 3aCTOCOBYBATH JIMIIIE Y Pa3i HEYCYHEHHS HEIO BiAIO-
Bi/ITHUX TIPaBOMOPYIIEHb y CTPOK, BCTAHOBIECHMH /IS IIbOTO 3aKOHOAABCTBOMZ",
Po3ninstoun Taky TOYKY 30py, BapTO JOAATH, IO SIK Ui KOMaHJUTHHX TOBa-
PHCTB 3aKOHOJIABEIb ITepe10aunB MOKIIMBICTS TX peopraHizarlii IUIIXOM IepeTBo-
PEHHS Ha iHIIY OpraHi3amiifHO-TIPaBOBY (OPMY TOCIIONAPIOBAHHA, TaK 1 I iH-

247 Ananacenko K. I. JTo nuTaHHs Mpo NpUMyCOBY JiKBi/lallito TOCMOapCHKUX OpraHizaniit 3a pimenssam cymy. Moio-
outi euenuit. 2014. Ne 8(11). C. 175.

28 Agerncsin M. P. JloTpuMaHHs BUMOT 10 3MiCTy opraisauiiiHo-npaBoBoi gopmu rocrnogapiosanus. Hawe npago.
2019. Ne 1. C. 129.

249 Cxoponuc O. M. 1uBiibHO-TIPaBOBE PETyJIIOBAHHA JIiKBifalii OpuauaHuX 0ci6: aBTOped. IWC. ... KaHI. OPHI.
Hayk: 12.00.03 — nuBinbHe npaBo i HUBiIBHUIT Ipoliec; ciMeiiHe IpaBo; MiXkHapoHe npuBaTHe npaso. Kuis. 2010. C. 15.

250 [Toap I1. O. TlpaBoBe pery/oBaHHs JiKBijalii mianpueMcTs B YKpaiHi: aBToped. Juc. ... KaHI. IOpUI. HAYK:
12.00.04 — rocrioiapcbKe npaso; rocroAapehko-nporecyanbHe npaso. Kuis, 2009. C. 8.

21 Ckopornuc O. M. [{uBinbHO-NPaBOBE PEryIIOBAHHS JKBi/AIli OPUIMYHUX OCI6: aBTOped. MWC. ... KaHJ. HOPUI.
Hayk: 12.00.03 — nquBLIBHE IIPaBO 1 NUBLIBHUM IpoIiec; ciMeiiHe IpaBo; MiXKHapoHe npuBaTHe npaso. Kuis. 2010. C. 15.
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muX cy0’eKTiB TOCIIOapIOBaHHs, 3 OTJISy Ha B3a€EMO3B 30K Ta B3a€MO3ANICK-
HICTB OpraHi3aIiifHo-paBoBoi (OPMH roCIIONAPIOBAHHSA Ta i1 3MICTY, AOIITEHUM
€ BCTAHOBJICHHSI aHAJIOTTYHOT HOPMH, a/[Ke IIPH HEAOTPHUMAHHI BUMOT JI0 3MICTY 3a
CBOEIO CYTHICTIO 3MIHIOETHCS 1 popMa, Ky y IIMX BUIAIKAX CJIiJ 3MIHATH Ha 1HIY.
Ha mingcraBi BUKIIaqeHOTO JOLIIBHO BCTAHOBUTH 000B’ 30K Cy0’ €KTa KOPIIO-
PaTUBHUX TPABOBIHOCUH Y pa3i HEJOTPUMAHHS 3aKOHOJABYMX BUMOT JI0 3MICTY
oprasizaniiHo-paBoBoi GOpPMH YCYHYTH MPOTATOM IIECTH MICSIIB HEBIIIOBIA-
HOCTI MK epeZidaueHIM 3aKOHOM 3MICTOM Ta (PaKTUIHUM CTaHOM abo 3iHCHU-
TH peopraHizalliro IUIIXOM 3MiHH OpraHizaliiHo-npaBoBoi ¢popmu. Bognouac npu
HEBHKOHAHHI Cy0’€KTOM KOPIOPAaTHBHHX IPABOBIJHOCHH CBOIX 00OB’S3KIB y pasi
HEJOTPUMAHHS 3aKOHOJABYMX BHMOT JI0 3MICTy OpraHi3aliiHO-TpaBoBoi Gpopmu
y BCTAQHOBJICHHH CTPOK MOBWHHI HACTABAaTH NPABOBI HACIIKU Y BUTJISIII JIIKBia-
il cy0’€KTa KOPIOPATHBHUX IIPABOBITHOCHH 3a PIICHHSAM CyIy Ha IiJCTaBi 3Bep-
HEHHsl KOMIIETEHTHOTO OpraHy JepsKaBHOI Baau abo 3aliKaBJIeHuX 0ci62>2,

2.4. IIpaBoBe peryJroBaHHs JiKkBigamii opuan4Hoi ocooH,
1[0 He MOB’sI3aHa 3 GAHKPYTCTBOM

Hopowenko JI. M.,
KaHo. 1opuo. HayK, 0oyexm,
Odoyenm xaghedpu YyuginbHO20 npasa i npoyecy

CyuacHuit eTan coIiaTbHO-€KOHOMIYHOTO PO3BUTKY KpaiHU XapaKTepH3YEThCS
MAJIHHSAM TEMIIiB BUPOOHMIITBA, MOTiPIICHHSAM 1HBECTHUIIIHHOTO KIIiMary, pyitHa-
1i€t0 BUpOOHUYMX 3B’SI3KIB Ta IHITMMH HECTIPUATIMBUMHE JUIS Cy0’€KTIB rocroja-
proBaHHs (paKTOpamH, IIO TTOB’S3aHO 3 BUKJIMKAMU sIK 00’ €KTHBHOTO (Herepedop-
Ha CWJIa y BUTJISIAL IAHIEMIl, 1, IK HACIIIOK, — BUMYIIICHAN KapaHTHH, BiICYTHICTh
JIOTICTHKH), TaK 1 cy0’€KTHBHOTO XapakTepy. EkoHOMiuHA Kpu3a Ta ii HACIiIKU
BHUMAraroTh NPUHHATTS TEPMIHOBUX pIllIeHb I10JI0 30ajlaHCyBaHHs COIliabHO-
€KOHOMIYHOTO PO3BHUTKY, 3QJIyYeHHS 1HBECTHUIIIH, OLIbII e()eKTUBHOI NisSUIHOCTI
cy0’€eKTiB TOCTIOIapIOBaHHA, 3aXHCTy iX MpaB i 3aKOHHUX iHTepeciB. Lle moTpe-
Oye NMONIYKY 1 BIIPOBA/KEHHS] HOBUX MOXIIMBOCTEH Ta IUIAXIB CHiBIpani myoiid-
Hoi Biaau Ta OizHecy. HasiBHI moTpeOu Jep>kaBu B €eKOHOMIYHOMY 1 TPaBOBOMY
PO3BUTKY MOBUHHI BU3HAYaTH 3MICT ITyOJIIYHO-TIPABOBUX BIIAJIHUX, YIIPABIiHCHKUX
1 peryJIATUBHHUX (QYHKITIH, YCYBaTH K CyNEPEIHOCTI COMATbHOTO i €KOHOMIYHO-
T'O CepeIoBHIIa «OOCIyrOBYIOUMMH» 3ac00aMU pecypcHOI MATPUMKH, Tak i He-
JIOCKOHAJIICTh HOPMAaTHUBHOTO 3a0e3MeUYeHHs AisIIbHOCTI Cy0 €KTIB pHUHKY. | TyT
MEepIIMM KPOKOM TOBHHHA OYTH JiepKaBHa MiATpUMKA (GYHKIIOHYBaHHS Cy0’€K-
TiB TOCIIOJTAPIOBAHHS HacaMIlepe]] IUIIXOM 3a0e3MeUeHHs HaJIe)KHOTO PIBHS HOP-

252 Aetrcsin M. P. JloTpumaHHs BUMOT JI0 3MicTy opraizaiiiino-mpasosoi ¢popmu rocronapiosauns. Haue npaeo.
2019. Ne 1. C. 129-130.
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Po3zoin 2

MAaTHUBHOTO PETYIIOBaHHS. Y Cy4acHHX yMOBax pedopMyBaHHS YKpPaiHCHEKOI KO-
HOMIKHM Ba)XJIMBUM € (DOpPMyBaHHSI MacHBY 3aKOHOJIaBCTBa, HOPMH SIKOTO Janu O
3MOT'y OLIBII €PEKTUBHO PETYJIIOBATH MiIPUEMHHIBKY JisUTbHICTh TOCHOIAPCHKUX
oprasizamiif Ta 3axumany 0 mpaBa K 3aCHOBHHKIB (YYaCHHKIB) TOCHOJAPCHKUX
opraHizamiii, Tak 1 iX KpeIUTOpiB, BCTAHOBIIIOBAIN JKOPCTKY BiIIIOBiNAIBHICTH
(30kpeMa 1y dopmi JTiKBimaIii) 3a 3MiHCHECHHS CHCTEMAaTHYHUX Ta TPYOHX MPaBo-
HopyleHb y cdepi rocrnoaapioBaHHs Ta KOHKPETU3yBaiu O MexaHi3M i1 3actocy-
BaHHS. Moxkna noroautucs 3 O. B. 'aparonndem, sSKuil Haroiomrye, Mo 3aKpim-
JICHHSI B TOCIIO/IaPCHKOMY 3aKOHOAABCTBI MOPSAAKY NMPUIHMHEHHS TOBAPUCTB II0-
KJIMKaHe 3a0e3meynTH 0e300iicHe ISl IHIIMX yYacHUKIB FOCIOAAPCHKUX BiIHO-
CUH TPUIHMHEHHS ICHYBaHHS TaKMX I'OCIIOJIAPChKUX OpraHizalliil 3 ypaxyBaHHSIM
SIK TIPUBATHUX 1HTEpPECiB (Y4aCHUKIB, HAWMAHUX TPAIliBHUKIB, KOHTPAreHTIB TO-
110), TaK i IIyOIiYHKUX iHTEepeCiB (AepKaBH, TEPUTOPIATBLHUX FPOMAJ TOLI0)?,

VY HayKoBi# JliTepaTypi MUTaHHS NPAaBOBOTO PEryJIIOBaHHS JIKBiAalil 10pH-
JMYHUX 0Ci6 JOCIiKyBanucs B IpaLfgX TakuX HAyKoBLiB, sk B. A. Benos?,
O. M. Binnuk 2, A.B.Ta6os ®¢, T.JI. 3uamencekuii ", O. P. Ki6enko 2%,
J. B. Jlomaxin®®, T1. O. ITosap®®°, B. Crpineuyk®, O. B. Turosa®® ta in. Ane
CYTT€EBI 3MiHM 3aKOHOAABCTBA PO MPHUITMHEHHS FOPUIUYHUX 0Ci0, sKi BinOynHcs
OCTaHHIM 4YacoM, HEJOCTaTHICTh 13 3a3HaYCHUX MUTaHb HAyKOBOI JITEpaTypH,
B SIKifl HEe TUTBKM O KOMEHTYBAJIOCS IOTOYHE 3aKOHOAABCTBO Ta CyJOBa MPAKTHKA,
aje i IEeMOHCTPYBAJIMCS OCHOBHI ITpoOJIeMH IPaBO3aCTOCYBaHHS Ta MPOIOHYBA-
JIUCSI MIUTSAXH X BUPIIICHHS, CBLIYATh MPO HEOOXITHICTh HOBHUX JOCIIIKEHb i€l
npoOIeMaTHKU B Cy4acCHHUX peajisx Micisi KapAMHaIbHOI 3MiHU 3aKOHOJABCTBA Y
ctepi MpUNMUHEHHS IOPUINIHUX 0Ci0. AHaNI3 MPaKTHUKU KOPIOPATUBHUX BiIHO-
CHH CBIJUUTD, IIO0 CIIOPH, INOB’SI3aHi 13 NPUMUHEHHSIM OPHUINYHUX OCI0 pi3HHX
opraHi3aniiHo-paBoBUX (HOPM, TOCTATHBO YACTO CTAIOTh MPEJAMETOM CYIOBOTO

258 T'aparonny O. B. Tocniofiapcbka mpaBocy®’€KTHICTh aKIliOHEPHUX TOBAPUCTB: aBTOPEd. JIUC. ... I-pa OpHJ. HAYK:
12.00.04 «I'ocmomapcbke MpaBo, TOCIIOAAPCHKO-TIPOIeCyanbHe MpaBoy; IH-T ekoHOMiKo-TIpaB. gocmimpk. iM. B. K. Mamy-
toBa HAH Vkpainu. Kuis, 2020. C. 20-21.

25 KopriopaTHBHOE NpaBo. AKTyaslbHbIE IPOGIEMbI TEOPHH M MPAaKTHKH: yueGHuK / noj obut. pen. B. A. Benosa.
Mockaa: IOpaiit, 2016. 552 c.

255 Binnuk O. M. TeopeTHuHi acrieKTH MpaBoBOro 3abe3neueHns peaizalii my61iuHux i IPUBATHUX iHTEpECiB y roc-
HOJapChbKUX TOBApHCTBAX: aBroped. auc. ... A-pa ropua. Hayk: 12.00.04 «'ocrmomapcbke mpaBo, rocrofapchKo-mpolie-
cyanbHe npaBo»; KuiBckkuit HarioHanbHuii yH-T iM. Tapaca Illep4yenka. Kuis, 2004. 32 c.

26 T"agoB A. B. Peopranmsanyst 1 JIMKBHAALMS FOPHINYECKUX JIUL; HAyYHO-TIPAKTHICCKHIT KOMMEHTApHIi K CTaThsM 57—
65 I'pasxanckoro koaekca Poccuiickoit denepannn. MockBa: IHCTUTYT 3aKOHOATENbCTBA H CPABHUTEIBLHOTO TIPaBOBE-
nenusi: UHOPA-M, 2015. 204 c.

27 3namenckuii I'. JI. Xo3siicTBEHHOE 3aKOHOATENBCTBO Y KParHBL: (JOPMUPOBAHHUE U MEPCHIEKTUBBI pa3BuTHs. Kues:
Hayxosa mymxa, 1996. 263 c.

26 KiGenko O. P., Ilenak Capbax A. B. [IpaBo ToBapucts (company law): NopiBHSIBHO-IPaBOBHIi aHai3 acquis
€Bponeiicekoro Coro3y Ta 3akoHoxaBcTBa Ykpainu. Kuis: IOcrian, 2006. 491 c.

259 KopriopaTHBHOE MPaBo: akTyanbHble npobaemst / nox pex. J1. B. Jlomakuna. Mocksa: Mndotponuk Menua, 2015. 256 c.

260 TTopap I1. O. Iownsrrs nikBigauii mignpuemctsa. Bioremenv Minicmepcmea wocmuyii Vipainu. 2009. Ne 1(87).
C. 135-144.

21 Crpinbuyk B., Isaniok H. Vi0ckoHaNeHHs 3aKOHOAABCTBA Y cdepi IPUIMHEHHS isIbHOCTI cy6’eKTa rocrojapo-
BAHHS, IKe He M0B’s3aHe 3 Horo 6aHkpyTcTBOM. [Tionpuemnuymeo, 2ocnooapcmeo i npaso. 2016. Ne 5. C. 31-36.

262 Turosa E. B. 3aH.U/ITa UMYIICCTBEHHBIX HHTEPECOB YUYACTHUKOB IMPOLIECCa JUKBUIALUNN HA NPECANIPUATUAX: AUCC. ...
KaHz. ropun. Hayk: 12.00.04 «Xo3siicTBeHHOE NpaBo, XO3sHCTBEHHO-TIpoleccyanbHoe mpaBo»; HAH VYkpaunsl, UH-T
9KOH.-1paB. ucciea. Jouenk, 2006. 199 c.
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PO3IIIsIaY, OCOOIHBO 0araTo CyrnepeyHOCTe BHHUKAE 00 MOMEHTY NPHUITMHEH-
HSl FOPUIMYHOI OCOOM, MiJICTaB TAKOTO NMPUIIMHEHHS, 10 HE CIIPHSE CTAJIOCTI Ta
€JIHOCTI CyJJOBOT MPAKTHKH 3 PO3IIIALY FOCHOJAPCHKUX CIOPIB, 30KpeMa KOpIIo-
paruBHUX. HaBeneHe BKa3ye Ha aKTyalbHICTh Ta JOIUIBHICTD ITOJANBIINX HAYKO-
BHX JOCINI/DKCHb BITHOCHH, SIKI CKIIQJAIOTHCS TPH JIKBINAIil IOPUIAIHUAX OCi0,
110 HE 0B ’s13aHa 3 OaHKPYTCTBOM.

[TpunuHEeHHS FOPUIMYHOT 0COOM PETYIIOETHCS 3HAYHOIO KUIbKICTIO HOPMATHB-
HUX aKTiB, 0 SKMX HacamIiepe]l HajekaTh | ocrojgapchkuii Kogekc Ykpainu
(mani — TK Vkpainu)®2, [usinsauii kogexe Ykpainm (mami — K Vkpainm)?,
3akon Ykpainu «IIpo nepkaBHy peecTpalito IOpHINYHUX 0ci0, (hi3nyHuX 0Ci0-
TiIPHEMIIIB Ta TpoMachkuX GopMyBanb»>®®, 3akon Ykpainn «IIpo akuioHepHi
ToBapucTBa»?®, 3akon Ykpainu «IIpo ToBapuCTBa 3 0OMEKEHOIO Ta 10JATKOBOIO
BiAmoBinaneHicTIO»?® Ta iHII HOPMATHBHI aKTH, 1 BIIOMYi TaKOX.

3akon Ykpainu «IIpo mepikaBHY peecTpallito IOPUINYHUAX 0Ci0 Ta (Bi3HUHUX
ociO-mianpueMiiBy» (B NMepBICHIA peaakilii) MICTUB YiTKiil Nepeik miJcTaB mpH-
MycoBoi sikBinauii ropuanunux oci6. o 1 ciuns 2016 poky (konu HaOysa 4uH-
HOCTI HOBA PeJIaKilisi I[bOTo 3aKoHy) 4. 2 cT. 38 3akoHy Ykpainu «IIpo nepkaBHy
peecTpariiro I0puAMIHEX 0Ci6 Ta (I3MIHMX OCI0-TiATPHEMIIIBY BCTAHOBIIOBAJIHCS
TaKi MiJICTaBH JUIS IOCTAHOBJIEHHS CYIOBOTO PIillIEHHS LIOJNO MPUIMHEHHS I0pH-
TUYHOI 0cO0H, 10 HE TIOB’s3aHe 3 0aHKPYTCTBOM IOPUANIHOI OCOOH:

— BU3HAHHS CyJOM HEIIHCHOIO Iep>KaBHOI peecTparii IopuauaHoi ocodu de-
pe3 JommyIieHi npH ii CTBOPEHHI NOPYLICHHS, SIKi HE MOXKHA YCYHYTH, a TaKOXK B
IHIIMX BUIAJIKaX, BCTAHOBICHUX 3aKOHOM;

— TPOB/DKCHHS HEIO AISUIBHOCTI, 110 CYIIEPEYUTh yCTAaHOBUMM JOKYMEHTaM,
a0 TaKoi, o 3a00pOHEHA 3aKOHOM;

— HEBINOBIIHICT MIHIMAJILHOTO PO3MIpPY CTAaTyTHOTO KaIliTaly FOPUIUYHOI
ocoOu BUMOTaM 3aKOHY;

— HENOJaHHS MPOTATOM POKY OpraHaMm Jep>KaBHOI OAATKOBOI CIIy>kKOH mozaT-
KOBHX JICKJIapalliif, JOKyMeHTIB (iHaHCOBOI 3BITHOCTI BiIIOBIHO JI0 3aKOHY;

— HasBHICTh B CIMHOMY JIEPXKaBHOMY PEECTpI 3aIicy PO BiJCYTHICTH IOpH-
JUYHOT 0COOU 3a BKa3aHUM il MiCI[€3HAXOKEHHSIM,

— BHU3HAHHS CyJIOM IOpUJANYHOI 0COOM-EMITEeHTa TaKolo, 1110 BiJIOBIIa€ O3Ha-
KaM (iKTHBHOCTI;

283 Tocniomapebkuit koieke Yipainu in 16 ciuns 2003 p. Ne 436-1V. Ogiyitinuii sicnux Yipainu. 2003. Ne 11. Cr. 462.
(I3 3miHamm).

264 [upinbuuii komexe Ykpainu Bin 16 ciuns 2003 p. Ne 435-1V. Oqpiyitinuii sicnux Vipainu. 2003. Ne 11. Cr. 461.
(I3 3miHamu).

255 TIpo jiepiKaBHY PeecTpallilo FOPHAMYHUX 0Ci6, Bi3HUHMX OCiO-TiANpPHEMIIB Ta rPOMajChKUX (OpPMyBaHb: 3aKOH
Vkpainu Big 15 tpasrst 2003 p. Ne 755-VIIL. Bidomocmi Bepxosnoi Paou Yrpainu. 2003. Ne 31. Cr. 263. (I3 3minamn).

256 [Ipo akuionepHi TopapucTsa: 3akoH Ykpainu Bix 17 Bepecus 2008 p. Ne 514-VI. Bioomocmi Bepxosroi Paou
Vipainu. 2008. Ne 50-51. Ct. 384. (I3 3minamu).

27 IIpo ToBapucTBa 3 0OMEKEHOI Ta J0JATKOBOKO BilOBifanbHicTIO: 3akoH Ykpainu Bix 06 srororo 2018 p. Ne 2275-
VIII. Bioomocmi Bepxosnoi Paou Yxpainu. 2018. Ne 13. Cr. 69. (13 3minamu).
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— HeNoJaHHs aKLIOHePHUM TOBapHCTBOM MPOTATOM IBOX POKiB mocmijp Ha-
IIOHAJIBHIM KOMICIT 3 IIHHUX ManepiB Ta GOHIOBOrO PUHKY iH(oOpMaIlii, nepe-
06aveHoi 3aKOHOM;

— HECKJIMKaHHS AaKI[IOHEPHHM TOBAapHCTBOM 3arajbHHUX 300piB aKIlioHEepiB
MPOTATOM JTBOX POKIB TTOCIILIIE;

— HEYTBOPEHHsI OpraHiB akKLiOHEPHOTO0 TOBAPHCTBA HPOTATOM POKY 3 JHS
peectpauii HamioHanbHOI0 KOMICI€RO 3 LIHHKUX ManepiB Ta OHIO0BOTO PUHKY 3Bi-
Ty TIPO Pe3ybTaTH MPUBATHOTO PO3MIMIECHHS aKIliif cepel 3aCHOBHUKIB aKIliOHEp-
HOTO TOBAapHCTBA.

[epenik migcTaB MPUMYCOBOI JIKBifaIii ROPUANIHOT 0COOU, STKUH 3aKpiruie-
HUI B [[iii HOpMI, He OyB iJeanbHUM, ajie OyB HalHOLIbII CHCTEMaTH30BaHUM, TTOB-
HUM 1 TOOTPaIibOBAaHUM 32 BCIO ICTOPIIO BITYM3HAHOTO IIpaBa. Alle, He AUBJISAYUCH
Ha HasBHICTb LFOTO JOBOJI IIMPOKOTO 3a 0OCSATOM HEperliKy, HOro peryispHy
3MiHY 1 JIOIIOBHEHHS, HOPMH HIOJO ITiICTaB MPUMYCOBOI JIIKBiAawii Oynu 3akpirn-
JICHI 1 B OKpEMHX 3aKOHOIaBYMX aKTaX.

KomudixoBaHi HOpMaTHBHI aKkTH 1 Ha TOH 4ac, 1 3apa3 MICTATh HOPMH, SKi
BIJICHJIAIOTH JIO MMiICTaB NPUITUHEHHS IOPUINYHOI 0COOH, 3a3HAYCHUX B OKPEMHX
CHCIaIbHUX 3aKOHaX. 30Kpema, mojoxeHHsMu 1. 3 4. 1 cr. 110 1K Vkpainu
nependayeHo, 1o PUANYHA 0c00a JIKBIAYETHCS 3a PIIEHHSM CyIy PO JIIKBi-
JIAIIi0 IOPUANYHOT 0COOM B IHIIMX BHIMAJKaX, BCTAHOBJICHUX 3aKOHOM. Y cT. 59
I'K Ykpainu Takox nepeabdadeHo, MO MPUIHHEHHS cy0’€KTa TOCIoaploBaHHs
3MIACHIOETHCS BIATOBIIHO IO 3aKOHY.

Kpim Toro, ct. 238 'K Ykpainu BcTaHOBIIEHO, 1110 33 MOPYILIEHHSI BCTAHOBJIE-
HUX 3aKOHOJIABYMMHU aKTaMH ITIPABWII 3IIACHEHHS TOCHOAAPCHKOL MisUTBHOCTI 110
Cy0’€KTIB TOCHOAAPIOBAHHS MOXYTh OyTH 3aCTOCOBaHI YHOBHOB)XEHHMH Opra-
HaMH JIepKaBHOI BJIaJM a00 opraHamMM MiCIIEBOTO CaMOBPSAYyBaHHS aaMiHiCTpa-
TUBHO-TOCIOAAPCHKI CaHKIIii, a mosioxeHHsiMu aod3. 12 4. 1 cr. 239 nepenbaueHo,
10 OJTHVM i3 BHIB TaKUX CAHKIIIH € JIKBigaIlis Cy0’ €KTa TOCIIOTaprOBaHH.

VY cr. 247 T'K Ykpainu 3a3Ha4a€ThCs, 10 y BUMIAIKAX, BCTAHOBICHUX 3aKOHOM,
JI0 Cy0’€KTa rOCIIOIaPIOBAHHS MOXKE OYTH 3aCTOCOBAHO aJIMiHICTPaTUBHO-TOCIIO-
JIApChKY CaHKINIO Y BHIIISII MOTO JIKBiAAIIl 3a pillieHHsAM cyay. BpaxoByroun
Ha3BY IIi€] CTATTi 3aKOHY, JIKBifamis cy0’ €KTa TOCTIOAapIOBaHHIM BiIOyBa€eThCs,
SIKIIO HOTO IisUTBbHICTD CYTIEPEYnTh 3aKOHY UM HOTO YCTaHOBYHM JIOKYMEHTAM.

OTrxe, ropunudHa ocoda Moxe OyTH JiKBiZoBaHa (IPUIMHEHA) HA MiJCTaBi
pIlLICHHS Cy/ly, alle TUIbKU Y BUIA/IKaX, BCTAHOBJIEHUX 3aKOHOM.

Hait6imp1 po3moBCIOIKEHOIO0 MiACTaBOIO 3BEPHEHHS 10 CYAY PO MPHUITHHEH-
HS IOPUIMYHOT 0coOu OyJI0 HEMOJAHHS 10 MOJATKOBUX OPTraHiB IPOTITOM POKY
MOJIATKOBHX JIEKJIapalliif, JOKYMEHTIB (hiHaHCOBOI 3BITHOCTI BiJIIOBIIHO JI0 3aKO-
Hy (Hanpukian, y 2014 pori 151 kaTeropis 1mo30BiB ckiiagana 94 % Bix 3araiabHOT
KiIBKOCTI CIIpaB IIpO IIPUIMHEHHS I0pMAMYHUX 0ci6)?®®. 3asHauena mincrasa Oy-

268 CraTicTHYHI aHi PO MPUIMHEHHS IOPUIMYHOT 0COOM HA MiJCTABi aHANI3Y MOCTAHOB OKPYXHUX aJIMiHiCTPATHB-
HUX cyxiB 3a 2014, 2015-16 pp. URL: http: //www.reyestr.court.gov.ua
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Ja nependaveHa HOpMaMH CHEHiaTbHOTO 3aKOHOMAABCTBA 1 3aCTOCOBYBAIACS JUIS
BCIX FOPUIMYHHX OCIO HE3aICKHO Bijl OpraHi3aniiHO-IPaBOBUX (HOPM.

[HinirOBaHHS PUIMHEHHS 32 II€I0 MiCTABOO MOJATKOBUMH OpraHaMu 31ikic-
HIOBAJIOCS NpH nopyiuenHi mianyHkty 16.1.3 m. 16.1 cr. 16 [TogatkoBoro koaekcy
Vkpainu (nani 3a TekctoM — ITIK Ykpainn)?®, 3rinno 3 monoxkeHHsIMH AKOi MaT-
HUK TIOAATKiB 3000B’s3aHUI MOJAaBaTH 10 KOHTPOJIOIOYHX OPTaHiB y MOPSIKY,
BCTAHOBJICHOMY ITOJJATKOBHM Ta MHUTHHM 3aKOHOJAaBCTBOM, JCKJIapallii, 3BiTHICTh
Ta iHII JOKYMEHTH, ITOB’s3aHi 3 OOYMCICHHSM 1 CILIATOIO MOJNATKIB Ta 300piB.
Binmosimuo mo m. 49.1 cr. 49 TIK Ykpainu mojgaTkoBa JeKIaparlis MoJaeTbes 3a
3BITHHH T€pioJl B YCTAHOBIIEHI KOJEKCOM CTPOKH KOHTPOJIOIOYOMY OpraHy,
B IKOMY niepeOyBae Ha 00J1iKy muaTHuk noaatkis. [Tiamynkramu 191.1.1. n. 1911
cr. 19! nepenbaueHo, 10 KOHTPOJIIOIOYI OPraHy 3iHCHIOIOTh AMIHICTPYBaHHS [0-
JaTKiB, 300piB, IIATEXKIB, TAKOXK MPOBOIATH BIAMIOBITHO IO 3aKOHOJABCTBA TIEpe-
BIpKHM Ta 3BipKH IIaTHUKIB noaatkis (y penaxuii [IK Ykpainu Bin 21.12.2016 p.).
Jo 3MiHu penaxiii B 1ii HOpMi OyJI0 3a3HAYEHO TAKOXK, IO KOHTPOJIIOI0YI opra-
HU KOHTPOIIIOIOTh CBOEYACHICTh MOJAHHS TUIATHUKAMH TOJIATKIB Ta TUIATHUKAMU
€IMHOTO BHECKY IependadeHoi 3aKOHOM 3BITHOCTI (IeKIapaliiif, po3paxyHKiB Ta
IHIIUX JTOKYMCHTIB, MOB’SI3aHUX 3 OOYHCJICHHSAM 1 CIUIATOI MOJATKIB, 300piB,
ratexiB). I1o1aTKOBUM 3aKOHOAABCTBOM TaKOXK BCTAHOBIIOETHCS, IO KOHTPO-
JIFOI0Yl OpPTraHyW MaloTh MPABO 3BEPTATUCS 10 CYAYy LIOAO MPUITHHEHHS IOPUINY-
Hoi ocobwu (mm. 20.1.37 m. 20.1 ct. 20, 1. 67.2 ct. 67 IIK Vkpaiun).

OTxe, KOHTPOIIOIOYi OPTaHK MalOTh TPaBO HA 3BEPHEHHS JI0 Cy/Ay LIOAO MpH-
MUHEHHsI I0pUANYHOI 0coOM y BUmMajkax, nependaueHux 3akoHom. Hopmu 1K
VYkpalHy BCTaHOBIIOIOTH TaKe MOBHOBAXKEHHS KOHTPOJIOIOYHUX OPraHiB, alie 4iTKO
HE BU3HAYAIOTH MiJICTABU TAKOTO 3BEPHEHHS, SKi paHimie Oyiu 3a3HaueHi B TOJIO-
xeHHsx 3akoHy Ykpainu «IIpo neprkaBHy peecTpalito IOpUINIHEX 0ci0 Ta i3ud-
HUX OCI0-TT ATPHUEMIIIBY.

13 rpymus 2015 poky mpHiHATO HOBY PENAKIlil0 MBOTO 3akoHY. HeoOximHO
3a3HAYUTH, [0 YMHHA penakiis 3akony Ykpainu «IIpo JaepikaBHY peecTparito
IOPUIMYHHX 0Ci0, Pi3MYHMX OCIO-MIANPUEMIIIB Ta TPOMAJICBKUX (POPMYBaHBY, Ha
BiJIMiHY BiJ| [TOTIEPEHBOI PEAaKIIii, He nepeadadac He TINBKU TaKol MiJCTaBH IS
MPUIMHEHHS IOPUINYHOI OCOOU SIK HETOJAHHS MPOTIrOM POKY MOJATKOBHM Op-
raHaM TOJATKOBUX JCKJIapainiid, TOKYMEHTIB (piHAHCOBOI 3BITHOCTI BiAIMOBIIHO
JI0 3aKOHY, ajie i BCIX IHIINX MiJICTaB, MEePEiK IKUX MICTUBCS paHile y ct. 38.

I'K Ykpainu Ta K Ykpainu (okpim oaHiel mizctaBu JiKBianii 3a pilieHHAM
Cyay, sika 3akpimiena B 1. 1 4. 1 ct. 110, a came vepe3 pomyiueHi npu ii cTBo-
PEHHI NOpPYIIEHHS, SIKI HE MOXXKHA YCYHYTH) TakoX HE TependadaloTb KOHKPET-
HUX MiACTaB JJIsl IPUITHHEHHS OPUINYHIX OCI0.

V creriagbHOMY 3aKOHOAABCTBI (KpiM aKIIOHEPHOTO), SIKE BCTAHOBIIIOE TIOBHO-
BaXKCHHS PI3HUX JIEPKABHUX OPraHiB TEXK HE 3a3HAYAIOTHCS MMOBHOBAXKCHHSI

289 [TonatkoBumii koneke Ykpainu: 3akon Ykpainu Bix 02 rpymus 2010 p. Ne 2755. Bidomocmi Bepxogroi Paou Vpai-

nu. 2011, Ne 13-14, 15-16, 17. Ct. 112. (I3 3miHamu).
110



Po3zoin 2

II0JI0 3BEPHEHHS 10 CY/y CTOCOBHO IPHITMHEHHS FOPUANYHOT 0COOH i KOHKPETHA
IiICTaBa TakKoro 3BEpHEHH.

Hagitp y HOpMax HoBoro 3akoHy Ykpainu «IIpo ToBapucTBa 3 0OMEXEHOIO
Ta J0JaTKOBOIO BiANOBiganpHICTIO» 2018 poKy 3aKOHOAABEUb JIUIIEC BCTAHOBUB,
0 100pOBUIFHE NPHUITMHEHHS TOBApHCTBA 3IMCHIOETHCS 3a PIICHHSAM 3arajib-
HUX 300piB YUaCHHKIB y MOPSIKY, BCTAHOBICHOMY LIUM 3aKOHOM, 3 IOTPUMaHHSIM
BHUMOT, BCTAHOBJICHUX 3aKOHOAaBCTBOM. [1[0/10 mifcTaR Ta MOPSAKY MPUITMHEHHS
TOBApHUCTBA, TO y MOJOKEHHSX 4. 2 CT. 48 IIbOro 3aKOHY 3a3HAYAETHCS, 1110 BOHU
BCTaHOBJIIOIOTHCS 3aKOHOM, ajie 0e3 KOHKpEeTH3allii, SKUM came.

Bonnouac, sk Haronomye O. B. ["aparonuy, «3amyck» JiKBiIAiHHOT MPOIIEY-
PH LIIIXOM OPUMYCOBOT JIIKBIAAIT MOKIIMBHIM JIMIIIE 32 YMOBH HACTaHHS BU3HAYe-
HHX 3aKOHOM OOCTaBHH, sIKi yTBOPIOIOTH CKJIaJl TOCIIOAPCHKOTO IPAaBOIIOPYILIEH-
m11°'%, Alle Taki 0GCTaBHHHM HA CHOTONHI 3aKOHOM HE BH3HAYCHO, a 3a BiJICYTHOCTI
iX MpaBOBOi BM3HAYEHOCTI HEMOXKJIMBO «aKTHBI3yBaTW» MEXaHi3M HPUMYCOBOI
JIKBiAail, Mo He MoB’si3aHa 3 OaHKPYTCTBOM. JleiluT HaJIe)KHOTO HPaBOBOTO
pETyIIIOBaHHS MPUIHMHEHHS IOPUANIHIX 0Ci0 MPHU3BiB A0 MPoOIEeM y MPaBo3acTo-
COBHIH HisTbHOCTI. DAaKTUYHO CKIIANIACS TaKa CHUTYAIlis, [0 IPU Cy4acHOMY CTaHi
3aKOHOJIABCTBA CTA€ TaK OM MOBHMTH «IIPAaBOBHUM apXaizMOM» MpPUMYCOBA JIIKBi-
Jallisi, O He MOB’s3aHa 3 6aHKPyTCTBOMZ .,

[TomaTkoBi iHCHEKIIiT TPOJOBKYIOTh 3BEPTATHUCS IO aIMiHICTPATHBHUX CYIiB
i3 1030BaMH IPO TIPUITMHEHHS IOPUINYHUX 0Ci0. AJle KUIBKICTh TaKMX IMO30BIiB
3HAYHO 3MEHIIMIacs. SIKIIO B3STH 3araibHy CTaTHCTUKY PO3IIISIHYTHX CHpaB i3
NPUIMHEHHS I0PUAXYHUX 0c¢i0, To y 2015 poui (3a aii monepeHbOro 3aK0HOaB-
ctBa) Oymo po3risHyTo 2 805 Takux cmpas, y 2016 — 988, a B ocTaHHI pOKH Taki
3BEpPHEHHS MarOTh IOOJMHOKHH XapakTep, 1 e, Ha JKaJlb, HE TOMY, 10 FOPUIUIHI
0co0M He JJOMYCKAIOTh IPyOHX MPaBONOPYLIEHb y CBOIM JISUTBHOCTI, a Yepe3 HasiB-
HICTh MPOTAJHH y 3aKOHOMABCTBI. Tpeba e 104aT, 1Mo NepeBakHy OLTBIIICTD
cmpaB y cdepi MPUITMHEHAS IOPUANIHOI 0cOOW MAIOTh CIIPaBH IIOJ0 BH3HAHHSA
NPOTHIIPABHUMH il OpraHiB Iep>kaBHOI peectpallii i3 BHeceHHs 1o €/IP 3amucy
PO TPUITMHEHHS! FOPUIMYHOI 0COOM Ta CKacyBaHHs L€l peecTpaniiftHol aii, a Ta-
KOX CIIpaBH, IHILIIOBAaHHS NPUIMHEHHS 3a SIKUMH BiIOYyIoCs 3a Aii cTapoi peaak-
uii 3akony Ykpaimu «[Ipo mepxaBHy peecTpamiio IOpHUIUYHUX OCi0, (i3MIHHX
OCIO-TIATTPUEMIIIB T2 TPOMAJICBKHUX (hOpMYBaHbY.

Aute, sIK 3a3Havas0Cs BHIIE, TOAATKOBUM 3aKOHOIABCTBOM HaJ[aHO TIPaBO KOHT-
POJIIOIOUMM OpraHam 3BepTaTHCs 10 cyay. Ha cboroHi Aesiki cyu 3aCTOCOBYIOTh
PO3IINPIOBAJIBHE TIIyMaueHHS HOPM 3aKOHY 1 BU3HAIOTH IIPaBO TaKUX OpraHiB Ha

270 Taparonnu O. B. T'ocrnionapcbka MpaBocy6’ €KTHICTb aKIliOHEPHHX TOBAPHCTB: aBTOPEd. IHC. ... 1-pa IOPH]. HAyK:
12.00.04 «I'ocrioziapcbke paBo, IOCIIOapCHKO-TIpOLecyanbHe paBoy; [H-T ekoHOMiKo-TpaB. gociipk. imM. B. K. Mamy-
ToBa HAH Vxkpainu. Kuis, 2020. 34 c.

211 JTopourenko JI. M. JlikBinauis ToBapucTBa sk CIoci6 BUXOTy 3 KOPIOPATHBHOTO TymiKa. [Ipagosuil 3axucm kopno-
pamusHux npas 3a 3akonooascmeom Yxpainu ma kpain €sponeticvkoeo Coro3y: 30IpHHK HayKOBHX Hpallb 3a MaTepiala-
mu XVII MixkHapoiHOT HayKoBO-TIpakTH4YHOI KoH(bepeHwil (27-28 BepecHs 2019 p., M. IBaHo-PpaHKiBCHK) / 32 pef. A-pa
ropun. Hayk, akan. HATIpH Yxpainu B. B. Jlyus; H/II npusatHoro npasa i minnpuemunnrsa iveni akan. @. I'. Bypuaka
HAIIpH Vxpaiuu. IBano-®pankisesk, 2019. C. 78.
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3BEPHEHHS JI0 CYAy Y pa3i HeIOTpUMaHHS TUIATHUKOM MOATKIB (hiHAHCOBOI Juc-
LUILUTIHY, a iHIII CyJu OyKBaJbHO TJIyMadaTh 3aKOHOJABCTBO 1 3alepevyloTh Ha-
SIBHICTh TAKOT'O MPaBa y MOJaTKOBUX OPraHiB yepe3 BiJACYTHICTh y MaTepiajbHUX
HOpMax 3aKOHOJIaBCTBA KOHKPETHOTO MEPEIIKY MiACTaB AJIsl TAKOTO 3BEPHEHHS.

Hanpuknaza, B 0HOMY BHUIQJIKY CyId y 33JJ0OBOJICHHI aJMiHICTPATUBHHX IO-
30BiB IMOATKOBUX 1HCHEKI[iH PO NPUIHUHEHHS IOPHUANIHOT 0COOU BiIMOBISIOTH,
MOCHJIAIOYUCh HAa TE€, L0 3TiHO 3 MOJATKOBHM 3aKOHOAABCTBOM KOHTPOIIOIOUI
OpraHy JiHCHO MalOTh MPABO 3BEPTATUCS 10 CyLy PO BHHECCHHS CyIOBOTO Di-
MICHHS 100 TPUIHHEHHS OpuandanX oci6 (mm. m. 67.2 cr. 67 TIK Ykpaiun),
aJie y BUMAJAKax, MepeJ0adeHnx 3aKOHOM, Ta B YCTAHOBJICHOMY 3aKOHOM IOpSII-
Ky, a 3akoH Ykpainu «[Ipo mepikaBHy peecTpariito IOPUINIHAX OCiO, (izmIHnX
0Ci0-TIATIpHEMIIIB Ta TPOMAACEKHUX (HOPMYBaHbY, Y PeNaKilii, YMHHIN HA MOMEHT
3BEpHCHHS 3 TTO30BHOIO 3asBOIO 10 cyay (Tobto micis 1 ciuas 2016 poky), He
nepenbayae Takoi MiZICTaBH NMPUIUHEHHS IOPUANYIHOI OCOOH, IO HE TIOB’S3aHO 3
0GaHKPYTCTBOM, SIK HETIOJaHHS MPOTSATOM POKY OpraHaM JepkaBHOI (icKaJbHOT
CITy>kOM MMOJAaTKOBHX JAeKJapalii, ToKyMeHTIB ¢inancoBoi 3BiTHocTi. [IK Ykpai-
uu, 'K Ykpaiau ta [IK Ykpainu Takox He mepeadavaroTh TaKOi IMiJICTaBH IS
MIPUIMHEHHS IOPUINYHHUX 0ci0. 3 Orfsiy Ha L€ CyAM NMPHUXOMATH 10 BHCHOBKY
PO BifICYTHICTh MiZICTAB s 3a0BONICHHS I030BY? 2,

B iHmomMy Bumnanky cyqul 3aJ0BOJIBHSIOTH II030BH 3 aHAJOTIYHOI IiJICTaBOIO
3BEpHECHHS 10 cyay (picKaabHHX OpraHiB, ajie sIKIIO BOHO BiIOYJIOCS Ha MOMEHT
Iil monepenHboi pepakiii 3akoHy Ykpainu «IIpo nepixaBHy peecTpariito IopH -
HEX 0Ci6, Qi3HYHUX OCIO-ITiAIPUEMIIIB Ta TpoMaAChKuX GopMyBaHb»?"2,

€ 1 Tperiit Bapiant no3unii cyny. Cya nepinoi iHcTaHiii BiIMOBUB Yy TI030Bi
KOHTPOJIOIOYHMM OpraHaM, aje BpaxyBaB HE MOMEHT 3BEPHEHHS KOHTPOIIOIOUNX
OprasiB J10 CyZy (IisTa cTapa pelakxilis 3aKOHY), a Te, 10 YMHHA Ha MOMEHT TIPHii-
HATTA CyJIOBOTO pillIeHHS penakiis 3akoHy Ykpainu «IIpo gepikaBHy peecTpariro
IOPUANYHAX 0Ci0, QI3UUHUX OCIO-MANPUEMINB Ta TPOMAICHKUX (HOPMYBAHBY
(mami — 3aKkoH TPO AepIKpeecTpallito) He epeadadae TaKoi IMiICTaBH IS TPUTIH-
HEHHS IOpPUANYHOI 0COOH, K HEMOJaHHS MPOTITOM POKY IOJATKOBUX AEKiapa-
i, TOKyMeHTiB (hiHaHCOBOi 3BiTHOCTI. OMHAK KOJETis CYAIIB HE TOTOIIIACS
3 UMM Ta 3a3Haumia, mwo Il 3Bepranacs no cyay 3 nmozoBom 25.08.2015 poky,
1 Ha TOIl MOMEHT peZaKilisi BUIIEBKA3aHOTO 3aKOHY Iependavana Taky MifCTaBy
JUTSL TIPUITHHECHHS IOPUIIMYHOI ocoor. KuiBChKuMit amensmiiiHuid aqMiHiCTpaTHBHUI
CyJl TaKOXXK HaroJIOCHB, IO JIepKaBHI opranu 3rigHo 3 4. 2 cr. 19 Koncrurymii
VYkpainu 3000B’s13aHi JIiATH JIAIIC HA MMiJICTaBi, B MEXaX TOBHOBAXKEHB Ta y CIIO-

272 [Ipo npunuHeHHs opuaMdHOT 0co6u: TToctanoBu JIOHELBKOro OKpyKHOTO aIMiHICTpaTHBHOTO cyy Bia 03 motoro
2017 p. y ciipasi Ne 805/4920/16-a, Bin 30 ciunst 2017 p. y cripasi Ne 805/4988/16-a; [TocTaHoBH OKPYIKHOTO aaMiHiCTpa-
THBHOTO cyay Mmicra Kuesa Bix 30 tpaBHs 2016 p. y crpasi Ne 826/21251/15, Bix 28 6epesust 2016 p. y cupasi Ne 826/
19038/15. €ounuii deparcasnuii peccmp cydosux piwens. URL: http://www.reyestr.court.gov.ua

273 [Ipo npunMHERHs IopuAMUHOi ocobu: [locTanosu OKPY*KHOTO a/MiHICTpAaTUBHOTO Cyy Micta Kuesa Bin 19 ceprus
2016 p. y cupasi Ne 826/18490/15; J{HinponeTpoBCHKOro OKpYXXHOro ajMiHicTpariBHOrO cymy Bix 26 ciuns 2016 p. y
cripasi Ne 804/11394/15. €ounuii Oepacasnuii peccmp cyoosux piwens. URL: http://www.reyestr.court.gov.ua
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¢i0, mo nepenbaveHi KoHCTHUTYIIEIO Ta 3aKOHaMHU YKpaiHu. | KOHTPOJTIOK0Yi op-
TaHH JII0Th Y MEXaxX TaKuX [OBHOBaXXEHb, TOMY L0 IPaBO 3BEPTATHCA 10 CYRY
1I0/I0 TIPUMUHEHHS opuandHoi ocodu nependadeHo y ITK Vkpainu (nm. 20.1.37
m. 20.1 c1. 20, m 67.2 cr. 67 TIK Vkpaiau). BpaxoByroun 1ie, KOJeris CyITiB
OilfIIa BUCHOBKY, IO IOPMAMYHA 0c00a MifIArae MPUIHHEHHI0? ™,

OTXe, PaBONOPYIICHHS, SKi JONMYIICHI OPUANIHAMA 0CO0aMH, OIHI H Tid
cami, arne pimeHHs Cy/IiB — MPOTHIIEKHI 32 3MICTOM.

Kpim Toro0, € pinieHHs CyIiB, KO 3BepHEHHS MOJATKOBOT iHCIIEKIIii BinOyImo-
cs1 BXKe 3a Jii YMHHOI peJaKIii, ale cyl1 MpUiMae pilieHHs Mpo 3aJ0BOJICHHS BUMOT
070 MPUTTUHEHHS IOPUIUYHOI 0COOH, MOCHIAFYNCH Ha ToJoxkeHHs mmi. 16.1.3
m. 16.1 ct. 16 I1K Ykpainu Ta 3a3Ha4arouu, M0 BYNHECHHS IUIATHUKAMU TOJATKIB,
X MmocasoBMMHU 0COOaMM Ta MOCAOBUMH 0cO0aMH KOHTPOJIOIOYUX OPraHiB I10-
pYIIEHb 3aKOHIB i3 MUTaHb ONOAATKYBAaHHs Ta NOPYIIEHb BUMOT, BCTAHOBJICHUX
IHIIUM 3aKOHOJIABCTBOM, KOHTPOJIb 32 JIOTPHUMAHHSM SIKOI'O MOKJIaJeHO Ha KOHT-
POJIIOIOYI OpraHu, TATHE 32 COOOI0 BiNOBiNANBHICTE, ependaueny [1K Ykpainn
(m. 109.2 cr. 109). Binnosinau He mojjae MOAATKOBOI JeKIapailii, TOOTO HE BUKO-
Hye Bumoru ct. 49 IIK Ykpainu, siKol0 BCTaHOBIEHO O0OB’S30K ii MmogaHHS 10
KOHTPOJTIOIOYHX OpraHiB 3a 0a30BWii 3BiTHUH (momaTkoBuii) mepioa. OTxe, Bpa-
XOBYIOYH MPaBO KOHTPOJIIOIOYMX opraHiB, BusHadeHe . 20.1.37 m. 20.1 cr. 20
Ta 1. 67.2 ct. 67 I1IK YkpaiHu Ha 3BepHEHHS JI0 CyIy NpO NPUIMHEHHS I0pUINY-
HOI 0co0wu, cyn, 3rigHo 3 4. 1 ct. 238 'K Ykpainu, qiiiiioB BUCHOBKY PO 3aCTO-
CyBaHHS TaKOT'O 3aXO0Jly OpraHi3alliifHO-IPaBOBOI0 XapaKTepy CIPSMOBAHOTO Ha
HPUMMHEHHS HOPYIIEHHs, K JIKBigamis?’®,

30BciM HETPOTHO30BAHOIO, BPAaxXOBYIOUM MoJiokeHHs cT. 19 Konctutymii
VYkpainu, Burisinana mo3unis BACY, skuit B3araii 3a3Ha4nB y BiAITIOBIIHIN mocTa-
HOBI, IO HOPMH 3aKOHIB HE MICTATh IMIEPATHBHOTO 3aCTEPEKEHHS 100 KOJa
0ci0, sIKi MalOTh MPaBO 3BEPHYTHCS O CyIy 3 II030BOM IIPO NPHUIHHEHHS FOPH-
OUYHOI 0COOHM, TOMY, BPaXxOBYIOUH 3aKOHOJABUO BH3HAUCHY (YHKIIIO ITOJATKO-
BOT'0 OpraHy MO0 3iCHEHHs KOHTPOJIIO 32 MPaBMILHICTIO HAPAXyBaHHSI, TIOBHO-
TOIO 1 CBOEYACHICTIO CIIIATH MOAATKIB 1 300piB, MTOATKOBI OpraHN MalOTh IPaBO
Ha 3BEpHEHHS 10 CyAy 3 [1030BaMHU MO NPHUITMHEHHS IOPUIUIHOI 0COOU HE Tillb-
KM y pasi HeMoJiaHHs MPOTArOM POKY HOAATKOBUX JeKiapamiid, TOKyMeHTIB (i-
HAHCOBOI 3BITHOCTI BiJIIIOBITHO JIO 3aKOHY, & 1 Ha THIINX migcraBax?’s.

Bopgnoudac B inmiii mocranoBi BACY 3a3HauaeTbes, IO Y 3B’SI3KY 3 THM, IO
3rizHo 3 Haka3oM MiHginy Ykpainu «IIpo 3aTBepmxenns 3miH go Ilopsaky o6-
JIKy TUIATHUKIB TomaTKiB i 300piB» Ne 375 Bix 18.03.2016 poxy m. 11.30 mporo

274 TIpo npunuHeHHs! ©opuarIHOi ocobu: ITocTanoBa KuiBChbKOro anessiiiHOro ajaMiHiCTpaTHBHOIO CyLy Bijl 26 JHIHS
2016 p. y crpasi Ne 826/18198/15. €ounuii depaicasnuii peccmp cydosux piwens. URL: http://www.reyestr.court.gov.ua

275 Tlpo NpuNMHEHHs OpUIMYHOi ocobu: IToctaHoa UepHIriBCHKOro OKPY’KHOTO aJMiHICTPATUBHOIO Cyiy Bif
21 macronana 2016 poxy y cripasi Ne 825/1904/16. €ounuii depoicagnuii peecmp cydosux piwens. URL: http://www.reyestr.
court.gov.ua

276 [Ipo npunuHeHHs puaruHOi ocobu: [loctanosa Bumioro aaminictpatusroro cyy Big 01 uepsus 2016 p. y crpa-
Bi Ne K/800/49303/13. €0unuii deporcasnuii peecmp cyoosux piwens. URL: http://www.reyestr.court.gov.ua
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MOPSIIIKY, SIKWI TepeabaydaB MpaBo 3BEPHEHHS! KOHTPOJIOKOYOrO OpraHy 3 I1030-
BOM IIPO NPUIMHEHHS IOPUIUYHOI OCOOM 4epe3 HEeMoJaHHs MPOTSATOM POKY MO-
JaTKOBOI 3BITHOCTI, BTPaTHB YWHHICTh, 3 MOMEHTY, KOJIN HalOyJa 3aKOHHOI CHIIN
HOBa pefakuis 3a3HaueHoro Ilopsaky, a came «3 10 TpaBus 2016 poky, y mozxat-
KOBHX OpraHiB BiJICYyTHE IIPAaBO Ha 3BEPHEHHS JI0 Cyy IPO NPUIMHEHHS IOPHINY-
HOI 0COOHM 3 MiJCTaB HENOAAHHS IPOTSAIOM OJHOTO POKY J0 KOHTPOIIOKYHX Op-
raHiB NoJaTKoBUX Jeknapauiiin?’’. Ile 10Bodi 1ikaBe pillleHHs Cy/y, OCKUILKU B
HbOMY BIJICYTHICTh IpaBa KOHTPOJIIOIOYMX OPraHiB Ha 3BEpHEHHs J0 CyAy MO-
B’SA3YETHCSA HE 3 HOBOIO PEIAKIIEI 3aKOHY MPO JACPKPCECTPAIliI0, a 31 3MIHOKO
BIZIOMYOTO HOPMATHBHOT'O aKTa, IPUYOMY 13 BKa31BKOIO KOHKPETHOI JaTH 1mo30aB-
JICHHS TAaKOTO TIpaBa KOHTPOJIIOIOYNX OPTaHiB.

BoueBuap, mo micis NpUAHATTS HOBOI peaakuii 3akoHy Mpo IepiKpeecTpa-
Iif0 CyJI0BA MIPAKTHKA XapaKTEPU3Y€ETHCS BIICYTHICTIO €AMHOTO MiIXOAY 0 BHPI-
LICHHSI CTPaB MPO NPUIMHMHEHHS IOPUINYHOT 0coOU. BinCyTHICTh YiTKUX MiJCTaB
MIPUMYCOBOT JIIKBiJamii Ta BU3HAYEHOT'0 B 3aKOHI KoJia Cy0 €KTIB, sIKi yIIOBHOBA-
JKCHI 1HIIFOBATH MPUINUHEHHS IOPUIMYHUX OCi0, TATHE BIICYTHICTh peakilii aep-
JKaBH Ha 3JIIHCHEHHS Cy0’€KTOM TOCIIOIapIOBaHHS MIPABOMOPYIICHE 1y cdepi Jo-
TpUMaHHS (iHAHCOBOI TUCIHUILTIHA TaKOX, a TaKa peakilis 000B’I3KOBO TOBHHHA
OyTH Ha JOMYyIICHI IPaBOMOPYIICHHS.

3a xii cTapoi pemakuii 3aKOHY PO AepKpeecTpaiio MokKHa OyII0 Ka3aTH IIpo
Te, o Tpeba yAOCKOHAIIOBATH TIepeJIiK MMicTaB IPHUMYCOBOI JIiKBiqaii, ajne Bij-
MOBa 3aKOHOJABIIS B3arajii BiJl BCTAHOBJICHHs ITiICTaB JIIKBiJamii 3a pillleHHAM
CYZAy BHKJIMKA€ MOAMB. 3aCTOCYBaHHs IHCTUTYTY NPUMYCOBOI JIIKBiIalii € po3BH-
HYTHM Y 3apyOiKHOMY 3aKOHOJIaBCTBI, L0 € LIJIKOM BHUIPABIAHUM, OCKLIBKH JIIKBIi-
Jarlist BUCTYIIAE MipOFO BiJIIOBINANBEHOCTI, aIMiHiCTPATHBHO-TOCTIOIAPCHKOIO CAHK-
Ii€T0, III0 MOYXKE 32 BU3HAYCHHUX ITiJICTaB 3aCTOCOBYBATHUCS IO FOPHINIHOT OCOOH.

[Ipob6ema BiACYTHOCTI WITKOTO TEPEITiKy IPUMYCOBOI JIKBiAaIlii IOPUIUIHIX
0ci0 y 1ii poOOTi PO3IIITHYTa Ha MPUKIIAl OJHOTO MPABOIOPYILEHHS — HEMOAaH-
Hs 3BITHOCTI, aJi¢ [I¢ BCE CTOCYEThCS M IHIIMX MOPYIICHb 3aKOHY, HAMPHUKIIAI,
31ificCHEHHs1 3a00pOHEHOT 3aKOHOM isIBHOCTI, JOMYLIEHHsS rpyOMX MOpYyIIeHb
TIpH TIPOBAKEHHI TisutbHOCTI. KpiM Toro, fopuaidHi 0cobu, SKi He TIOJar0Th BiJl-
TTOBi/THI JOKYMEHTH 10 TTOATKOBHUX OPTaHiB, 3A€01IBIIOTO € HEAIFOUUMH Ta iCHY-
IOTh JIMIIE HA T1arepi, a, OT)Ke, iCHyBaHHSA TaKUX (GOPMAIBHIX YIACHUKIB PHHKY €
MOTEHLIHHOI0 HEeOEe3MeKoI0 AJIsl YYaCHHUKIB TOCIIOJAPCHKOr0 000POTY, OCKLIBKU
npaBoBa (hopma 30epiraerbesi 6€3 HaJIe)KHOTO eKOHOMIYHOTO HaroBHEHHs. Yepes
BIICYTHICTb peakliii iep>kaBH Ha iCHYBaHHS TaKUX HENIIOUMX Cy0’eKTiB abo cy0’ex-
TiB, SIKi MOPYIIYIOTh 3aKOH, Hapa3i HEMOXKJIMBO OTpUMAaTH iH(opMarito, sKa Bif-
TIOBiJja€ peanbHiil MIHCHOCTI, PO CTaH PHHKY 3 MOTJLY MiSUTBHOCTI HA HHOMY

100pocoBicHUX Tpodeciiuux yuacHukip?'®,

277 [po npunuHerHs opuaudHoi ocobu: INoctanoa Bumoro aaminictpatusHoro cyny Bin 22 Bepectsi 2016 poky y
crpasi Ne K/800/20917/16. €ounuii deporcasnuii peecmp cyoosux piwens. URL: http://www.reyestr.court.gov.ua

278 Jlopowenko JI. H. [TpaBoBble OCHOBAHMS NPUHYUTENLHON JTUKBHIAIMH XO3SHCTBEHHBIX OOLIECTB: MOHOTpadus.
Jonenpk: Csit kuury, 2013. C. 76.
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[IpoGnema HasBHOTO 3aKOHOAABYOT0 PETYJIIOBAHHS OJISATAae B TOMY, IO IPO-
JIOBXKY€ ICHYBAaTH 1 JaJi I0pUAnYHA 0c00a, sika abo He 3AIHCHIOE MiAPUEMHHIIBKY
JUSUTBHICTB, a00 371HCHIOE ii 3 TPYOMMH MOPYILICHHSIMU 3aKOHOJIABCTBA, 1 Lie HE
cTae HacimiakoM il mikBigamii. Takuil miaxix 3aKOHOZABIY HE BIAMOBIAc aHl 3a-
XHUCTY MPUBATHUX IHTEPECIB TPETiX 0Ci0, aHi MyOIiYHUX IHTEpECiB AepKaBH.

Kpim Toro, 30Bcim HenaBHO Benmka [Tamata Bepxosaoro Cyay mimmia maii y
HanpsMi pOopMyBaHHS CYZOBOi MPAKTHUKHU IIOAO MIPUITHMHEHHS IOPUIMIHOI 0CO0H,
sIka 30BCIM HE CTIPHSE 3aXHCTY IpaB YYACHUKIB pUHKY, i y [TocTanoBi Bix 17 mumHs
2020 Ne 826/10249/18 3a3Haumia, M0 «3aIKC MPO MPUITHHEHHS IOPHIMYHOI 0CO-
Ou He € 6e33acTepe’KHUM JJOKA30M TOTO, IO IOpPUANYHA 0c00a MIHCHO MPHUITMHH-
Jacs Ta Ounbine He icHye». He3po3yminnM €, 3a sKi OpYIIEHHS 3aCTOCOBY€ETHCS
JIKBIJAIlisl, @ TAKOK 1 MOMEHT (BHECEHHS BinmoBimHoro 3anucy B €/IP), 3 skoro
MIPUIMHAETHCS. IPAaBOCYO €KTHICTh IOPUINYHOI 0cOOHM, 1 BOHA cama, SIK Cy0’ekT
NpaBa, BUSBISIETHCS, HE € «0€33aCTepeXKHIM JI0Ka30M» TaKOTO NPUIUHEHHS. Biku-
BaHHS OLIIHOYHUX, HE3PO3YMUINX KaTeropiil He CIPHsIE aHl CTaJOCTi CyI0BOI IpaK-
TUKH, aHl 3aXMCTY NPUBATHUX IHTEPECIB KOHTPATreHTIB, SIKI HE3PO3yMIJIO SIK I10-
BUHHI 3]I0TaJaTUCSl B KOXXHOMY KOHKPETHOMY BHIIAJIKy — HAsBHICTb 3aluCy B
peecTpi o3Havae (pakT NMpUNUHEHHS IOPUANIHOI 0coou abo, sk 3a3Hauae BIT BC,
«€ JIMIIE 3aITHCOM, KU He TSCHE 3a cO000 HACTiAKIBY S,

OTxe, IpaBoOBe PETYIIOBAHHS IPUIMHEHHSI FOPUANYHOT 0OCOOU Y BITYU3HSIHOMY
npasi He BIAPI3HIETHCS LUTICHICTIO 1 3aKkiH4eHicTio. HeoOXigHum Gauutbes nepe-
TJIST YChOTO 3aKOHO/ABCTBA ITPO JIIKBIJALIIO IOPHIMYHUX OCi0, 1110 HEe TOB’si3aHa
3 0aHKPYTCTBOM, OCKUTBKH Ha CHOTOJHI B Wil cdepi € BeMUKHUi 00CsT Pi3HUX HOP-
MaTHUBHO-TIPABOBHUX AaKTiB, AKi 30BCIM HE NMPHUBEACHO B CHUCTEMY, HOPMH SKHX
JIEKIIapyIOTh MIEBHI IpaBa i 000B’s3KH, ale He MICTATh MEXaHi3My X peai3aiii.

LixxoM 0ueBUAHO, IO 3aKOHOJABCTBO y 3a3HadeHiH chepi mae Oyt kommdi-
KOBaHE. 3 METOI0 3a0e3MeueHHs Y3rOKeHHs MyONiYHNX 1 MPUBAaTHUX IHTEPECiB
ONTHMAJIbHE BPETyJIOBaHHS LUX BIIHOCHH Mae 3milicHIoBaTHCS B Mexax ['K
YkpaiHu, MoJI0XKEeHHS SIKOTO B Iiif YaCTHHI TOLIBHO CYTTEBO PO3IIUPHUTH. | mii-
KOM CITyIITHOIO € JyMKa, sIKa BXKE BHCIIOBJIIOBANACS B FOPHIMYHIHN JIITEpaTypi, CTO-
COBHO TOTO, IO CIIEIiajbHi 3aKOHH, HaBIAaKH, TOBUHHI MO30yTHCS 3/1€01IbII0TO
CyIepewINBUX ITOJI0KEHb TPO JIKBIALII0 IOPUINYHHUX OCi0 PI3HUX OpraHizarii-
HO-NpaBoBUX (opm, BUIB i THNiB?C, TOOTO Mepenik MmifcTaB NPUMYCOBOT JiKBi-
Jarii cy0’€KTiB TOCIIOAAPIOBAHHS MAa€ MICTUTHUCS B 3arayibHill HOPMI, SIKa TTOIIIH-
PIOE CBOIO Ji0 Ha BCiX Cy0’€KTIB rocoAapchKol AisUTbHOCTI. MOKHA TOMipKyBa-
TH 1 MPO MPHUAHATTS CHEIIATBHOTO 3aKOHY, IO Oy/ie KOMIUICKCHO PEryJIOBaTH
MUTaHHS MPUITUHEHHS IOPUIMYHUX 0Ci0 (OKpiM, 3BHYaiiHO, 3aKOHOAABCTBA PO

21 [Tocranosa Benukoi [Manatu Bepxosroro Cyy Bin 17 uepsns 2020 p. y cipasi Ne 826/10249/18. LIGA360. URL:
https://verdictum.ligazakon.net/document/90111848?utm_source=biz.ligazakon.net&utm_medium=news&utm_content=
bizpress05& _ga=2.119967822.753075630.1598253466-1725438413.1591539654

20 T'a6oB A. B. JlukBunanus opuauueckux aui. VcTopust pa3BUTHS HHCTUTYTA B POCCHHCKOM TpaBe, COBPEMEHHBIE
npo6iuemsl u nepenexktusbl. Mocksa: Craryr, 2011. 303 c.
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0aHKPYTCTBO, SIKE 3 OMNIALY Ha CBOIO crenudiky Mae OyTH MPEICTaBIICHE OKpe-
MMMH aKTamu )L,

Brnaetbcs, mo HeyBara J0 MUTaHb MPABOBOTO PEryJIIOBAHHS JIIKBIAALIT FOpH-
JUYHAX 0Ci0 € HEBHUIIPABIAHOIO i CIIPHUYMHSIE POOIeMH KOHIIENTYaIbHOTO Xapak-
Tepy y Uil cdepi, sAKi i IPOIEeMOHCTPYBaB aHaTi3 CyHoBoi nmpakTHkH. Ha Ham mo-
TS, TYT MOTPiOHA BUBAaYXCHA MO3MIIisl 3aKOHOIABIIS, OCKUTEKH HAETHCS PO CTa-
OUTBHICTD TOCTIOJAPCHKOTO 000POTY 3arajioMm.

2.5. 3axucT 3aKOHHMX NPaB Ta iHTepeciB
I 9ac peopraHizauii rocnogapcbKuX TOBapucTB

I]epbakoea H. B.,
KaHO. 10puo. HaAyK, OOYeHm
Odoyenm xaghedpu YyuginbHo20 npasa i npoyecy

[1ix yac mpoBeaeHHS peoprafizamii rOCIOJapCHKUX TOBAPUCTB ITOCTAE ITUTAH-
HS 3aXHCTy 3aKOHHHUX IIpaB Ta iHTepeciB ii ydacHHWKiB. BapTo 3a3HaunTH, 110 B
peoprasizaniifHux mpomecax 0epyTh ydacTh HE TUTBKHA TOCHOAAPCHKI TOBApHCTBA,
0 PEOPTaHI3yIOThCA, ajle i 3aiHTepecoBaHi 0COOM, a caMe: YYaCHUKH (aKIioHe-
pH) Ta KPEAUTOPH.

Y4yacHuKH (aKLIOHEpH) Ta KPEAUTOPH CKIIAAAIOTh TPy 0Ci0, 3aXUCT iHTepe-
CIB SIKMX ITOBHHEH OyTH 3a0e3MeueHnii y HopMax 1pasa. 3aulsl pe3yJIbTaTHBHOCTI
peopranizariii MoBHHHI, 3 0THOr0 OOKY, BpaxOBYBaTHCs I'PYIOBI iIHTEPECH KpeJIu-
TOpIB 32 rOCHOAAPCHKUMHE 3000B’I3aHHIMH Ta YYaCHHUKIB (aKIiOHEPIB), 3 1HIIOTO
00Ky myOiYHI IHTEpeCH roCIoIapChKOro TOBAPUCTBA Ta JAEPKaBH SK OCOOIUBO-
ro kpeautopa. BogHouac 1ie He Mae OyTH CTpUMYOYUM (DaKTOPOM MO0 KarliTa-
Ji3auii yKkpaiHCbKUX TOBApOBUPOOHHKIB.

OTke, 3aXUCTy 3aKOHHUX NpaB Ta IHTEpeCiB MiJ Yac peopraHizauii miysra-
FOTh TaKi IPYIH Cy0’ €KTIB: rOCIIOAAPCHKI TOBAPHCTRA, 110 PEOPraHi3yIOThCS; ydac-
HUKH (aKIiOHEpH) roCHOAAPCHKUX TOBAPHUCTB, IO peopraHi3yorhes (abo ix e
MPUIHATO HAa3WBAaTH B HAYKOBIH JITEPaTypi «BHYTPIIIHI KPEAUTOPUY); KPEIUTO-
PH 3a roCIoIapChbKUMHU 3000B’I3aHHAMU («30BHIIIHI KPEAUTOPHY).

2.5.1. 3axucm 3axonnux npae ma inmepecie yuacnukie (axuiomepie) nio
yac peopeanizayii 20cnO0APCLKUX MOBAPUCIE

[Ipo 3axucT mpaB MOXHA TOBOPUTH y LIMPOKOMY Ta BY3bKOMY PO3YMiHHI.
VY By3pKOMY pO3YyMiHHI MpPaBO HAa 3aXWCT BHHHUKA€ 3 MOMEHTY, KOJH 3IiHCHEHO
NPaBOIOPYIICHHS i 0co0a, IpaBa Ta IHTEpeCH K0T IOPYIICH], Ma€ MPaBo IIyKa-

281 JTopowrenko JI. M. CTaH Ta nepcreKTUBH PO3BUTKY 3aKOHOJIABCTBA MPO JIKBi/AIliI0 OpUIHIHOT 0co0u. [Tionpucm-
Huymeo, 2ocnooapcmso i npago. 2017. Ne 3. C. 68.
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™ 3axucT y cyni®®2, Ipote peanizallisl IpaBa Ha 3aXKMCT ILISXOM 3BEPHEHHS JI0

YIIOBHOB)XEHOT'O OPraHy HEMOJKIINBA, SIKIIO HEMA€ MPABOBOI MiJCTaBU JUIA BH-
HHUKHEHHS TaKoTo Cy0’€KTHBHOTO IIpaBa. Sk BiloMo, IPaBOBOIO MiJCTABOIO 3aXHU-
CTY € HasBHICTb Y 3aKOHOJIaBCTBI HOPM, B SIKMX TaKi IpaBa 3aKpPilUTIOIOTHCA.

e B XIX cropiudi 3a3Ha4anocs, Mo B IIUPOKOMY PO3YMiHHI «IIpaBa aKIHO-
Hepa CJIararoTcs U3 CIIEAYIOIIX YIIPABOMOYHIA: BO BpeMs CYLIECTBOBAHHS KOMIIa-
HHUHU OH UMEET IPaBO Ha MOJyYeHHE 10X0a C MPEANPHUITHS (IUBUACHN), H TIPaBO
Ha yJacTHe B yIPaBICHHH KOMIIAHHEH; IO MPeKpalieHnH KOMITAHUH NPaBO y9acT-
BOBaTh B pasjele UMyllecTBa»S,

Ha cporomHi BooaiHHS aKumi€lo, sIK CIynrHo 3ayBaxye O. M. BinHuK, rapan-
TYy€ aKIiOHepy CTaHAAPTHUI Habip MpaB: MPaBoO Ha YaCTKy y CTATYTHOMY KaliTa-
T aKI[IOHEPHOT0 TOBAPHCTBA; IPABO HA YYACTh B YIPABNIiHHI CIIPABAMH TOBapHC-
TBA; IIPABO YYacTi B PO3MO/iIi MPUOYTKY TOBapUCTBA T4 OTPUMAaHHI HOr0 YacTHHU
y (opMi AMBIACHIIB, a TAKOXK MPABO OpaTH yd4acTh y PO3MOIiII MaliHa TOBAPHCTBA
y pasi JikBizanii octanHbOro?®,

BinmoBigHO 10 HOPM YHHHOTO 3aKOHOJAaBCTBA (CT. 43 3akony Ykpainu «IIpo
rocronapcekki ToBapuctBan?® (mani — 3Y «IIpo I'T»); crareit 35, 36, 37, 38 3a-
xoHy Ykpainu «IIpo akuionepni Topapuctsa»n?® (nanmi — 3Y «Ilpo AT»), cra-
teit 31, 32 3akony VYkpainu «IIpo ToBapucTBa 3 OOMEKEHOIO Ta JOJATKOBOIO
BinnosinanbHicTION?®’ (mani — 3V «IIpo TOB ta T/IB») ToBapHCTBO 30008’ A3aHO
CHOBICTUTH IIPO BKIIOYEHHS MUTAHHS [P0 PEOpraHizaliio 10 HOPSIKY ACHHOIO
MaiOyTHIX 3arajbHUX 300piB, PO 3MIHH B MOPS/IKY JICHHOMY 3araJibHHX 300piB,
JaTH MO>KJIMBOTO BHECEHHS MTPOTO3HLIH MIOJ0 MPOEKTY MOPSAAKY ASHHOTO 3arallb-
HHX 300piB Ta 03HAHOMJICHHS 3 IOKYMEHTaMH Y BCTAHOBJICHOMY 3aKOHOM IIOPSIIKY.

IapanTi€ro He TIBKY MpaBa Ha YIPABIIHHS IUIIXOM Y4acTi B poOOTi 3araib-
HUX 300piB, aje # CBIOMOTO MPHHHATTS PIilIEHHS MPO peopraHizamito € 000-
B’5I30K TOBAPHCTBA HAJATH YYaCHHUKY (aKLioHepy) iH(OpMAIIO PO MPOBEICHHS
Mai0yTHBOI peopranizarii, 3a0€3NeYnTH JOCTYII O PO3poOIeHNX poboUoIo Ipy-
TIOI0 JIOKYMEHTIB, 5IKi OyyTh BUHOCHTHUCS Ha PO3IJIsLI 3arajbHUX 300piB (cT. 36
3V «IIpo AT», u. 5, 11 ct. 32 3V «IIpo TOB ta TAB»), TaKNMU JOKyMEHTaMH €:

282 paskranckoe npaso: yuebuuk: B 2 1./ mog pea. E. A. Cyxanosa. 2-¢ usn. Mocksa: BEK. 2002. T. 1. 785 c. (C. 409—
410); LuBineHe npaBo YKpaiHu: MiApyuHHK: y 2-X KH. / 3a 3ar. pea. O. B. Izepu, H. C. Kysnenosoi. Ku. 1. Kuis: IOpin-
koM Intep. 2002. 720 c. (C. 248); Anekcees C. C. O6uias Teopus npasa: B 2-x T. T. 2. Mocksa: IOpuz. mut. 1982. 360 c.
(C. 180); Jlanres B. B. 3ammra x034HCTBEHHBIX MPaB M HHTEpecoB: MoHorpadus. Mocksa, 1983. (C. 1-26); Tepthiiunu-
koB B. 1., Teproimnukos P. B. ®opMbI 3aIUTH H OCYIIECTBICHHS CyOBEKTHBHBIX NPaB IPaXaH, HHOCTPAHHBIX TPakK-
JaH, JTHI 6e3 TPaXJaHCTBA M FOPUIMYECKUX JIHIL: y4el. mocobue. Xappkos: Koncym. 1999. (C. 4-6).

282 [Tucemckmit I1. AKIMOHEpHBIE KOMITAHMM C TOYKH 3PEHNUs TPakaHCKOro npasa. Mocksa: Tumorpadus I'padesa n
K, 1876. 229 c. (C. 122).

28 Buanuk O. M. TIpo6ieMbl IPaBOBOTO OGECTIEUEHUs Pealu3alii HHTEPECOB PA3IMYHBIX IPYII aKLMOHEPOB B
AKIHOHEPHOM ob1uecTBe. [lpednpunumamenscmeo, xo3sticmeo u npago. 1999. Ne 6. C. 6.

285 [Tpo rocromapebki Toapuctsa: 3akon Ykpainu iz 19.09.1991 p. Ne 1576-XI1. Bidomocmi Bepxoenoi Padu Vipainu.
1991. Ne 49. Cr. 682.

26 [Ipo akiioHepHi ToBapuCTBa: 3akoH Ykpainu Bin 17.09.2008 p. Ne 514-1V. Bidomocmi Bepxoenoi Padu Yipainu.
2008. Ne 50-51. Cr. 384.

27 [Ipo ToBapuCTBa 3 OOMEKEHOI BilNOBinaNbHiCTIO: 3akoH Ykpainu Bix 06.02.2018 p. Ne 2275-VIII. Bidomocmi
Bepxosnoi Paou Yrpainu. 2018. Ne 13. Cr. 69.
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MIPOEKT AOTOBOPY MPO 3NMUTTS (MIPUEAHAHHS), IJIAH MOAUTY (BUILTY, TIEPETBOPEH-
HS1); IOSICHEHHS 10 YMOB JIOTOBOPY IIPO 3TUTTS (IpUEIHAHHS) a00 IUIaHy HOILTy
(BUILTY, IEpETBOPEHHS) (TYT MOXKYTh MICTUTHCS TaK0>K BHCHOBKH €KCIIEpPTa IIPO
JOUTBHICTE MPOBEICHHS peopraHi3allii, eKOHOMiUHE OOTPpYHTYBaHHS, pO3paxy-
HOK KoedimieHTa oOMiHy akiiif ab0 4acTOK; MPOMIXKHI TepeaaTodHi aKkTH, po3-
MOJUIBHI OanaHcH); y pasi 31uTTS (IpHEAHAHHA) — piuHy (DiHAHCOBY 3BITHICTH
IHIINX TOBApHUCTB, IO OEpyTh y4acTh Y 3MUTTI (IPUETHAHHS) 32 TPH OCTaHHI POKH
(4.4 cr. 81 3V «IIpo AT»); NpoeEKT TOTOBOPY NPO BUKYIl TOBAPHCTBOM aKIii
BIJIIOBITHO /10 MTOPSIZIKY, TiependadeHoro cT. 69 3V «IIpo AT»).

HeoOxinHicTh y 3aXHCTi 3aKOHHUX MPaB Ta IHTEPECIB YYaCHUKIB TOCIOIapCHKUX
TOBAPHCTB IIiJ] Yac MPOBEJICHHS PeopraHizaiii 0COOIMBO TOCTPO TOCTAE TO, KO-
JI1 BHUHUKA€ KOH(]IIKT iHTepeciB Mk Cy0’e€KTaMH KOPIOPAaTHBHUX MPABOBIJHO-
CHH, YHHSATHCS IEPELIKOJIN Y 3/1HCHEHHI KOPIIOPAaTHBHUX IPaB, 110 MAE TPOSIB Y
HEBUKOHAHHI T'OCIO/IapCHKUM TOBApUCTBOM, HOTO OpraHaMH YIPaBJIiHHS BCTa-
HOBJICHUX 3aKOHOM Ta KOPIIOPAaTUBHUMH aKTaMH 00O0B’s3KiB, 3JI0B)KUBAaHHI HUMHU
YM IHIIUMU YYaCHUKaMH KOPIOPATHBHUX MPABOBIIHOCHH CBOIMHU ITPAaBaMH TOIIO.
BigcyTHICTh HaJIE)KHOTO TIPABOBOTO PETYJIOBAHHS KOPIOPATHBHUX BiJHOCHH ITi]T
4yac peoprauizaiii noTpeOye BCTAHOBIECHHS BIMNOBIIHMX MEXaHI3MIB CIIEIialb-
HOTO 3aXHUCTY, JI€BICTh Ta €(DEKTHBHICTh SKHUX 3aJIKHUTh BiJl BCTAHOBJICHUX Ia-
paHTiii 3aifiCHeHHS IpaB YYaCHUKIB, 30KpeMa 1 IIpaBa Ha 3aXHUCT.

OpmHuM i3 epmux Ha KOPIOPATHUBHI CIIOCOOU 3aXUCTy MPaB YYaCHUKIB 3BEp-
HyB yBary /l. B. JlomakiH, sSKkuii BH3HaYa€ KOPIIOPATHBHI CIIOCOOM 3aXHCTy SIK
CIeIiabHI CIOocO0M 3aXMCTy, OCOONHMBOCTI SKUX TOJATAIOTh Yy TOMY, IO BOHHU
BHKOPHUCTOBYIOTBCS TUTBKHU i Yac MOPYIICHHS BiAIIOBIIHOTO BUIY CYO €KTHB-
HUX IMBUILHKMX MPaB — KOPIOPATUBHUX 11paB2%, KoprnopaThsHi ciocobu 3axucty
IIPaB YYaCHHUKIB T'OCIIOJNAPCHKUX TOBAPHCTB, 30KpeMa i B MPOLECi NMPOBEICHHS
peopranizariii, 6e3mocepeHFO YMHHUM 3aKOHOJAaBCTBOM HE BH3HAUYCHHI, HA IO
HEOIHOPA30BO AKIEHTYBAJIOCA 1 y BITYM3HAHIN rOpUAMUHIi iTepaTypi®®, a Bu-
IUIMBAIOTH 13 3arajibHUX CHOCO0IB 3aXKCTy IpaB, 1o Bigoopaxeni B Koncrurymii
Vkpainu Ta komudikosanux akrax (ct. 16 IIK Ykpainn®® ta cr. 20 T'K Vkpainu)
1 creniabHUX CHOCOOIB 3aXMCTy TpaB, SIKi perjiaMeHTOBaHi CIeliaJbHUMH HOP-
MaMH 3aKOHOJABCTBa, 30KpeMa 3akoHaMu Ykpainu «IIpo AT», «IIpo TOB Ta
TAB», «IIpo I'T», «IIpo 1inHi nanepu ta ¢poHgoBHHA puHOK», «IIpo ¢iHaHCOBI
TIOCITYTH Ta JIep>)KaBHE PEryJItoBaHHs PHHKIB (iHaHCOBHX mociyr», «I[Ipo nepxkas-

HE PEryIOBaHHs PUHKY IIHHUX MarnepiB B YKpaiHi» Ta inmumun?t,

28 Jlomakuu . B. KopriopaTusHble IpaBOOTHOLIEHHUs: 061as TEOPHsl M NPAKTHKA €€ IIPUMEHEHHS B XO3AHCTBEHHBIX
obmectBax. Mocksa: Craryt. 2008. C. 424-425.

28 KopriopaTHBHE NpaBo: HaByaibHMil moci6Huk / 3a 3ar. pea. O. B. Taparonuua, C. M. Ipynuumpkoi, JI. M. Jlopo-
LIEHKO. 2-€ BUL., BUMp. i jorn. Kuis: Bunasununii nim «AptEk», 2018. C. 325.

20 gk ciymno 3ayBaxye B. A. Bacuiibesa, SKIIO BUXOXUTH 3 IPUHLMITY KOHCOMIAALT HOPM, a He iX ipoGieHHs, To 3a
OCHOBY CY/IOBOTO 3aXMCTy Y4aCHHKiIB Kopropaiii BapTo Opatu ct. 16 IIK Ykpainu, sika € 6a3ucoM (Tak 3BaHHM «KapKa-
com») y (popMyBaHHI BUMOT' Y KOXKHOMY KOHKpeTHOMY criopi (Kopriopatusre npaso Ykpainu: npo6iaemu Teopii Ta npax-
THKH: MOHOrpadis / 3a 3ar. pex. B. A. Bacunbenoi. Xapkis: ITpaso. 2018. C. 497-498.

291 Birusik O. B. 3aXuCT KOPIOPATHBHUX TPaB: MPoOIeMH Teopii i mpakTuku: Monorpadis. Oneca: FOpuamuna stitepa-
Typa. 2018. C. 153.
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AHaJti3 YMHHOTO 3aKOHOJIaBCTBA J]a€ 3MOTY BHOKPEMHTH TaKi OCHOBHI KOp-
MTOpPATHBHI CITIOCOOM 3aXUCTY MPaB YYACHUKIB (aKI[iOHEPiB) TOCMONAPCHKUX TOBA-
PHCTB ITiJ] Yac MPOBEACHHS peopraHisaiiii, a came:

— BHU3HaHHS HEIIHCHUM pIllIeHHs 3arajbHUX 300piB y4acHHKIB (aKIiOHEpiB)
PO peopraHizalliio;

— mpej’IBJICHHS BUMOTH PO BUKYI TOBAPHCTBOM HAJICKHUX HOMY aKiii.

Ax1ioHepy (y4acHHKY) HEOOX1THO 3aXHIaTH CBOi MaifHOBI Ta HEMaITHOBI pa-
Ba, SIKi BUIUIMBAIOTH 13 TIpaBa Ha akuito (4acTKy). OOHUM i3 HANEHCHUX Cnocobis
3axucmy TaKUX NpaB BUCTYNATUME 6UBHAHHA PileHHs 3a2anbHux 300pie axyio-
Hepie (yuacHukie) npo peopeanizayiro neditichum. Takuil coci0, K CIyIIHO 3a-
yBaxye A. B. Kauanoa, MoxHa BU3HATH €(EKTUBHIM 32 YMOBH HAsBHOCTI B y4Jac-
HHKIB TOCIO/IAPCHKOTO TOBAPUCTBA, 10 PEOPTaHi3y€eThCsl, MOKIMBOCTI IOCSTHEHHS
i1l pealbHOrO Ta ONMEPATUBHOI'O IMOHOBJICHHS MOPYLICHOTO NpaBa Ta yCYHEHHS
HacJIiKiB Horo nopymeHHs?%,

VY crarti 50 3Y «lIpo AT» nependadeHa MOKJIMBICTh OCKapKEHHsI PilLIEHHS
3arajJbHUX 300DiB, SIKIIO Take PillIeHHS a00 MOPSAIOK MPUHHATTS TAKOTO PIlLICHHS
HOPYLIYIOT BUMOTH LBOTO 3aKOHY, 1HIIMX aKTiB 3aKOHOJABCTBA, CTATYTY YH IO-
JIOXKCHHS TIPO 3arajibHi 300pH aKIiOHEPHOTO TOBapUCTBa. Take mpaBo Ha OCKap-
JKEHHSI Peai3yeThcsl B pasi, K0 YYaCHHUK (aKI[ioHep) He OpaB ydacTi y 3araib-
HHX 300pax TOBApUCTBA YM TOJOCYBAaB NPOTH NPHHUHATTS TAKOTO PIIICHHS Ta MaB
CTaTyC y4acHHKa (aKlLiOHepa) Ha JaTy NPUHHATTS OCKap)KyBaHOT'O PillICHHS.

KT'C Buokpemiroe 6€3yMOBHI Ta 3arajibHi MiJCTaBA BU3HAHHS HEOIMCHUM pi-
IICHHs 3arajJbHUX 300pPiB YUaCHHUKIB (AKI[IOHEPIB, WICHIB) FOPUIUYHOI 0COOH uepe3
MOpYLIEHHsI OKPEMHX BKa3iBOK 3akoHy. [Ipo Take #ngerbes i y myHkrax 2.12, 2.13.
[ocranosu [Tnenymy BI'CY Big 22.05.2016 poky Ne 4 «IIpo mesiki mUTaHHS Mpak-
TUKH BUPIILEHHS CHOPIB, 10 BUHUKAIOTh 3 KOPNOPATUBHUX MPaBOBiTHOCHH» 2,

Jlo 3aeanbrux MigcTaB HAJICKATD:

— HEBIAMOBIIHICTH PillIeHB 3aralbHAUX 300piB HOPMaM 3aKOHOJABCTBA;

— MOpYLICHHS] BUMOT 3aKOHY Ta / 00 yCTaHOBYMX JOKYMEHTIB ITiJ] 4ac CKIIU-
KaHHsI Ta IPOBEJICHHS 3arajIbHAX 300piB TOBApUCTBA;

— 1o30aBIICHHS yYacHHKA (aKI[iOHEpa, WICHA) TOBAPHCTBA MOXKIMBOCTI B3SITH
y4acTh y 3araJibHUX 300pax.

ITix wac po3risity BiAIOBITHKUX CHpaB HEOOXITHO BPaXOBYBATH, 110 HE BCi I10-
PYLIEHHS 3aKOHOJABCTBA, JOMYILIEHI il Yac CKIMKAHHS Ta IPOBEICHHS 3arajb-
HUX 300piB IOPUAMIHOT OCOOH, € TiACTABaMU JJIs BU3HAHHS HEIIHCHUMH TPHIAHS-
THUX HHM PillIeHb, OCKIJIBKH TaKi MOPYIICHHsS HOCATH MEPEBAXHO HPOLECTYPHHIA
XapakTep.

BesymoBHMMU mificTaBaMu Ui BU3HAHHS HEAIMCHMMH pillIeHb 3arajibHUX
300piB Uepe3 MOpyIICHHS MPSIMUX BKa3iBOK 3aKOHY €:

292 KopropaTHBHOE MPaBo: akTyaslbHble mpoGiemsl / ot pezt. J1. B. Jlomakuna. Mocksa: Mudotporuk Menma, 2015. C. 77.
2% [Ipo jesiKH MUTAHHS IPAKTHKH BUPILIEHHS! CIIOPIB, 110 BUHUKAIOTH 3 KOPIIOPATHBHUX IpaBoBigHocuH: [locranosa
Inenymy BCY Ykpainu Bix 25.02.2016 Ne 4. Bicnux 2ocnodapcwkozo cyoouuncmea. 2016. Ne 1. C. 72.
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— NIPUHHATTS 3arajJbHUMH 300paMy pillIeHHs 32 BiJICyTHOCTI KBOPYMY JUISl TIPO-
BEJICHHS 3aralbHUX 300piB UM MPUHHATTA PillleHHS Y pa3i HEMOXKJIHMBOCTI BCTa-
HOBJICHHS HasiBHOCTI kBopymy (crarti 59, 60 3V «IIpo I'T», crarti 41, 42 3Y
«IIpo AT»);

— NPUIHATTA 3arajJbHUMHU 300paMH pillleHb i3 MUTaHb, HE BHECEHHX JIO IIO-
PAAKY ACHHOTO 3arajibHUX 300piB ToBapucTBa (4. 6 cT. 42 3Y «IIpo I'T»);

— NPUHHATTA 3araJbHUMH 300paMu pillleHb i3 MHUTaHb, HE BHECEHHUX JO II0-
PAAKY OEHHOTO, HA PO3TIISA SAKHX He OyJI0 OTPHUMAHO 3TOJM yCiX MPUCYTHIX Ha
3arajbHuX 300pax (4. 5 ct. 61 3Y «IIpo I'T»);

— BIACYTHICTBH ITPOTOKOJY 3arajbHUX 300piB aKIIOHEPHOTO TOBAPHUCTBA, ITi/-
IMMCAHOTO TOJI0BOIO 1 cexpeTapem 300piB TOB (cT. 46 3Y «Ilpo AT»);

— BIZICYTHICTh MPOTOKOJIY 3arajbHHUX 300piB TOBApUCTBA 3 OOMEKEHOIO BiJl-
noBiganbHicTIO (4. 4 cT. 33 3V «IIpo TOB ta TAB»).

lono migcraB Ui BU3HAHHS CyIOM HEIIMCHUMH pillleHb 3arajibHUX 300piB
Tpeba 3a3HaYNTH Take: MMo-Tepllle, 1 3araibHi, i 6e3yMOBHI MiZICTaBH MOTPEOYIOTH
JIOBEJICHHS HasIBHOCTI NIEBHUX 00CTaBUH: 1) sK I1i MOPYIIEHHS BIUIMHYJIU HA MPUHi-
HATTS 3arajJibHUMHU 300paM¥ BiANOBITHOTO PillIEHHS; 2) sIK PIilIEHHS 3arajlbHUX
300piB MOPYIIYIOTH MIpaBa 0co0u, sika 3BepTacThest A0 cyny. OTke, cama coboro
HASBHICTh O3HAYCHUX 00CTaBUH (TOOTO (haKkTiB MOPYIICHHS 3aKOHY) MOXE 1 HE
CTaTH MiJCTaBOIO Ul BU3HAHHS CYJOM pIllIEHHs 3arajisHUX 300piB HeaidCHU-
mu?**, Buiuii rocnoapchkuii ¢yl BKasyBaB Ha HEOOXiHICTh 1HIIOT apryMeHTa-
nii?®. Tlo-apyre, kKono 6e3yMOBHUX HiJICTaB Ul BU3HAHHA HEJiHCHUMH pillleHb
3araybHUX 300piB HEOOXIAHO 3BY3UTH, 1€ CTOCYETHCS OCIIOPIOBAHHS PIilIEHHS 3a-
ranpHUX 300piB yuacHukiB TOB, ockinbku kBOpyM 3a 3akoHoM Ykpaiau «lIpo
TOB Ta TIAB» BXe He Ma€ 3HaUCHHS I NPUHAHATTA PillleHb 3aralbHUMHU 300-
pammu, a TOMy IS IiCTaBa I BU3HAHHS TaKUX pillleHh HEAIHCHUMHU HE 3aCTOCO-
ByeTbCs. Hapasi MOXHA CHOCTepirati AesKy YCTaleHICTh MO3HIii BUIIHUX CYHO-
BHX IHCTaHIIN YKpaiHW MIOZ0 OCIOPIOBAHHS PIllIeHb 3arajlbHUX 300piB y pasi,
KOJIM IpiOHUIA aKI[iOHep, He ITOBIJOMIICHHUI HAJISKHO PO CKIMKAHHS 3arajbHUX
300piB, HE MIT peaji3yBaTH CBOE KOPIIOPATUBHE MIPaBO, a caMe: MO3MBAYCBI HE MO-
e OyTH BIMOBIICHO y 3aJI0BOJICHHI BHMOT IIPO BH3HAHHS HENIHCHUMH PillleHb
3araJbHUX 300piB TIIBKM 3 MOTHBIB HEJAOCTATHOCTI HOTO T'OJIOCIB JUIs 3MIHU pe-
3yJIBTATIB TOJIOCYBAaHHS 3 IPUHHATHX 3arallbHUMHU 300paMH Y4acCHHKIB (aKIioHe-
PpiB, WIEHIB) pillleHb, OCKUIBKY BIUIMB YYacHUKA (aKIiOHepa, WieHa) Ha IPUHHST-
TS 3arajlbHUMU 300pamu piwens He suyepnyemuvcs auue 2onocysannsam. 1lono
uporo I. B. Cniacubo-®areeBa 3a3Havae, M0 B ICBHUX BHUITAJKaX Cyy BapTo Bpa-
XOBYBaTH «po3kian cui B ATy, HanpuKiaz, sSKIIO 3HAYHUHA aKI[iOHEp MaE TaKky

2% Xoua B HayKOBiil JliTepaTypi 3a3HAYAETHCS, 1O 32 Bi/ICYTHOCTi HAJIEKHOTO BOJICBUSBJICHHS yUACHHKIB IPH HOpPMY-
BaHHi pillleHb KOPIOPaLii OCTaHHi MOTPiGHO BBAKATH TAKMMH, 110 HE BINOYIINCSA, 60HU He MaAioMb 10pUOUHOL Cuiu, He3a-
JedICHO 610 ocKapaicents ix y cyoosomy nopaoky KopropatupHe npaBo Yxpainu: npoGieMu Teopii Ta NpakTUKU: MOHO-
rpadis / 3a 3ar. pen. B. A. Bacubesoi. Xapkis: IIpaso, 2018. C. 527.

2% KopriopaTuBHi criopu: mpasosi 1no3uilii BepxoBHOro cyjly Ta KOMeHTapi HaykoBIiB / 3a 3ar. pea. 1. B. Cnacu6o-
dareepoi. Xapkis: EKYC, 2019. C. 114.
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KUTBKICTB TOJIOCIB, IO MPUCYTHICTD UM BiJICYTHICTH ApiOHOTO akIlioHepa, sSIKOTo
He OyJI0 MOBiIOMIICHO PO CKJIIMKAHHA 3aralbHUX 300piB, MIHCHO BIUIMHYNA O Ha
NPUHHATTS HAMH pillieHb, TO 1 HOro BIUIMBY Ha Li¢ IPHHIUIIOBO HE MOTJIO OYTH,
TOMI SK BIITATYBaHHA 3 MPHUHATTAM depe3 NCsKUA 4Yac 3aralbHUMH 300paMu
AHAJIOTIYHOTO pillleHHs OpU3BeJe 40 JA0AATKOBUX BUTpaT AT?%,

Bapto 3a3HauuTH, IO SKUXOCH NEBHUX OCOOJMBOCTEH INOAO TaKOTO KOPIIO-
PaTHBHOTO CHOCO0Y 3aXHCTy NpaB YYacCHUKIB (aKmoHeplB) SIK BU3HAHHS PillICH-
Hsl 3araJibHUX 300piB HEIHCHUM ITiJ] Yac peopraH13au11 HE BCTAHOBJICHO YHHHUM
3aKOHOJABCTBOM. TOMY KOPHMCHHMM BHJA€ThCS MIAXiJ, SKUH 3aMpoBaKEHO B
mpaBi €Bponeiicbkkoro Coro3y. 3okpema, JlupektuBa €C Ne 2017/1132 Big
14.06.2017 poky 1po JesiKi acrieKTH KOpIOpaTUBHOTO NpaBa (KoaudikoBaHa Bep-
cin)?®’ Bu3HAYae BUKIIOUHI MiACTABU Ta YMOBM BH3HAHHS peopraHizalii Hejilic-
Hoto (crarri 108, 117, 153), sika BCTAaHOBIIOETHCS 3a 3arajbHUM MPABUIOM BH-
KJIFOYHO 32 PILIEHHSM CYyy.

BHOKPEeMITIOIOTh TaKi OCHOBHI NIOCMASU GU3HAHHS NPOYedypu peopeanizayii
(3JUTTS IUIIXOM CTBOPEHHSI HOBOTO TOBAPHUCTBA, a00 TMOTJIMHAHHS OJHUM TOBa-
PHCTBOM IHIIIOTO TOBAPUCTBA YU KUIBKOX, 200 MO TOBAPHCTBA) HEDIlICHOIO:

— BIICYTHICTH CyOBOTO 200 aaMiHICTPaTUBHOTO IPEBEHTHBHOTO HA30pPY 32
1X 3aKOHHICTIO, 200

— BIICYTHICTH HaJIS)KHOI IMPaBOBOi (pOpMHU AJIS CKIIATAHHS Ta 3aBipeHHS Bif-
MOBIIHUX JOKYMEHTIB, a00

— HasBHICTB JIOKa3iB TOTO, IO PIlIEHHS 3arajJbHUX 300piB € HeAIHCHUM a0o
OCIIOPIOBAHUM BiJIIIOBIIHO 10 HOPM HalliOHAJIBHOTO 3aKOHO/IABCTBA.

Hagits 6inbie, 3akoH0aBcTBOM €C mIepen0ayaeThesl TaKe: SIKIIO BiIIOBI THIA
CYZOBHH OpraH BHSBIISE MOPYIICHHS, SKI MOXKYTh NPU3BECTH 10 BHU3HAHHS 3JUT-
TS HEAIHCHUM, Ta SIKIIO iCHY€ MOXIIMBICTh BUIIPABJICHHS TAKUX IOPYIICHb, — Cy-
JIOBH OpraH 3000B’s3aHUH HAJaTH TOBAPUCTBY Yac, HEOOXITHWU ISl BUIIPAB-
JIEHHs X nopylieHb>®, Takoxk BapTO 3a3HAYMTH, IO PILIEHHS NPO BU3HAHHS
3JUTTS. HENIHCHUM He MoXKe OyTH BHKOPHMCTAHO SIK IHCTPYMEHT JUIsl CITMCAaHHS
Oynap-sKUX OOProBUX 3000B’3aHb, a BiATaK BU3HAHHS peopraHisauii HeAilicHOO
HE € MiICTaBOIO [yl BU3HAHHS HEAIMCHUMH 3000B’13aHb, 1110 BUHUKIHN y TOBApH-
CTBa-TIPABOHACTYITHHUKA Y TIEPio MK 3MIHCHEHHAM 3MUTTS (TIPHE€IHAHHS) Ta BU-
3HAHHSM HOTO HEIIMCHUM; BOJHOYAC TOBAPHCTBO (TOBAPHCTBA)-TIPABOIIONIEPEIHHU-
KU Ta TOBAPHCTBO-NIPABOHACTYITHUK HECYTh COJNIJAPHY BIANOBIIHICTH 3a 3000B’sI-
3aHHsL, 1110 BUHHUKIIM 32 BKa3aHW Mepio.

Brim Tpeda 3a3HaunTH, 110 010 TPAHCTPAHUYHUX 3JIMTTIB aHanizoBana /u-
PEKTHBa BCTAHOBIIOE 3a00pOHY Ha BH3HAHHS MPOIEAypH HemidcHoo (cT. 134).

2% KopriopaTuBHi CIOpH: TIpaBoBi Mo3uilii BepXOBHOro cyy Ta KOMEHTapi HaykoBIiB / 3a 3ar. pex. 1. B. Cnacu6o-
Dareepoi. Xapkis: EKYC, 2019. C. 116.

297 Directive (EU) 2017/1132 of the European Parliament and of the council of 14 June 2017 relating to certain aspects
of company law (codification) (text with EEA relevance). URL: http:// https://eur-lex.europa.eu/legal-content/EN/TXT/?
uri=CELEX%3A32017L1132 (nara 3sepuenss: 03.09.2020).

28 IlpaBo xoMIaHiii: IOPiIBHIBHO-IIPABOBE JOCIIDKEHHS BIIIOBINHOCTI 3aKOoHOJAaBCTBA Ykpainu Acquis Commu-
nautaire €sponelicekoro Coro3y. Kuis: Jlepax. aenapr. 3 nuranb ajanrauii 3ak-sa, 2009. C. 24.
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Lle moB’s3aH0 3 THM, IIO BIATOBIAHO A0 CT. 129 mepen BCTaHOBICGHHSAM JaTH
BBEJICHHS B JiI0 TPAHCTPAHWYHOTO 3IUTTS, HEOOXiTHO MOTIEPEIHBO POUTH TIPO-
nexypy 3akoHHOCTI (cT. 128 xoxHa nep:kaBa-wieH €C mpu3Hadae CyIOBHHA, HO-
TapiampHUA a00 IHIMH OpraH, KOMIETEHTHHH PO3TIIJATH 3aKOHHICTH MIOHO
TpPaHCTPaHUYHUX 3JIUTTIB).

CBO€10 Yeproro BapTo 3a3HAYMTH, 10 TPAILIIOTHCS TPUKIIAAN 3aIIPOBAPKEHHS
Ha 3aKOHO/IaBYOMY PIiBHI TAKOr0 KOPIOPATUBHOI'O CIOCOOY 3aXHCTY IIpaB ydac-
HUKIB (aKIioHEepiB) MiJ 9ac MPOBEACHHS peopraHizallii sSK BU3HAHHA HEHIHCHUM
pilIeHHs TIPO peopraxizalifo, TOOTO OCHOPIOBaHHs peopraHizamii. Hanpukman,
K P® (ct. 60.1) BU3HaYCHO HE TUTBKH KOJIO OCI0, SIKi MaOTh MPaBO OCIOPIOBa-
TH PILICHHS PO PeopraHizallito, ajie i BCTAaHOBJICHI TPABOBI HACII/IKK BU3HAHHS
pillieHHsI 3araibHUX 300piB MpO peopraHizariro HeaidcHuM. 3rigHo 3i cr. 60.1
LIK P®?*° pilmenHs Ipo peopradisaiiio I0pUAH4HOi 0co0M MOXKe OYyTH BU3HAHUM
HEJIIHCHUM 3a BUMOT'OI0 YYaCHHUKIB IOpPUANYHOI 0coOH, IO peopraHizyBajiacs, a
TaKOXK IHIIHMX OCI0, AKI HE € yYaCHUKAMHU IOPHIUYHOT OCOOH, AKIIO TaKe MPaBO iM
HaJaHO 3a 3akoHOM. KpiM Toro, BU3HAaUEHI MPOIeAyPHI MOMEHTH, a caMe:

— CTPOK Hpe[’sBICHHS BHMOTHU IPO BH3HAHHS HEIIMCHUM pillIeHHsS Mpo pe-
OpraHi3aIlio IPUINIHOT 0co0H (Taka BUMOra Moke OyTU Tpeia sBJICHA 10 CyILy
MPOTSATOM TPHOX MICSIIIIB 3 MOMEHTY BHECEHHS 3alHCy IPO MOYATOK MPOLEAypH
peopranizanii B €1uHAN AepKaBHUHN peecTp IOPUINIHNX OCi0, AKIIO 1HIIHH CTPOK
HE BCTaHOBJICHO 3akoHOM — 4. 1 ¢T. 60.1 LIK P®);

— IIpaBOBI HACIIIIKY BU3HAHHS HEJIMCHUM DIllIEHHsI ITPO peopraHizalliio IopH-
JMYHHX 0Ci0 (BHM3HAHHS Cy/IOM HENINCHUM pillleHHS [P0 PEOpraHi3alilo He MpH-
3BOJHTH [0 JIIKBiAaIlii HOBOCTBOPEHOI BHACIIIJOK peopraHizallii FOpUANIHOI 0CO-
01, a TakOX HE € TIJICTAaBOIO JUISl BU3HAHHS HENIHCHUMH NPAaBOYMHIB, IO OyIH
YKJIJICHI TAaKO FPUANIHOI0 0c000t0 (4. 2 cT. 60.1 LK PD)).

OTxe, 3aITpoBaPKEHHS TAKOTO CHOCO0Y 3aXMCTY SIK BU3HAHHS HEJIIIICHUM pi-
[ICHHS TIPO pEOopTaHi3aIlilo, Mae BPaxOBYBaTH TaKy OCOOJHUBICTH, IO TOJSTAE B
000B’SI3KOBOMY 3iCTaBJICHHI HECTPUATIMBUX HACTIIKIB MIPOBEACHHS peopraHi3a-
il 1u1st akiioHepa (y4acHHUKa) TOCHOIapChbKOro TOBAPUCTBA 13 HACHiKaMK BU3HAH-
Hsl HEQIMCHUM PIIICHHS PO ii MPOBEACHHS I CAMOI'0 TOBapUCTBA, IKEe peopra-
HI3YETBCS, Ta TPETiX 0cil.

Tnwum nanexchum cnocobom 3axucmy TpaB aklioHepa (y4acHHMKa) Mix yac
peoprasizalii BUCTYIIA€ npaso GuUMazamu 6UKyny moeapucmeom HANEeHCHUX aK-
yioneposi akyiti. lle mpaBo B IOpUIMYHIN JiTEepaTypi 1lle HA3UBAIOTh «IIPaBO Ha
He3rogy» %, sike rapaHTOBAaHO TiNbKH CTOCOBHO aKIiOHepiB. JlIs y4acHUKIB iH-
IIMX BHUJIB TOCIOJAPCHKUX TOBAPHCTB TAKE MPABO HE 3aKPIIUIEHO HOPMaMH YHH-
HOTO 3aKOHOJIABCTBA; 1 SIKIIO BOHO HE MepeadaueHo Ha JOKAILHOMY PiBHI CTaTy-

299 I'paxxnanckuit kozeke Poccniickoit ®epeparmu ot 21.10.1994 1. (¢ u3meH. u gomn.) URL: http:// www.pravo.gov.ru
(mara 3BepHenHs: 15.09.2020).

300 Bunnuk O. M. [Ipo6ieMbl MPaBoBOro 00ecTieYeH sl peaTu3alii HHTEPECOB PA3IMYHBIX IPYIIT AKIMOHEPOB B AKIMO-
HEepHOM oOwectse. [lionpuemnuymso, cocnodapcmeo i npago. 1999. Ne 6. C. 8; Binnuk O. 3axuct iHTepeciB y mporeci
3IMCHEHHS IiNPUEMHHIBKOI IsUIBHOCTI. [lionpuemnuymeo, 2ocnooapcmeo i npago. 1997. Ne 9. C. 19.
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TOM TOBapHUCTBA, TO BUHHUKAE IIPOOIeMa TAKOXK 13 HOro 3aXucToM. Y HayKOBiif Ji-
TepaTypi BXKe HEOJHOPA30BO OOIPYHTOBYBAJIACS MO3MIIis 111010 HEOOXIIHOCTI 3a-
KpIIJICHHS «IIpaBa Ha HE3roJy» Ul YYaCHHUKIB FOCIOAapChKUX TOBAPHUCTB HE3a-
JIEKHO Bif ix Bumy O,

Heo0ximHO 3a3HaYMTH, M0 TAKWAH CIOCIO 3aXHCTY, K BH3HAHHS HEIIHCHUM
pileHHs 3aranbHUX 300piB PO peopraHizamio roCIOAAPCHKUX TOBAPUCTB, 31iiic-
HIOETBCS B MEXaxX IOPUCIUKLIIHOI (OpMH 3aXHCTy KOPIIOPATHBHHX IpaB ydac-
HUKIB (aKIiOHEpiB), a TPaBO BUMAraTH BUKYIy TOBAPHCTBOM HAJEKHHIX aKI[iOHE-
POBI aKIIiif 3MIHCHIOETBCS B MEXaxX Takoi (popMu 3aXHCTy, IK CaMO3aXUCT KOPIO-
paTHBHHX IpaB, SKUH NOTpeOye 3aTydeHHS 10 3aXHCTy MPaB OPTaHiB yIPaBIiHHS
aKI[IOHEPHUM TOBapUCTBOM (TaK 3BaHUH OMOCEPEIKOBAHIN MTOPSTOK CAMO3aXHCTY).

[IpaBo BUMarati BHKYIly TOBapHCTBOM HAaJEKHHIX aKIIOHEPOBi akIiii mepea-
6aueno ct. 68 3V «IIpo AT» i BUHHKae B aKkIioHepa TOi, KOJIU BiH He OpaB y4a-
CTi YM HE3TOJHUI i3 NPUHHATHM 3aralbHUMH 300paMH PilICHHAM PO 3JIHTTS,
NIpUETHAHHS, TIOALJ, IEPEeTBOPEHHS, BUALI, 3MIHY OpraHi3amiiHO-TIpaBoBOi (Gop-
M (4. 1 cT. 68). [IpaBo Ha He3roay € eheKTUBHUM TO/Ii, KOJIM aKIiOHEp HE IOro-
JOKY€ETBCA 13 PILIEHHSIM 3arajbHUX 300piB akI[iOHEPiB 1 BOJHOYAC Ma€ TaKy KiJb-
KIiCTh aKIii, 3a sSIKOi He MOXKE BIUIMBATH HA MOJNITKY PillIeHb, IO YXBAJIOIOTHCS
3araJlbHUMH 300pamu akifioHepis. Lleli cmocib € MieBUM KOPIIOPATHBHUM CIIOCO-
0O0M 3axHcTy NpaB JpiOHUX aKIiOHEPIB.

[Tpu oMy BapTO 3a3HAUMTH, IO B TOBAPHCTBAX 3 OOMEKEHOIO Ta JJOAATKO-
BOIO BIJINIOBIIIBHICTIO MOJIOHI HOPMH BiJICYTHI, @ YYaCHUKaM, K OyJo 3a3Ha-
YEHO BHILE, SAKIIO BOHH TOJOCYBaIM NPOTH NPUHHATTA PIlIEHHS IIPO PeopraHi-
3a1iro abo He OpaJyii ydacTi B TOJIOCYBaHHI, HA/IaHO BHKITFOUHE ITPAaBO OCKapXKyBa-
THU pilIeHHsS OPTaHiB, SKi MPUIHSIN BiAmoBigHEe pimenHs. Kpim Toro, HeoOxiaHO
JIOBECTH, III0 T'OJIOCYBAHHS Y4aCHUKA TOBAPUCTBA MOTJIO BIUIMHYTH HA PE3yJbTa-
TH TOJIOCYBaHHS; IOMYIIEH] MOPYIICHHS € iCTOTHAMH, a PIICHHS 3aNOisUI0 30HUT-
KU IEBHOMY YYaCHUKOBI.

Tyt nokazoBum € pocBixg CIIA, xomau OUIBIIICTE aKI[IOHEPIB CXBAJIOE PEOp-
ranizamiro (51 %), a Ti akiioHepH, SKi 3aJTUIIAINACS B MEHIIOCTI, 3000B’s13aHi BU-
CTaBUTH HA MPOJAX CBOI aKllii, HABITH SKIIO BOHK HE TOJIOCYBaJH 32 peopraHiza-
miro. Ieii mporec Ha3MBAETHCS «BEMOPOXKYBaHHsM akiionepiB» (be frozen out
shareholders). IonoxeHHsT TOCTATHOCTI CXBaJIEHHS OiIBIIICTIO PO3POGIEHO ISt
TOTO, 100 3armo0irTH MOXIMBOCTI 3amsazysanus (holdout problem) peopeaniza-
yii, sIka MOXK€ BUHHKHYTH, KOJIM MCHIIICTh aKI[iOHEPiB HAMAaraeTbCs 3aTPHUMaTH
3aBepLICHHs peopraHizalii 10 TOro 4acy, IOKH He OTPUMY€E KOMIICHC Ao OiIb-
1y 3a Hidy akuii. [IpoTe 1ie He 03Hauae, 1110 HE3Tro/HI aKI[IOHEPH HE MAIOTh MPaB.
AK1ioHepH, SKi BBaXKAaIOTh, L0 IXHI aKiii KOIITYIOTh 3HAYHO OlNIbIIe, HiX 3aIpo-

301 [I[ep6akosa H. B. TIpaoBoe peryanupoBaHue CIUSHHS U PUCOEIMHEHUS XO3SHCTBEHHBIX OONIECTB: MOHOIPadHsL.
Joneuk: Hopa-Tlpecc. 2007. C. 165; Kpasuyk B. M. IIpunuHeHHsT KOPIOPaTHBHUX MPABOBIJHOCHH B I'OCIOAAPCHKHX
TOBapHUCTBaX: aBTOped. Ha 37400yT. HayK. CTym. A-pa lopua. Hayk: 12.00.03. Xapkis: Han. ropun. axax. Ykpainu
im. SI. Myaporo, 2010. C. 16.
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MIOHOBaHO YMOBaMH peopraHizaliii, MOXyTb 3BEpHYTHUCS JI0 CYAy Ta BiICTOIOBATH
CBOI npasa axyionepis na oyinky (shareholder appraisal rights)**®. HeobxigHo
3a3HaunTH, o cyau B CIIIA Heoxoue cTaioTh Ha OiK MO3MBaUiB, SKUMHU 3a3BH-
Yaif BUCTYIAIOTh MPEICTABHUKHM MEHIIOCTI akiionepis. Hampuxian, cyan mrary
JenaBep mepeBa)xHO BiIMOBJISIOTH Y 330BOJICHHI TaKOTO po.ry 1mo30BiB. Ock 90-
My IIiJl 9ac peopranizamii Kopropamiii OiTbII peasbHO Ui ApiOHUX aKI[iOHEpiB
oTpumatu BapTicTh akuiii®®, BoaHouac, 3 MeTOI0 3amo0iraHHs Mojadi MO30BiB
«aKLioOHepaMH-BUMaradaMm» Ieper0adeHo Take MPaBUIIO: SKIIO CYA BCTAaHOBHUTB,
10 TI030B OyIIo mogaHo Oe3mijcTaBHO ab0 3 HEMPaBOMIPHOIO METOI (Hacamiie-
pen — BUMaraHHs), TO Ha aKIioHepa MOKJIaIaTUMETHCSI 000B’SI30K BiJIIKOyBaTH
Kopropatii BCi BUTpaTH, 1 oIu1aTy roHOpapiB ropuctam Takox (ct. 2.46 (2) Ilpu-
MIpHOTO 3aKOHy MpO HiANPHEMHHUILKI Kopropanii 1969 p.)*. Hasire 6Ginblue,
npaktuka CIIA cBiquuTh, IO BUKYITY MiJJIATAI0Th HE TUTBKU aKIlii oci0, sKi ro-
JIOCYBAJIM TIPOTHU PIllICHHS PO PEOPraHizallito, ajie i iHIKX APIOHUX aKIiOHEPIB.
Ie 3po0bneno 3a1s TOro, mood HE JOMYCTUTH BiJABONIKAHHS CHJI Ta KOIITIB KOM-
naHii Ha JOBrOTPHUBa CyIOBI TSKOM, SIKI MOXXYTh TPAIUIATUCS B TAKUX CIIPaBaXx.

Ha cydacHoMmy eTari po3BUTKY €KOHOMIKH, ITiJ] 4aC CTPIMKO 3pPOCTAIOYUX I0-
Tpebax B IHBECTHIIiAX, 3aKOHOJABCTBY YKpaiHM HE BapTO HAOCHIN NeperMaTu
JIOCBIJl 3aKOPIOHHUX KpaiH, 30kpeMa CIIIA, kamiTamizaifito KOMIOaHIA SKAX HE
MOXKHA 32 )KOJTHMX 00CTaBHH MOPIBHIOBATH 3 yKpaiHChKMMU. Hapasi npaBo moBuH-
HO CTHMYJIIOBAaTH 1HBECTYBaHHS BUIBHUX KOLITiB B eKOHOMIKY, 3aJy4EeHHS B aKIIio-
HEPHI TOBAapHCTBa APIOHUX aKI[IOHEPiB-IHBECTOPIB, SAKI MAlOTh OaKaHHS PO3MIC-
TUTHU CBOi KOIITH O€3 3HAYHOTO PH3UKY iX BTPATH, IO, Y CBOKO Yepry, CHPHIO O
IHBECTYBaHHIO B HaIllOHAJbHY €KOHOMIKY 3aBIASKH BHYTPIIIHIM pe3epam. s
HOT0 HEOOXiTHO BUKITIOUUTH CHUTYaIlii, KOIH MpiOHMIA aKmioHep (yJacHHK) Oyae
OTPUMYBATH 3aBUCOKHN IOXill, HEBIAMOBIMHUI peanbHOCTI, Yepe3 MOCIa0IeHH
CaMHUX TOCIOJAPCHKUX TOBAPHCTB Ta MOPYLICHHS IHTEPECiB YYacHUKIB, sKi 3a-
JIMLIAIACS B TOBAPHCTBI.

3a3HaveHe Ja€ ImiCTaB! 3pOOUTH TaKi BUCHOBKH:

— JI0 OCHOBHHX KOPIIOPATUBHUX CIOCOOIB 3aXHCTY MPaB YYaCHUKIB (aKIIioHe-
piB) mig Yac peoprasizamii 32 YMHHUM 3aKOHO/ABCTBOM HEOOXIJHO BiJIHOCHUTH:
BU3HAHHS HEIIMCHUM pIllIeHHS 3arajlbHUX 300piB YYacHHKIB (aKuioOHEpiB) Ipo
peopranizarito; mpea’siBIeHHS BUMOTH 1IPO BUKYII TOBAPHCTBOM HAJIS)KHHX aKI[io-
HEPOBI aKIIii;

— 32 CBOEIO IOPUANYHOI0 XapaKTEPUCTUKOIO KOPIIOPATUBHI CIIOCOOU 3aXHCTY
IIpaB y4YacHUKIB MiJl Yac peopraHizalii € MoxiIHMUMH; MOEIHYIOTh Y c00l HasB-
HICTh JIBOX CKJI3JIOBUX €JIEMEHTIB (MailHOBMX Ta HEMaiHOBHX IpaB); HaJjeXaTh
JIO CTIeIiaJIbHUX CIIOCO0IB 3aXUCTY KOPIIOPATHBHUX MPAB;

302 [Tarpuk Noxman. CinstHuS, TIOIVIOLIEHUS! X PECTPYKTypu3auwst Gusteca. Mocksa: Alpina Business Books, 2004. C. 32.
308 Mosomun B. I1. Kopriopauuu, monornosuu 1 npaso B CIIA. Mocksa: U3a-8o Moc. roc. yn-ta, 1966. C. 367-368.
304 Ceipoptoesa O. H. Akumoneproe npaso CLLIA u Pocenn (cpaBauTenbHbIN aHanu3). Mocksa: Criapk. 1996. C. 79.
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Po3zoin 2

— TaKkWi crocid 3aXUCTy, SIK BU3HAHHS HENIHCHUM PIIICHHS 3arajJbHUX 300piB
PO PEOpTraHi3alito TOCIOAAPCHKUX TOBAPHCTB, 3MIHCHIOETHCS B MEKaX FOPUCIUK-
miftHOi popMHU 3axMCTy KOPIMOPATHBHUX IIpaB yYaCHHKIB (aKIIOHEpiB), a TIPaBoO
BAMAraTé BHKYITy TOBapHCTBOM HAIIC)KHHUX aKIIOHEPY aKIliil 3IiHCHIOETHCS B
MEXax Takoi HEIOPUCAMKLINHOT (OPMH 3aXHCTY, K CAMO3aXHCT KOPIIOPATHBHUX
IpaB IUIIXOM 3JIy4eHHS A0 3aXHCTy IpaB OpPraHiB YNpaBJiHHA aKI[iOHEPHUM
TOBAPHCTBOM (OIIOCEPEAKOBAHNH MOPSIOK CAMO3aXHUCTY);

— MEXaHi3M CIeLiaJIbHOr0 3aX1CTy KOPIOPATUBHUX IIpaB y TOBAPUCTBAaX 3 00-
MEXEHOIO 1 JOJAaTKOBOIO BiJIMOBIAATBHICTIO MIUISATAE YAOCKOHAJICHHIO IIIIXOM
3aKpilJIeHHS BIATIOBITHMX TapaHTid Takoro 3axucTty B 3akoHi Ykpainu «IIpo
TOB Ta TIIB», a came: nepen0aynTH NpaBO YYaCHUKA HA OCKAP)KEHHS PIIICHHS
3arajbHUX 300piB; BCTAHOBUTH MOPSIOK OCKap KEHHS PIILICHHS 3aralbHUX 300DiB;

— NHUTaHHS OCIIOPIOBAaHHS peopraHizauii noTpedye BCTAHOBIICHHS BiAINOBil-
HOI nporeaypH 11 OCKap>KeHHs Ha 3aKOHOJaBYOMY PiBHI 3 BU3HAUEHHSIM I1iJICTaB,
CTPOKIB, MOPSJKY Ta MPAaBOBUX HACHIAKIB. [1i yac BCTAHOBJCHHS BIAMOBIIHOT
MPOLIEAYPY OCKApKEHHS peopraHizailii HeoOXiJJHO BpaXOBYBAaTH TaKe: a) BU3HAHHS
peoprauizaiii HeIHCHOIO HE € MiJCTaBOIO IS BU3HAHHS HEMIHCHUMH 3000B’13aHb,
110 BUHUKJIM Y TOBAPUCTBA-TIPABOHACTYITHHUKA Y TIEPio MK 3IiHICHEHHSIM peopra-
Hi3allii, Ta BU3HAHHAM 1i HEICHOIO; 0) TOBAPUCTBO (TOBAPHCTBA)-IIPABOIIONIEPE/I-
HHUKH Ta TOBAPUCTBO-TIPABOHACTYITHUK HECYTh COJIiIApHY BiIIOBIIHICTH 32 3000B’ -
3aHHSIMU, [II0 BUHUKJIN 34 BKa3aHUH TIEPioz.

2.5.2. 3axucm 3axonnux npae ma inmepecie Kpeoumaopie nio uac peopzami-
3ayii 20cnOOapcLKUX moeapucme

Peopranizamis TociogapiolYnx cy0’€KTiB, 30KpeMa TOCHOJapCHKHAX TOBa-
PHCTB SIK HaWITONMIMPEHIIIOl OpraHi3aniiHO-IPaBoBOi (OPMHU IOPHIMYHHX OCiO,
3advinae iHTepecH TpeTix ocid (X KpeauTopiB), SKi X0U i HE € yUaCHUKAMH peop-
raHizaliiHux BigHOCHH®®, MpOTe MOTPEOYIOTH BiMOBIHOrO MPABOBOTO 3aXUCTY.
3anexHo Bix GopMHU peopraHizauii (3IUTTA, IPUETHAHHS, TTO/11, IEPETBOPEHHS)
TOCII0/IaPCHKOT0 TOBApHCTBA-00PIKHHUKA BapilOIOTHCS 1 CTYIICHI HACTaHHS TIEBHUX
pusukiB ans kpenutopis®®. Cepes 0cHOBHUX (haKTOpiB PU3HKY Y pasi peopraHi-
3auil HeoOX1AHO 3a3HAYUTH TaKi:

— y4acTb y 3JUTTI (IPHEAHAHHI) TOCIOAAPCHKUX TOBAPHUCTB, IO MAIOTh «Tip-
1II€ CTAaHOBHIIE» aKTHBIB Ta 3000B’43aHb (HAIIPUKIIAJ, BEJMKa KPEAUTOPCHKA 3a-
GOproBaHicTh), aHi’k KOHKPETHE TOBAPUCTBO-00PKHHUK ' ;

— 37utTTA (MPUETHAHHS), TTOB’I3aHE 13 3MIHOIO OpraHi3amiiHO-TIPaBoBOi Gop-
MU (HaIpUKIaJ, SKIIO BHACIIIOK 3JMTTS JBOX MOBHHUX TOBAPHUCTB CTBOPIOETHCS

305 Bensnesuu O. A. IIuTaHHs IPaBOHACTYIHHLTBA TIPH PeOpraHizauii cy6’€KTa roCIOAapIOBAHHS LUISXOM 3JIATTS.
Miscnapoonuii scypnan «Ilpaeo i cycninbemeoy. 2017. Bunyck 5. C. 11.

306 Ha nymky A. OKyHeBa, y pasi MepeTBOPEHHS CTYTiHb PU3HKY JUIsl KDEAUTOPIB MiMPHEMCTBA-G0P/KHUKA € MiHiMaTb-
HUM, Y pa3i 31UTTs (IPUEHAHHS) — Cepe/iHiM, y pa3 nojiny (Buainy) — makcumansHuM (OkyHes A. TIpoGiema 3axucry
KPEAUTOPIB MiJ] 4ac peoprauizauii manpuemcrsa-6opxuuka. FOpuouunuil scypran. 2003. Ne 10. C. 42.

307 Okymnes A. TTpo6ema 3aXUCTy KPEITUTOPIB TIijl 4ac peopraHizaii mianpueMctsa-6opskuuka. FOpuduunuii scypran.
2003. Ne 10. C. 42.
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TOBAPHCTBO 3 OOMEKEHOIO BiJIIOBIIANIBHICTIO), MOKE TIPU3BECTH 10 HOJATKOBUX
PH3HKIB, 110 XapaKTEepHi 1 JJIsl IEPETBOPEHHS, OCKUILKH MOJIOKEHHST KPEIUTOPIiB
3aJIeKUTh BiJ] 00CATY BiIIOBIIAIBHOCTI IOPUANYHOI 0COOM-O00pIKHUKA Ta T KepiB-
Hukisoe;

— BHACJIJIOK ITOJIUTY TTPaBOHACTYITHUK-OOPKHUK MOYKE ¥ HE BOJOMITH JOCTaT-
HBOKO KiJTbKICTIO aKTHBIB JIJISI TOTAIICHHS OOpTy.

TeopernuHi nMpobiaeMu 3axXHCTy MpaB Ta 3aKOHHUX IHTEPECIB KPEIUTOPIB y
pasi mpOBEJICHHS peopraHizailii IpuIuaHuX ocid nocmimkyBamu O. Bensneruy,
M. Bparuncekuii, A. Benenukros, €. [ligep, B. Jlomunceka, A. €dumenko, /1. XKna-
HoB, O. Kibenko, A. Kopogaiiko, A. OxyHeB, €. CyxaHos, I'. lllepmieneBuy Ta iH-
111 BUEHI, aJie IIMTaHHs aeKBaTHOIO Ta e(h)eKTHBHOTO MEXaHI3My 3aXHCTY MpaB Kpe-
JTUTOPIB, CIIOCOOIB 330BOJICHHS iXHIX BUMOT IIIIIXOM 30aJlaHCYBaHHS MMPUBATHO-
NPaBOBUX Ta MYyOJIIYHO NPABOBHX IHTEPECIB 3aJIMIIAIOTHCS NUCKYCIHHUMH, MPO
IO CBIJYUTH IPABO3aCTOCOBHA MTPAKTHKA, T 3yMOBJIIOE€ HEOOXIAHICTh MOAANBIIIO-
ro TOCHIIKEHHS.

LK Ykpainu nependayae I0puIndHI TapaHTil 3aXUCTy 3aKOHHUX IPaB Ta iHTe-
peciB KpeauTOpiB y pa3i peopraHizailii dyepe3 3aKpiljIeHHS 32 YYaCHUKaAMH IOpH-
JIYHOI 0COOH, CYZOM 200 OpPraHoM, IO MPHHHAB PIllIeHHS PO NPUIHHEHHS I0PH-
IUYHOI 0COOM MIISTXOM peopraHi3allii, IeBHUX 3000B’I3aHb:

— OIPWIIOAHUTH 1HPOPMAIIiI0 PO MPUMTUHEHHS IOPUINYHOI OCOOH IIISIXOM
peopranizarii, a caMe: MICEMOBO TOBIIOMHUTH OPTaH, IO 3MIHCHIOE TEepKaBHY
peecTpariio, IpoTAroM TPhOX POOOYMX IHIB 13 AaTH MPUHHSTTS TAKOTO PilICHHS
(u. 1 ct. 105);

— BCTAQHOBUTH MOPSIOK 3asBJICHHS KPEJUTOPAMHU CBOIX BUMOT JI0 IOPUANYHO]
ocobwu, 110 npununseTbes (4. 3 cr. 105);

— BCTAHOBHUTH CTPOK 3asBJIICHHS KpemUTOpaMH CBOiX BuUMoOr (4.3 ct. 105),
SIKMU He MOYKE CTAHOBUTH MEHIIIE IBOX 1 Oijbiie mectu micsamis (4. 5 cr. 105);

— PO3IIISIHYTH KOXKHY OKpEMY BUMOTY KPEIHUTOpA, MPUHHATH IO Hil BiAMOBiN-
He pilICHHs Ta HaJiciaTh KPeAWTOPOBI HE Mi3HIIIe TPUIISTH IHIB 3 THS OTpH-
MaHHs I0PUANYHOI0 0c00010, 1110 MPUTHHAETHCS, BIJMOBIIHOI BAMOTH KpeAUTOpa
(4. 6 ct. 105);

— BUKOHATH 3000B’s3aHHS, K HE 3a0€3MeYCHO, MPUITMHUTH a00 TOCTPOKOBO
BHUKOHATH 3000B’s13aHHs, 200 3a0€3MeUYNTH BUKOHAHHS 30008’ I3aHH, KPIM BHIIa -
KiB, mependauennx 3akoHoMm (4. 1 ct. 107).

Tako ZOJaTKOBOIO FOPUANYHOIO TapaHTIEI0 3aXUCTY MPaB KPEOUTOPIB BUCTY-
nae nependadene 4. 2 c1. 107 LK Ykpainu 060B’sI3k0BE CKIIaJaHHS MIepeaaBaib-
HOro aKTta (y pasi 37HUTTA, IpueIHAHHS a00 MEepPeTBOPEHH:) ab0 PO3MOALIHUOrO
OanaHcy (y pasi moaity), SKAi Ma€ MICTUTH ITOJIOKEHHS PO MIPABOHACTYITHHIITBO
10710 MaifHa, IpaB Ta 000B’S3KIB IOPUINIHOI OCOOH, IO MPHUITHHAETHCS HMIITXOM
MTOILTY, CTOCOBHO BCiX 11 KpEAUTOPIB Ta OOPIKHUKIB, BKIIFOYHO i3 3000B’sI3aHHS-
MH, 10 OCIIOPIOIOTHCS CTOPOHAMHU.

308 3K nanos JI. B. Peoprannsanys akupoHepHsIx obmects B Poccuiickoit @eneparmu. Mocksa: Jlexe-Kumura, 2002. C. 263.
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JIOUiNbHICTh TAKUX II0JI0KEHb BU3HAIOTH B. Jlommuceka®, JI. XKnamos®,
€. Cyxanos®!, A. Koposaiiko®?, ockinbku mpolec peopraHisallii Hece 3Ha4Hy
HeOe3neky HermoBepHeHHs kpeauropam Oopris. Ille I'. lllepiieHeBud cBoro vacy
3a3Ha4yaB CTOCOBHO KPEAUTOPIB TOBAPHUCTB, SIKi 3IUBAIOTHCS, L0 32 HAIMH HE MOXKE
OyTH BH3HAHE MPaBO BUMAaraTd, o0 MaiHO, SKOMY BOHH IOBIpSUIH, CIyTyBaJO
JKEPENIOM 3aJJ0BOJICHHS X BUMOT, IIEpLI Hi’ BOHO Iepeiize 10 iHmoi ocoou®s,

Bognodac y 3akoHOmaBCTBI Mae OyTH AOCATHYTHI OanaHC iHTEpeciB K Kpe-
JIUTOPIB, TAK 1 CAMUX TOCIMOJAPCHKUX TOBAPHUCTB. [ pAMOTHO MPHUHSTE PillICHHS
PO pEeOopraHi3allifo IPUANIHOI 0COOM-OOPKHUKA Ma€ 3MIIHUTH 1i €KOHOMIYHI
MO3MIIIT Ta MOJIMIIUTH (iHAHCOBE CTAHOBHIIE, TOJII K IMPUITMHEHHS a00 TOCTPO-
KOBE BUKOHAHHS HasBHUX 3000B’s3aHb MOXXE COPHYMHUTH PEabHy IIKOAY HOpHU-
JIMYHIH 0c001-00p)KHUKY, III0 PEOPraHi3y€eThesl, IIEpepBaTH rOCTIONAPCHKI 3B’ SI3KH,
OCKUTBKH B pa3i peopraHizallii, Ha BiIMiHY BiJ JIIKBiJaIlil, TOCIIOapChKa MisUThb-
HICTH TOCHOAAPIOIOYOro Cy0’eKTa He NMpHUNUHsIEThcS. OCOOIMBO 1IE€ CTOCYETHCS
TaK 3BaHUX JOBrOTPHBAJIMX Ta 3HAYHHUX 3000B’sI3aHb, SIKi 3a3BUYall BUIUIMBAIOTh
13 JIOTOBOPIB OPEHH, JII3UHTY, KPEAUTY, NOCTABKH TOIIO.

Buknukae 3aHenokoenHs 3akpimieHe B [[K Ykpainu npaBo kpeauropa Ha J10-
CTPOKOBE BHKOHaHHs a00 NPHUITMHEHHs 3000B’s13aHb IiJ] Yac MPOBEJCHHS peop-
raHizaiiii, 110 CTBOPUJIO TIEBHUI AMCOaTaHC IHTEPECIB KPEIUTOpa 1 TOBAPHUCTRA-
OOpPIKHHUKA, SIKE PEOPTaHi3y€eThCs, MOCUIIOI0YN KOHKYPCHIIII0 Ha pUHKAX.

B ropuanuHiii JiTepaTypi 3a3Havyanocd, 0 «HAJaHHS KpeIuTopaM IpaBa BH-
MaraTH NpUIIMHEHHS a00 JOCTPOKOBE BUKOHAHHS 3000B’SI3aHHS CTaBUTb MiJ CyM-
HiB NPAKTUYHMI CeHC 3AilicHeHHs peopraizamii»®*, «koaHa ropuaudHa ocoda
HE B 3MO031 CIIPOTHO3YBAaTH, CKUTBKU caMe KPEIUTOPIB 3BEPHETHCS 10 HEl 3 BUMO-
rOI0 PO JOCTPOKOBE IPUMMHEHHS 200 BUKOHAHHS 30008’ 13aHb» 1, «BUIAETHCH,
110 JKOJTHA HaBITh TUIATOCIIPOMOXKHA IOPHINYHA 0c00a HE B 3MO3i Bifpa3zy BUKO-
HATH TIpeA sIBJICHI OAHOYACHO BUMOTH 32 3000B’I3aHHAMH, CTPOK BUKOHAHHS SKUX
He HacTaB»>'®, 3pemTor «HOpPMa MPO MOCTPOKOBE MPHUIMHEHHS a60 BUKOHAHHS
3000B’s13aHb TIEpe] KPeANTOPaMH MOXeE TPOCTO OJIOKYBaTH MPOBEACHHS OLTBIIOCTI
peopranizaniii»®!’ abo HaBiTH «IIPHU3BECTH 10 OAHKPYTCTBA FOPHIUIHOT 0COOM»>18,

309 Monunckas B. B. Axuuonepnoe npaso / oTs. pext. A. 0. Ka6ankun. Mocksa: IOpuz. aut., 1997. C. 256.

310 )X naroB J1. B. Peopranu3sanus akimoHepHbIx obmiectB B Poccuiickoit ®enepanun. Mocksa: Jlekc-Kuura, 2002.
C. 273-274.

311 I'paxnanckoe npaso / nop pea. E. A. Cyxanosa. T. 1. Mocksa: BEK, 2002. C. 201-202.

312 Koposaiiko A. B. IOpnanueckue rapaHTun NpaB W 3aKOHHBIX HHTEPECOB KPEIUTOPOB PEOPTaHM3yeMBbIX X03SHCT-
BEHHBIX 0011ecTB. Xo3zaiicmeo u npaso. 2000. Ne 7. C. 42.

313 [Tlepurenenny I'. @. YueGuuk Toprosoro npasa. Mocksa: Criapk, 1994. C. 165.

314 €pumenko A. T1. Perysmopanns NpunuHeHHs (peopraHizaii) Ta Jiksifauii iopuamunux oci6 3a mpoektom LuBinb-
HOTO Kojiekcy Ykpaiuu. [Ipaso Vkpainu. 2002. C. 79.

315 €dumenxko A. T1. FOpuauuni ocobu 3a npoektom LusinbHoro konexey Yipainu. FOpuouunuii scypnan. 2002. Ne 6. C. 56.

316 TTetpos €. B., Benyra I0. M. Po3paxyHku y pa3i NPUIUHEHHS TOCTIOAAPCHKHX TOBAPMCTB, HA TIPHKJIA PEOPraHi-
sauil. FOpuouunuii gicnuk. 2016. Ne 2(39). C. 121.

317 Ki6enko O. P. €Bponeiicbke KOpNOpaTHUBHE IPaBO HA €Tl (yHIaMEHTaNbHOT peOPMU: MEPCTIEKTUBH BUKOPHUC-
TaHHS €BPOIEHCHKOrO 3aKOHOJaBYOT0 JIOCBi/y Y IpaBoBoMY moii Ykpainu. Xapkis: Crpaiizn. 2005. 432 c. (C. 383).

318 [Terpos €. B., bemyra I0. M. PospaxyHky y pa3i IPUNIUHEHHS TOCIOAAPCHKUX TOBAPHMCTB, HA TIPUKIIAI PEOPTaHi-
sauii. FOpuouunuii eicnuk. 2016. Ne 2(39). C. 121.

127



Oco0nMBO CrpaBeIMBO [ie B YMOBaX BelleHHs Oi3Hecy B YKpaiHi, 3aKOHOaB-
CTBO AKO{ HE MICTHTh TOPOTOBUX OOMEKEHB LIOJO CYM, SIKi CINIAYyIOTHCS Kpeau-
TOpam, a Iie, y CBOIO Y4epry, Ja€ MOKJIMBICTh BUBE/ICHHS aKTHBIB OpraHizailii, 1o
PeOprafiz3yIoThcs, 1 TOMy pOOUTH HENPUBAOIMBUMHE, 3 TOTIISAY €KOHOMIYHOI J0-
LITBHOCTI, Taki (OPMH YKPYITHEHHS Oi3HECy, SK 37IUTTA Ta npuegHanHsa. OTxe,
MIPaBHJILHAM BUIA€THCS TBEPIKCHHS PO HAJAMIPHICTH 3aXHCTy TpaB Ta iHTepe-
ciB KpeauTOpiB y pasi peopratizamiic=.

3okpema:

— KpPEOUTOPHU FOPHIMYHOI 0COOH, IO PEOPraHi3yeThCs, MalOTh IPaBO BUMara-
TH JOCTPOKOBOTO BUKOHAHHS ab0 NMPUITMHEHHS 3000B’s13aHb 0€3 ypaxyBaHHS TO-
TO, YM AIMCHO peopranizallis 3adinae ixfi iHTepec;

— YacTo MPHUMUHEHHS ab0 JOCTPOKOBE BUKOHAHHS 3000B’43aHb MOXE CTaHO-
BUTH ISl KPEIUTOPIB iHTEpEeC y pa3i 3pOCTaHHs BipOTiJHOCTI HAJIEXKHOTO BUKO-
HaHHS TakuX 3000B’s13aHb;

— IS IOPHOMYHOI OCOOM, IO PEOopraHi3yeThcs, JOCTPOKOBE BUKOHAHHS
3000B’s13aHb MOXKE CTATH HEMOKJIMBUM a00 IOB’sI3aHUM 13 HEPO3YMHHMH BUTpa-
TaMH Ta MPU3BECTHU 10 OAHKPYTCTBA;

— KpPEeIUTOPH PU3UKYIOTh Pa30M i3 OOPIKHUKOM, aJKe MiANPUEMHHIIBKA JTisUTh-
HICTh KOMEpLIHHOT OpraHizaiii 3aBXAu MOB’s3aHa 3 PU3UKOM, Yepe3 II0 HeMae
IiIcTaB MPOIIOHYBATH KPEOUTOpaM Y pasi peopraHizauii OLTbIIMN 3aXHCT, HIX
3a3BUYaM;

— EKOHOMIYHE CTaHOBHIE IOPUINYHOI 0COOM HE ITOBHHHE IOTIpPIIyBaTHCH, a
CTaHOBHIIIE HOTO KPETUTOPIB — MOMIIIIYBATHCS BUKIIIOYHO Yepe3 PEOpraHi3amito.

OTxe, 3aXHUCT KPEOTUTOPIiB Mae OE3MOCepeHbO 3aIEXKATH BiJf TOT0, HACKUTBKA
CYTTEBO BiH MOPYIITYETHCS PEOPraHi3alli€io, a OpraHizallis, o peopraHi3yeThes,
MMOBMHHA OyTH 3aXWINCHA BiA Ipel’ SBICHHS BUMOT KPEAUTOPIB, SAKIIO iX CTaHO-
BUILE He MOTipIIUTHCA 2,

Came Tomy A. KopoBaiiko CIyIIHO NPOIOHYE «JUIsi BCTAHOBJIECHHS MEBHOTO
OayaHCy iHTepeciB KpeaAnTopa Ta OOp>KHHUKA-IOPUANYHOI 0COOH, III0 peopraHisy-
€TBCS ... BBECTHU JIEsIKi OOMEXEHHs JUIsl KPEAUTOpa y pasi peamizarii Horo mpa-
Ba»*?!, 3oKkpeMa, SIK TIEBHY NMPABOBY IAPAHTIIO IHTEPECIB PEOPraHi30BaHOTO TOBA-
pHCTBa, AESKI JOCTITHUKH MPONOHYIOTh YKIJIQJIATH YrOAH, 33 SIKHMH KpPEAUTOp
3000B’513y€ThCS HE BUCYBATH JI0 TOBApPUCTBA BUMOT IIPO JOCTPOKOBE BUKOHAHHS
HHUM CBOiX 3000B’s3aHb, a 3a0€3M1€UNTH BUKOHAHHS TaKOi yroau mTpadHUMH CaHK-
HisIMH Y PO3Mipi 30008’ A3aHHS MIEpe]] TOBAPUCTBOM 22,

319 Bparunckuit M. 1., Mensenesa T. M., TumodeeBa A. B. u ap. Peopranusanys 1 JHKBHIALHS IOPUIUIECKUX JIHI
110 3aKoHoJaTeNnbCcTBY Poccun u crpas 3anagnoii Esponsr / Mocksa: FOpucr, 2000. C. 47—48.

320 T'pakTaHCKOE M TOPTOBOE TIPABO KaNMTATMCTHYECKUX rocyaapeTs / o pen. E. A. Bacusbesa, B. B. 3aiiuesa u p.
Mocksa: MexnyHnap. orHomenus, 1993. C. 441.

321 Koposaiiko A. B. FOpujnueckue rapaHTHy IpaB M 3aKOHHBIX HHTEPECOB KPEAUTOPOB PEOPraHHU3YeMBbIX XO3SHCT-
BEHHBIX 0011ecTB. Xo3zsticmeo u npaso. 2000. Ne 7. C. 42.

322 Temoxuna M. B. Kommentapuii k @enepanbiomy 3akoHy «O6 aKIMOHEPHBIX 00IIecTBaxy (MOCTaTeiinblii). Mocksa:
Bonrepe Kiysep, 2005. C. 97.
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Omxe, Hopma 4. 1 ct. 107 UK Ykpainu, Maroun Ha MeTi 3aXHCTHTH IHTepEeCH
KPEIUTOPIB, BKOTPE CTaNa Pe3yJIbTaTOM IIPUBATHOIPABOBOTO CIIOCO0Y peryiroBaH-
HS, 32 SIKOTO MPHUBATHI IHTEPECH OKPEMOI TPYIH KPEAUTOPIB MAIOTh MIepeBary Haj
My OIiYHIM (CTBOPEHHS MIPaBOBUX YMOB JUTS €PEKTUBHOTO YKPYITHEHHS HAIliOHAIb-
HOT'O TOBapOBHPOOHMKA SIK KOHKYPEHTOCIIPOMOKHOT JIAHKH €KOHOMIKH HE TIIBKH
Ha BITYM3HSIHOMY, a i Ha 30BHINIHIX pUHKax). Lle cTaHoBUTH HEOe3MeKy A Ha-
MiOHATHHUX TOBaPOBHPOOHUKIB, OCKITHKH MEPEIIKOKAE MOKIUBOCTI KOHIICHT-
pauii Kamitary TaKMMHU IPaBOBUMH CITIOCO0aMH, SIK 3JIMTTS Ta IPUETHAHHS.

Bupnaerbes, oo Taka cucTeMa 3axHCTy IHTEpEeCiB KpeIuTOpiB HE 30BCIM Bij-
TIOBiJla€ €BPONEHCHKOMY MiZXO/Y, BPaXOBYIOUH, IO TIOJIOKEHHST YTOH PO aco-
mianito Mk YkpaiHoto Ta €C y cdepi 3akoHOAaBCTBA ITPO KOMIaHii Ta KOpropa-
TuBHe yrpasninns (rnasa 13)*2° Mae Ha MeTi IpMBEICHHS PEryITIOBAHHS AisILHO-
CTi KopIiopariii 1o BUMOT MDKHapOAHUX CTaHAAPTIB Ta IMOCTYIIOBOTO HAOJIVKEHHS
no npaswi €C. [oginsemo aymky, suciosieny O. P. KibeHko, 1o mpu BcTaHOB-
JICHHI CHCTEMH 3aXUCTy IHTEpEeCiB KpeJUTOPIB HEOOXIJHO KepyBaTUCS MPHHIH-
namu, 3akpimieHnmu y aupekrtuBax €C npo peoprasizaiito, ski 1o0ynoBaHi Ha
MpaBUiiaX HEBTPYYaHHs KPEAUTOPIB y Mpolec 3iliCHEHHs peopraHizaiii, a ToMmy
HE HAAUBIIOTH 1X IOBHOB)XEHHSAMHU IOCTPOKOBOTO NMPUIMHEHHS UM BUKOHAHHS
3000B’13aHb TIEpe]] IPOBEIEeHHAM 2,

3akoHOmaBCTBO KpaiH wieHiB €C 3ampoBamxye AudepeHIiioBaHuN Miaxin
IO CHCTEMH 3aXHCTY IPaB KPeIUTOPIB 3aJIeKHO Bil GOopM peopraHizariii.

BigmoginHo 1o ct. 99, cr. 109 dupektisu €C Ne 2017/1132 Bix 14.06.2017 po-
Ky IPO JesKi acleKTH KOpnopaTUBHOro mpasa (koaudikosaHa Bepcin)®® kpenu-
TOpH, 9YU1 BUMOTY BUHHKIIH, ajie He Oy BUKOHAHI IO MaTH OMyOJiKyBaHHS Bi-
JOMOCTeH TIPO pEOpraHi3alilo KOMNAHIH HUIIXOM <«3JIHTTA-NPUETHAHHD) abo
IPHEHAHHS 2, MOYKYTh BUMAraTH BiJl TOBAPUCTBA-0OPKHHUKA, 10 OEPE yUacTh y
peopranizarii, HaIaHHs BiJIOBITHUX TapaHTIil, AKIIO (iHAHCOBA CUTYyAIlisl TOBa-
PHCTB, SIKi peopraHi3yroThCsl, IbOTO MOTPEOYyE Ta SIKIIO KPEIUTOPH 11e HE MAIOTh
Takux rapanTiid. Crocobu 3aXHCTy KpPeAWTOPIB TOBAPHCTBA-NIPABOHACTYITHUKA 1
TOBApHCTBA (TOBAPHUCTB)-TIPABONONEPETHUKIB MOXKYTb OyTH pisHHME. BogHouac

323 ExoHoMiuHa cKJTa10Ba YTOM TIPo acortiaiito Mixk Ykpainoto Ta €C: HaciaKku U1 6i3HeCy, HACETEHHS Ta JepikKaB-
HOTO yMpaBiliHHA (3BIT MiATOTOBICHUH y paMKax MpoekTy «EKOHOMiuHHiT KOMIOHEHT YTOaH Npo Acomiariio Mix Ykpai-
Hoto Ta €C: npodeciitnuii ananis Ta my6aiuHa auckycis») / 3a pex. I. Bypakoscbkoro ta B. Mopuan. Kuis: IncTuTyT exo-
HOMIYHHX i MOMTHYHUX KOHCYmbTaiif, 2014. C. 11-12.

324 KiGenxo O. P. €Bporeiicbke KOpPNopaTHBHE MPaBo Ha eTari GyHIaMeHTaTbHOT PedOPMH: MEPCIIEKTHBH BUKOPHC-
TaHHsI €BPOIENCHKOTO 3aKOHOAABYOr0 JOCBiy Y IpaBoBoMy Tioii Ykpainu. Xapkis: Crpaiiz, 2005. C. 384.

325 Directive (EU) 2017/1132 of the European Parliament and of the council of 14 June 2017 relating to certain aspects
of company law (codification) (text with EEA relevance). URL: http://https://eur-lex.europa.eu/legal-content/EN/TXT/?
uri=CELEX%3A32017L.1132 (nara 3BepHents: 03.09.2020).

326 gk 3aspavana moyo mporo O. P. Kibenko, BuleHaBeieHe CBiTUMTh PO icHyBaHHs B Mexkax €C BOX (opM yKpyTi-
HEHHsI KaliTajliB IOPHAMYHOI 0co0H: 1) NpHEIHAHHS, 10 SKOTo, HA BiAMIHY BiJl BITYUM3HSIHOTO 3aKOHOJABCTBA, AKLiOHEPH
TOBApHCTBA, SIKE PHEIHYETHCS, MOXKYTh OTPHUMYBATH HE TUIBKH aKIlii TOBAPHCTBA, O SKOTO BinOYBA€ThCS MPUEIHAHHS,
ane i rpowosi Kouty; 2) Gpopma, sika He icHye B mpaBi YKpaiHH i sika Moke OyTH Ha3BaHa SIK «3JIUTTS-IPUETHAHHSD) —
KOJIM JIBa YX OLIbIIE TOBAPHCTBA NPHIMHSIOTH JISUIBHICTH 3 IIepeaucto MaiiHa Ta 000B’sI3KiB BIKE HAasBHOMY, a HEC HOBO-
crBopeHoMy ToBapuctBy (Kibenko O. P. CyuyacHuii cTaH Ta HEpCHEKTHBH IIPAaBOBOIO PETYJIFOBAHHS KOPIIOPATUBHUX Bill-
HOCHH: HOPIBHSUIBHO-IIPaBOBHIl aHaii3 npaBa €C, BemukoOpuranii Ta Yxpainu: muc. ... a-pa ropun. Hayk: 12.00.04; Ha-
LioHaIbHA FOPHAMYHA akajaeMis Ykpainu imeni SIpocnasa Mynporo. Xapkis, 2006. C. 362.
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nepxaBu-awienn €C MalTh BCTAHOBUTH BIiJINOBIHI YMOBH 3aXHCTy Ta 3abe3re-
YUTHA KPEOUTOpaM MPaBO 3BEPHYTHCA Y BiATOBIAHUN aaMiHICTpaTUBHUHN abo Cy-
JOBHI OpraH 3a HAIS)KHUMH TapaHTisIMU 3aXUCTy 32 YMOBH HaJaHHS JIOKa3iB IIpo
Te, MO Yy pa3i MOAiTy KOMIaHil 3aI0BOJICHHS iXHIX BUMOT 3HAXOAWUTHCS T 3a-
TpO3010 HEBUKOHAHHS, Ta SKIIO KOMITAHis HE Ha/lana BiJIOBITHIX TapaHTiH.

s upexTriBa BCTaHOBIIIOE JIAIIC MiHIMAJIBHI BUMOTH, TOI SIK JIESKi Iep KaBH-
YIIEHH BCTAHOBJIOIOTH OLTBII CyBOPI BUMOTH IMIOAO 3aXHCTY iHTEPECIB KPEeIUTO-
piB. Hanpukian, 3akorHomaBctBo Icmanii, Hopserii, [lIBernii Ta @inngaaaii Hami-
JIsI€ KPEUTOPIB MPAaBOM BUMAaraTd OTPHMAHHS TapaHTii BHKOHAHHS 3000B’sI3aHHS
Y1 HOT0 TOCTPOKOBOT'O BUKOHAHHS (OyAb-SIKHUI 13 IUX CHOCOOIB BBAXKAETHCS J10-
CTaTHIM) HE3aJIEXKHO BiJ TOTO, MOTpedye bOTro (piHaHCOBA CUTYyallis TOBAPUCTBA,
AKi GepyTh ydacThb y peopranizanii, uu ni. B Himeuuuni®?’ ta ®dpanuii kpeauro-
PH aKIiOHEPHOT'O TOBAPHCTBA, 1[0 PEOPTraHi3y€eThCs, MAIOTh NIPABO BUMArartH Bij
Oop>kHMKa 3a0e3eueHHs] BUKOHAHHS 3000B’13aHHS TUIBKU y pa3i JOBEJCHHS TO-
IO, 10 3JTUTTS CTAHOBMTH 3arPO3y BUKOHAHHIO iX BUMOI 22,

VY cBoto yepry ct. 146 anamizoBanoi [IMpeKTUBU BH3HAYAE TPU pi3HI MoJeli
3aXHCTY INpaB Ta IHTEPECIB KPEAUTOPIB IIiJ Yac peopraHizauii HUITXOM HOALTY
KOMITaHii:

1) nadanns kpedumopam npasa sumazamu 6i0 MoBAPUCMEA, sKe NOOLIAEMbCS,
HeOOXIOHUX 2apanmitl 6UKOHAHHSL 30006 's13aHb, SIKI BUHUKIIM 10 MOMEHTY OIpH-
JIIOJIHEHHST YMOB peoprasizaiii, 1 SKII0 1bOro NoTpedye ginancosea cumyayis
TOBAPHCTB, SIKi MPUHMAIOTh Y4acTh Y peopraHizaliii, a KpeJuTOpH Ille HE MalOTh
TaKUX TapaHTill; BOAHOYAC KPEAUTOPH MAIOTh JIOBECTH B aIMIHICTPATHBHOMY YU
CYZOBOMY IOPSAIKY, IO 33T0BOJICHHS iX BUMOT 3HaXOOUThCS IMiJ] 3arpo30I0 He-
BUKOHAHHS;

2) 3aKpilUIeHHS B HAIlIOHAIBHOMY TIPaBi MOJIOKEHHSI, III0 TOBAPHCTBA-TIPABO-
HACTYITHUKH HeCYMb COMIOapHy 8iON0GIOanbHicmy 3a 30008’ I3aHHAMU TOBAPHUCTBA-
MpaBoMONIepeTHAKA (Y pa3i BHECEHHS TAKOTO MOJIOKCHHS B HAI[IOHAIBHE 3aKOHO-
JIABCTBO HA/IAHHS JI0JITATKOBHX I'apaHTiii BUKOHAHHS 3000B’13aHb a00 1HIIOro Tpa-
BOBOTO 3aXHCTY KPEIUTOPIB HE BUMAra€eThCsl);

3) 3actocyBaHHS KOMOIHOBAHOIL cucmeMmu 3axucniy inmepecis kpedumopie (pa-
BO KPEIWTOPIB BUMAraTH HaJaHHS TapaHTIH Ta CONiJapHY BiAMOBITANBHICTH TO-
BapUCTB-NIPAaBOHACTYITHHKIB 32 3000B’3aHHSIMU TOBapHCTBa, 110 Oyl0 po3aiie-
HO); B TAKOMY pa3i BiAIIOBIJANIBHICTh 8CiX MOBAPUCME-NPABOHACTHYNHUKIG MOICE
oymu obmesicena 6apmicmio YUCMUX akmueig, o MeperIuIn 10 HUX BHACIIIOK
peopranizari.

CrocoBno 116010 1. B. Criacu6o-®ateeBa 3a3Hauae, 1110 SKIIO y 3aKOHOIABCTBI
3aKpIIUIIOETHCS TIPABO KPEIUTOPIB, sIKi OYyJIM CIIOBILIEHI PO peopraHizalliio, BH-

327°§ 347 (1) Akuioneproro 3akony Himeuunnu Aktiengesetz vom 06. September 1965. Deutsche Stiftung fur interna-
tionale rechtliche Zusammenarbeit e. V. 3axon 06 axyusx. 1965. P. 176.

328 Bakynuna E. B. CyneOHas 3amuTa npas akilMOHEPOB U KPEJIUTOPOB MPH TIPOBEIEHAN PEOPraHU3aIllK B 3apyOeK-
HOM 3aKoHozatenseTse. fOpucm. 2003. Ne 11. C. 52-56.
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Po3zoin 2

MaraTtmu JIOCTpOKOBOFO HpHHI/IHeHHﬂ JIOFOBOpiB, TO € He)IOI_IiJ'[I)HI/IM BCTAHOBJICH-
HSAM COJIIapHOI BiAIOBIJAIBHOCTI IOPHANYHUX OCIO, CTBOPEHHX BHACITIIOK BH-

JIIEHHS 200 MOy

329

iHTepeciB KPEeOUTOPiB IPH PeopraHi3aiii.

VY cBoro "wepry y cnemianpHHX 3akoHax Ykpainu «IIpo AT», «IIpo TOB Ta
TAB» mpoCHiIKOBYEThCS OLTHIT BH3HAYEHHWH IMIIXiM IO TapaHTid 3aXUCTy 3a-
KOHHHX TIpaB Ta iHTepeCiB KPEAUTOPIB, a caMe:

— BCTaHOBJICHO OCOOJHMBOCTI OPSIIKY MTOBIIOMIICHHS PO PEOpraHi3aiiro 3a-
JIKHO Bifl ()OPMU TIPOBEACHHS (3THTTA, IPUETHAHHS, IO, BUILT, IEPETBOPEHH);

— mepenbdadeHo CKOPOYEHi CTPOKHU 3asBICHHS BUMOT KPEIUTOPIB, MOPIBHIHO
31 CTPOKaMH 3asiBJICHHSI BUMOT KpEUTOPiB, nependauennx Hopmamu LIK Ykpainwy;

— KOHKPETH30BaHO CIIOCOOW 3a70BOJICHHS BUMOTI KPEIUTOPIB, MOPIBHIHO i3
TUMH, Ki epenodadeHo LK (momani Taki rapanTii 3aXHUCTy NIpaB KPEIUTOPIB, 5K
YKJIaJaHHs! OTOBOPIB 3aCTaBU UM MOPYKH; BiJIIIKOTyBaHHs 30MTKiB);

— 3aKpimieHo 00paHHs croco0y 3a/I0BOJIEHHS BUMOT KPEIUTOPIB 338 TOBapH-
CTBOM, LII0 PEOPraHi3y€eThCs, a HE 3a KPeIUTOpoM, Ha BiaMiHy Big HopM LIK Vkpai-
HH, JI¢ croci0 3a70BOJICHHS BUMOT KPEIUTOPIB 00Mpae caMm KpeauTop (TaOauils
«3axucT npaB KpeIUTOPIB IIiJ] Yac peopraHizawii).

, TOOTO TMOTPIOHO OOMpAaTH SIKYCh OJHY MOJEIb 3aXUCTY

HITA

3Y «IIpo akuioHepHi
TOBAapHCTBA»

3Y «IIpo ToBapucTBa 3 00MEKEHOIO
Ta JI0IATKOBOIO BilMOBiIaJIbHICTION

Ha3Ba CTaTTi

CratTs 82. 3axuct mpaB KpeaUTOPiB
TP 3JIMTTi, IPUEIHAHHI, IO, BUII-
i abo MNepeTBOPEHHI AaKIiOHEPHOI'O
TOBapHCTBA

Crarra 55. 3axuct mpaB KpeauTopiB
IIiJ] Yac BHJLTY Ta MIPUNHHCHHS TOBAPH-
CTBa

MOPSIOK
MTOB1TOMJICHHSI

Y. 1cr. 82

ITpotsarom 30 aAHIB 3 IaTH MPUHHATTS
3araJbHUMHU 300paMH pillICHHS IIPO
MIPHIMHCHHS aKI[IOHEPHOTO TOBAPHCTBA,
IUISIXOM TIOAILITY, HEPEeTBOPEHHS, a Ta-
KOXX TPO BUIUI, @ B pa3i NPUNUHEHHS
LUIIXOM 3JIUTTS a00 NpUEIHAHHSI — 3
aTW OPUHHATTS BIATOBIHOTO pillIeH-
HSl 3aTQJIBHUMH 300paMyl OCTaHHBOTO 3
aKI[IOHEPHUX TOBApPHUCTB, WO OEpyTh
y4acTh y 3JIHMTTI a00 NpHEIHAHHI, TO-
BapUCTBO 3000B’s3aHE MUCHMOBO IO-
BIIOMHTH TIO IIe KPEIUTOPIiB TOBapH-
CTBa i PO3MICTUTH TOBIJIOMJIEHHS PO
YXBaJICHE PILICHHS Y 3aralIbHOOCTYII-
Hiii  iHpopMmauiiHii  0a3i  jaHMX
HKUII®P npo puHOK LiHHUX Manepis
a00 uepe3 0co0y, sika MPOBAIUTH [TislTb-
HICTh 3 ONPUIIOAHEHHS PEry/ibOBaHO]
indopmanii BiJ iMeHi yJacHHKIB (oH-

Y. 1cr. 55

IIporsirom 30 AHiB 3 maTH DPHHHATTS
pilliCHHSI MPO NPHUITMHEHHS TOBAPHCTBA
IUIIXOM TOAINYy, II€PETBOPEHHS, abo
IO BHILI, @ B pa3i NPUITHHEHHS IS~
XOM 3JIUTTS a00 MpHEJHAHHSA — 3 aTH
NPUITHATTS PIlICHHS MPO L€ OCTaHHIM
i3 TOBapHCTB, 11O OepyTh ydacTb y
3MUTTi ab0 TPHEHAHHI, TOBApHCTBO,
0 MIAHY€ BHALI, Ta KOXXHEC TOBApPH-
€TBO, O Oepe y4acTb y NPUITHHEHHI
BiJINIOBIHO, 3000B’sA3aHE MUCHMOBO I10-
BIZIOMHUTH TIPO II€ BCIX BiIOMHX iomy
(M) KpemuTopiB.

TloBigOMIICHHS PO TPUMHHEHHS TOBA-
PHCTBA Ta CTPOK JUIS 3asIBJICHHS KPeIH-
TOpaMH CBOTX BHUMOT OMNPHIIIOJHIOKOTh-
Csl Ha TIOPTall EIeKTPOHHHX CEpBICiB
IOPUIUYIHUX 0Ci0, (i3udHUX ociO-mia-
HPHEMIIB Ta TPOMAJCBKHUX (hOPMYBaHb

329 Cnacu6o-®areesa I. B. [Tpo6nemu peopranizaiii akilioHepHUX TOBAPUCTB. AKyionephi mosapucmea.: akyii, enac-

Hicmb, Kopnoy

inns (36. ¢

P
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HITA

3Y «IIpo akuionepni
TOBAPHCTBA»

3Y «IIpo ToBapuCTBa 3 00MeKEeHOI0
Ta JIOIATKOBOIO Bi/lMOBiIaJbHICTION

JI0BOTO PUHKY. TOBapHCTBO 3000B’sA3a-
HE TAKOXX ITOBIJOMHUTH HPO MPUHHATTS
TAKoro pilleHHs! KOXKHY (GOHIOBY Oip-
Ky, Ha SIKil aKiii Takoro TOBapHCTBa
JIOIYIIEHO 10 TOPTiB

ABTOMATHYHO y PEXKUMIi PEabHOTO Ya-
Cy 3a JIOTIOMOTOI0 MPOrpaMHUX 3aco0iB
€IUHOTO Iep>KaBHOTO PEECTPY IOPUIHY-
HUX 0ci0, (i3uyHUX OCIO-mianpHUEMIIB
Ta rpoOMaJIChKUX (opMyBaHb

CTPOKH 3asBIICHHSA
BHMOT KPEHTOPIB

4. 2 ct. 82

Kpenurop, BUMOTH SIKOTO JI0 aKLiOHep-
HOTO TOBAapHCTBA, IISUTBHICTH SIKOTO
NIPHIMHSAETHCS BHACHINOK 3JIUTTS, TIPHU-
€JIHaHHS, TOJIUTy, IEPETBOPEHHS abo 3
SIKOTO 3IIMCHIOETBCS BHILI, HE 3a0e3-
MeYyeHi 0roBopaMu 3acTaBH UM IOPY-
K, NpoTsarom 20 JAHiB micIis HajicnaH-
HSl flOMy MOBIZOMIICHHS PO TMPHUIIHU-
HCHHSI TOBAPUCTBA MOXKE 3BEPHYTHCS 3
MMUCbMOBOIO BUMOTOI)

. 2 ct. 55

Kpeaurop Takoro ToBapHcTBa, BUMOTH
SIKOTO IO TOBApHCTBAa HE 3a0e3NeueHi
JIOTOBOPOM ~ 3a0€3MEUYCHHS, IPOTATOM
30 HiB 3 AaTH HAMpPaBICHHS HOMY IO-
BiZIOMJICHHSI, 200 3 1aTH OIMyOJIiKYBaHHS
[OBiIOMJICHHSI, 3a3HAYEHOI0 B YaCTHHI
Iepuriit miei cTaTTi, Ma€ IPaBo 3BEPHY-
THCS 3 IMCHMOBOIO BUMOT'OFO

crocoou
3a/10BOJIEHHS
BHUMOT KPEIUTOPIB

4.2 cr. 82

Kpenurop Moxe BUMarat 3iHCHEH-
HS Ha BUOIp TOBapHUCTBa OAHIi€l 3 Ta-
KHUX Aiif:

1) 3abe3mevucHHsT BUKOHAHHS 3000B’sI-
3aHb LULIXOM YKJIQJICHHS JOrOBOpIB
3aCTaBH YK MOPYKH;

2) Z0CTPOKOBOTO MPHUITMHEHHS a60 BH-
KOHaHHA 3000B’s13aHb NEepel KPEAUTO-
POM Ta BiIIKOXyBaHHS 30HTKIB, SKIIO
iHIIe HEe mnepefdayeHo IPaBOYHHOM
MiJX TOBAPHCTBOM Ta KPEIUTOPOM

4. 2 ct. 55

Kpenurop Moxe BHUMarat 3IiHCHEHHS
Ha BUOIp TOBapucTBa OAHi€I 3 TaKUX
i

1) HamaHHs 3a0€3ICUCHHS BHKOHAHHS
3000B’s13aHHS;

2) 1OCTPOKOBOTO MPHUMUHEHHS a00 BH-
KOHaHHS 3000B’s3aHHS (3000B’sI3aHb)
nepes KpPeAUTOPOM Ta BIAIIKOTYBAaHHS
30MTKiB, SKIIO IHIIE HE BCTAHOBJICHO
JIOrOBOPOM MiXK TOBAapHCTBOM Ta Kpe-
IUTOPOM

TPaBOBI HACIIIKH
IPOIYCKY CTPOKY
3asIBJICHHS] BUMOT
KpeauTopiB abo
HE 3aIIPOBAPKEHHSIM
TaKoi CUCTEMU
3aXHUCTY

1) V pasi, K110 KPEeAUTOpP HE 3BEPHYB-
csl y CTpOK, nependaueHuii 4. 2 ct. 82
10 TOBapHCTBa 3 MHCHMOBOIO BHMO-
TOF0, BBAXAETHCS, IO BiH HE BUMArae
BiJI TOBapUCTBA BUMHECHHS J0JaTKOBHUX
1iit 11010 30008’ sI3aHb MIEpe HUM.

2) 30UTTsA, TPUETHAHHS, TOLI, BUILI
200 TMEepeTBOPEHHS HE MOXYTh OYyTH
3aBEpILEHi /IO 3a/I0BOJICHHS BHMOT,
3asBICHUX KPEIUTOPAMH.

3) Slkuio posnoxinpHuii GamaHc abo
nepenaBaJbHUI aKT HE Ja€ MOYKIUBO-
CTi BU3HAYMTH, JO KOrO i3 MpaBo-
HACTYMHHKIB Mepeiuuio 30008’ 13aHHs
200 4M 3aIMIIWIOCS 332 HUM 3000B’si-
3aHHM TOBAPUCTBO, 3 KO0 OYB 31ilic-
HEHWH BHJI, NPABOHACTYMHHUKH Ta,
TOBAapUCTBO, 3 SIKOro OYyB 3/iHCHEHHI
BUJLI, HeCyTh COJigapHy BiInmoBi-
NAJILHICTB 32 TaKUM 3000B’I3aHHIM

1) [Mlicnst  3aKkiHYEHHS  CTPOKY IS
Ipe]’IBJICHHS. BUMOT KPEIUTOPaMH Ta
3a/I0BOJICHHS Y BIAXWICHHS LHUX BH-
MOT KOMICisl 3 IPUITHHCHHS IOPHANTHOT
oco0M CKJIQJa€ TepeaBalbHUNA  aKT
(y pasi 31muTTs, IpHETHAHHS a0 Iepe-
TBOpPEHHS) a00 pO3MOJiIbUMi OanaHc
(y pasi noainy), sSIKMid Ma€ MiCTHTH IIO-
JI0KSHHSI TIPO IPABOHACTYMHULTBO II0-
110 MaifHa, paB Ta 000B’I3KiB FOPHIUY-
HOT 0COOM, IO NMPUIUHSAETHCS IUITIXOM
MOJIiTy, CTOCOBHO BCiX ii KpeaguTopiB Ta
OOpPXKHHUKIB, BKIIFOYHO i3 3000B’sI3aHHS-
MH, 5IKi OCIIOPIOIOTBCS] CTOPOHAMH.

2) IlepenaBanbHUil aKT Ta PO3IOLILIb-
4nii OalaHC 3aTBEPIUKYIOTHCS y4aCHH-
KaM{ IOpUIHYHOI 0coOu abo opraHoM,
SIKMH TPUIHAB PILICHHS PO Ti TPHITH-
HEHHS, KpIM BHIAJKiB, BCTAHOBJICHUX
3aKOHOM.
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Po3zoin 2

3Y «IIpo akunionepni 3Y «Ilpo ToBapuCTBa 3 06MeKEHOI0
TOBAPUCTBA» Ta 10/1aTKOBOIO BilNIOBI/1aJILHICTION
3) IOpuaryHa 0coba-npaBOHACTYIHHUK,
IO YTBOPHJIACS BHACIIIOK MOALTY, HECe
cyOcuaiapHy BiamoBizaabHiCTB 3a 30-
OOB’S3aHHSMHU IOPUAMYHOT 0COOM, IO
MIPUIMHKIIIACS, SIKi 3TiJJHO 3 PO3IOAiIb-
4uM GanaHcOM TepeiIT 0 1HIIOT FOpH-
IIMYHOI OCOOM-TIPAaBOHACTYIHHUKA. SIKIIO
FOPUIMYHKUX OCIO-IIPAaBOHACTYITHHUKIB, 110
YTBOPHWIIMCS BHACHIZOK MOLTY, Oijiblie
IIBOX, TaKy CyOCHIiapHy BiJIOBiIalIb-
HICTh BOHH HECYTh COJIJIAPHO.
4) SIKI10 TPaBOHACTYITHUKAMH FOPUIAY-
HOi 0CO0U € JIeKiJIbKa IOPUANYHUX OCi0
i TOYHO BU3HAYHUTH IPABOHACTYIHHKA
II0/I0 KOHKPETHUX 00OB’S3KiB IOPHINY-
HOT 0COOH, II0 MPUIUHUIIACS, HEMOKITH-
BO, IOPUINYHI OCOOU-NIPABOHACTYTHUKHI
HECyTh COJIIapHY BiANOBIANBHICTH
nepe/i KpeAnToOpaMu IOPUANYHOI 0CO0H,
[0 TPHUITHHIIACS. YYaCHHKU (3aCHOB-
HUKH{) IPHIHHEHOI IOpHANYHOI ocobu,
SIKi BIATIOBIZHO 0 3aKOHY a00 yCTaHOB-
4YUX JIOKYMEHTIB BiJmoBigamu 3a ii|
3000B’s13aHHAMM,  BIANOBIZalOTH  3a
3000B’sI3aHHAMH PABOHACTYIIHHKIB, 1[0
BHHHKJIH 10 MOMEHTY HPUIUHEHHS I0PH-
IMYHOT 0cOOH, Y TaKOMY caMoMy oOcCsi-
31, SAKIIO OUIBLIMHA OOCAT BIANOBIZANb-
HOCTI y4YacHHKIB (3aCHOBHHUKIB) 3a
3000B’s13aHHSAMH [TPAaBOHACTYIHUKIB HE
BCTAHOBJICHO 3aKOHOM a0o0 iX YCTaHOB-
YHMH JIOKYMEHTAMH

HITA

OTxe, HaBeleHa TaOJMI Ja€ 3MOTY NPOCHIIKYBaTH 3arajbHi Ta BiMiHHI
CKJIaJIOBI B ME€XaHi3Mi HaJaHHS CUCTEMH TapaHTil 3aXHCTy KpEeAUTOpaM IIijJ 4ac
peopranizarii akI[iOHEPHUX TOBAPUCTB, TOBAPHCTB 3 OOMEKCHOIO Ta JOJATKO-
BOIO BiJITOBIIAJIBHICTIO.

3araibHi CKJIa0BI: MOPSIOK ITOBIIOMJICHHS ITPO MPUUHSTTS PillIEHHS PO pe-
OpraHi3aito 3BOJUTHCS JI0 MOJBIITHOTO CHOBIlIEHHS (ITMCHMOBOTO IIEPCOHAIBHO-
r'O NOBIZOMJICHHSI; TyOJIIYHOTO HOBIOMIICHHS); CTPOK ONPUIIIOJHEHHS iH(opMa-
il Mpo MpUiHsATE PIllIEHHS PO peopraHizaliio CTaHOBUThH — MPOTIroM 30 JHIB;
crocoOu 3a7]0BOJIEHHS BUMOT KPEIHUTOPIB, 32 BUHATKOM IepeI0adyeHIX KOHKPET-
HUX BHUJIB JOTOBOPIB 3aCTaBH i MOPYKH B aKI[IOHEPHHUX TOBAPUCTBAX; COJMiAapHA
BIJINOBIIAJILHICTh MPABOHACTYITHUKIB.

BinMminHI CKIIaJOBi: CTPOK Tpei SBICHHS BHUMOT KPEAUTOPIB — MPOTIATOM
20 nuiB (B AT), mpotsrom — 30 auiB (B8 TOB ta T/IB); koHKpeTH3allis CHOCO0IB
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3a0e3rnevyeHHs] BUKOHAHHS 3000B’sI3aHb MEpPe/l TOBAPUCTBOM-00PIKHUKOM (IOTO-
BOpH 3aCTaBH Ta MOPYKH nependayeno B AT).

[Ipote He Bci nependaveHi y crerniaipaux 3akoHax «IIpo AT», «IIpo TOB Tta
TB» Buam rapaHTiii 3aXHCTy IpaB Ta iHTEpECiB KPeAWTOPiB, Ha HAII TMOTJIAL,
JOLIBHI 1 BUIpaBIaHi. 30KpeMa, MOJIOKEHHS PO AOCTPOKOBE BHKOHAHHS a00
MIPUITUHEHHS 3000B’s3aHHSA Ha BUMOTY KpPEAUTOpa, SKE ITy)K€ YacTO MiIIaeThCs
TOCTpii KpUTHII 3 OOKY BUCHHX Ta MPAKTUKYIOUUX FOpHUCTiB. OKpiM IIBOTO, TOJaT-
KOBO BBOJHTHCS TTOJIOXKEHHS I0A0 MOXIIHBOCTI JUIS KPSAUTOPIiB BUMAraTH BiJJIIKO-
nyBaHHS 30MTKIB (4. 2 cT. 82 3V «IIpo AT», u. 2 ct. 55 3V «IIpo TOB Ta T/IB»),
mo He nepenbauene B LIK Ykpainu, sk camociiiHa migcTaBa Ta crocio 3axucry.

BignikoxyBaHHsl 30MTKIB SIK BHJ TapaHTiil HEOMHO3HAYHO CIPUAMAETHCS B
HayKoBiii smiteparypi. Ha nymky €. I1. [liBep, Taka rapanTis MOBHICTIO BioOpa-
xkae sioriky HopM LIK cTOCOBHO 0XOpOHU HpaB KPEAUTOPIiB, CKOHOMIYHY CHUTYya-
110, sSIKa CKJIAJIacs, a TAKOX CIIPHsIE HAJIEKHOMY IPAaBOBOMY 3aXHCTY, OCKUIBKU
BHACIIJIOK peopraHizalii HepiJIKO CTBOPIOIOThCS IOPUANYHI 0COOH, SIKI 3a3zaje-
TiIb HE MOKYTh BUKOHATH 3000B’sI3aHHS MEpe]] KPESAUTOPAMH FOPUAUIHOT 0co0H,
10 peopraHizyeThes®, V cBoro uepry A. B. Kopopaiiko, HaBmaku, BUCTOBIIOETHCS
3a BUKJIIOUYEHHS TaKOI rapaHTii, OCKUIbKU 30UTKH € 3aX0JI0OM LIUBLUILHO-TIPABOBOT
BIZIMOBIJaJIBHOCTI 32 CKOEHE MPABONOPYIIEHHS, TOJI K peopraHizallis FOpUINIHOT
0co0u He € IMBUIBHUM NPABONOPYIICHHSIM a, OTXKE, BIAMOBIHO, HE MOXE OyTH
HiICTaBOKO JUISl 3aCTOCYBAHHS 3aXOJIiB LMBIILHO-IPABOBOI BifnosiganbHOCTI®,
Takoi s aymxu potpumyerses i JI. B. XKnanos®®2. ITigrBepaikeHHsAM 0OIPyHTO-
BAaHOCTI TaKOTO MiAXOLy € 3aKOHOAABCTBO 3apyODKHUX KpaiH, TOCIOIAPIOIOHi
cy0’eKTH SAKUX e(DeKTUBHO KOHKYPYIOTh Ha CBITOBHX PUHKAX.

Hanpuknan, Biamosigao 110 cT. 204 3akony KHP «Ilpo xommnasii» (B pemakiii
2018 poky), opra peectpailii KOMIaHiil BUJA€ IPHUIUC PO YCYHEHHS MOPYIICHb
Ta 3aCTOCOBYE 10 KoMmaHii mrpad y po3mipi Big 10 000 go 100 000 roaneit sxeHb-
MiHBO1 Y pa3i MOPYIICHHS KOMIaHi€l0 3000B’s3aHHS MO0 TOBITOMIICHHS Kpe-
IUTOpiB Ta (un) myOsikamii MOBIZOMIICHHS NPO TPOBEACHHS 3JIUTTS KOMIIaHii,
noJiny komnauii®®,

Axuionepnuii 3akon Himeuunnu «ITpo akuii»®** nepen6auace (§ 347, 349) mox-
JUBICTP Mpel’ SIBJICHHS KPEAUTOPAMU BUMOT TIPO BiAIIKOIYBAHHS IIKOJHM, 3aBIa-
HOi mpoBeJeHHsAM peopranizaiii. [Ipore Take NmpaBO NOMIMPIOETHCS TUIBKH Ha
KPEIUTOPIB, SIKI B YCTAHOBIEHOMY 3aKOHOM MOPSIKY HE OTPUMAJIH 3aJI0BOJICHHS
BiJI TOBAPHCTBA, 1110 PEOPraHi3yBajocs, TOOTO KOJIU MAJIO MiCIIe IPaBOIIOPYILIECHHSL.

330 Mupep E. 1. TTpo6iieMHbIe BONPOCH! 3alIUThI PaB KPEAUTOPOB MPH PEOPTAHU3AIMH KOMMEPUECKHX OPraHU3aluil.
FOpuouueckuii mup. 2002. Ne 6. C. 60.

331 Koposgaiiko A. B. Peopranusarms xo3siicTBeHHbIX o6mects. Mocksa: HOPMA-UH®PA-M, 2001. C. 39-40.

332 ) naHOB J1. B. Peopranusanust akipoHepHbIX obmiects B Poccniickoit ®enepaumy. Mocksa: Jleke-Kuura, 2002. C. 274.

333 3akon KHP «IIpo komnanii» (B pepaxuii 2018 poky). URL: http:/https://chinalaw.center/civil_law/china_compa-
ny_law_revised_2018_russian/ (zara 3seprents 02.09.2020).

334 Aktiengesetz. vom 06. September 1965. Deutsche Stiftung fur internationale rechtlich Zusammenarbeit e. V. 3axon
00 akyusix. 1965.
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Po3zoin 2

Came ToMmy 1iIKOM 00rpyHTOBaHO A. KOpoBaiiko NponoHye BUKITIOYUTH MOX-
JUBICTh CTATYBAaTH 30MTKH y pasi TOCTPOKOBOTO IPHUIIMHEHHS 3000B’s3aHHA 3a
IHII[IaTHBH CaMOT'0 KPEANUTOPA, SIKIIO BiJICYTHE MPABOIOPYIIEHHS 3 OOKy peopra-
Hi30BaHOTr0 6OpKHMKA P,

AHani3 BUIIEC BHKJIAICHOrO Ja€ 3MOTY JIHTH TaKOro BHCHOBKY, LIO YHMHHE
3aKOHO/IaBCTBO 3 MHTaHb 3aXHCTY 3aKOHHHUX IpaB Ta IHTEPECIB KPEAUTOPIB IIi[
Yac peopraHizaii, BUPIIIYIOYH OKpeMi MpoOJieMu, 1TOB’s13aHi i3 MPOBEICHHSIM pe-
oprasizaiii, 0JHOYaCHO CTBOPIOE 3HAYHI MEPEMIKOAH sl €(eKTHUBHOTO BUKOPH-
CTaHHS LILOTO IHCTPYMEHTY Y TOCIOJAPChKIl AisIIBHOCTI. YKpaiHCHbKOMY 3aKOHO-
JIaBII0 HEOOXiTHO BpaxyBaTH, IO-TIEpIIE, JOCBII 3apyOlKHUX KpaiH Ta HayKOBe
00TpyHTYBaHHS BUEHHX IIIOJI0 CTSATHEHHS 30MTKIB SIK 3aXO0.y 3aXHCTy KPEIUTOPIB;
Mo-7pyre, HeoOXiJHICTh 30ajaHCyBaHHS NPUBATHUX Ta IyOJIYHHX IHTEpECIB,
OCKLIBKH ¥ 0e3 Takoi JOAaTKOBOI TapaHTii, K BiJIIKOAyBaHHS 30MTKIB, CIIOCTeE-
piraeThbcsi mepeBara Ha KOPHCTh IPUBATHUX IHTEPECIB KPEAUTOPIB 0€3 ypaxyBaHHS
nyOJIIYHUX; 1, O-TPETE, MOTPE0y HAYKOBOI'O IMPOTHO3YBaHHS €KOHOMIUHHMX Ha-
CJIIAKIB peasti3alii CXBalMOBaHUX HOPM, SIKi PETYJIIOIOTh TOCIOAAPCHKY MiSUTbHICT.

BpaxoByroun BuKJIaneHe Ta eKOHOMIYHY JOLUTBHICTh peopranizaiii, BBaXkae-
MO, III0 IHTEPECH KPEAUTOPIB MOXKYTh OyTH 3a0e31edeHi THMU criocodamu 3a0e3-
TIeYeHHs] BUKOHAHHA 3000B’s13aHb, gKi Bxke icHyIoTh ¥ LUK Vkpainu (Hanpuxa,
YKJIQIEHHSIM JIOTOBOPY 3aCTaBH, JOTOBOPY MOpPYyKH). TiTbKH 32 HASIBHOCTI JI0Ka3iB
Y CYZI0BOMY MOPSIJIKY IIOJI0 PEATBHOCTI 3arp03H iHTEpecaM KPEIUTOPIB JOIIITBHO
3aKPIMTUTH MOXIIUBICTh IPUMTUHEHHS a00 TOCTPOKOBOTO BUKOHAHHS 3000B’s13aH-
HS TiJ 9ac mpOBeCHHs peopranizaiii. Kpenutopy mominbpHO 3aCTOCOBYBATH CTSIT-
HEeHHs 30MTKIB SIK 3aXiJ BiJMTOBIJaJIBHOCTI, @ HE 3aXUCTy. BogHowac piBHI MOXIIH-
BOCTI 3aXHCTy TMTOBHHHI MaTH KPEIUTOPH YCiX TOBAPHCTB, IO PEOPTaHi3yIOThCS,
30KpeMa i i THX Cy0’€KTiB, sIKi B pa3i peopraHizaiii He NPUIHHSIIOTHCS (HAIPH-
KJaJ, npueaHans, suin). Tomy npormonyemo 4. 1 ct. 107 LK Ykpainu Bukiac-
TH B TaKii pemaKiii:

«Kpeoumop mooice sumazamu 6i0 10puouU4HOi 0cOOU, WO NPUNUHIEMBCS, BUKO-
HaHHA 30008 513aHb AKOI He 3a0e3neueHo, NPUNUHeHHs abo 00CMpoK08020 BUKOHAH-
HA 30008 A3aHHs, a0 3a0e3neyenHs BUKOHAHHA 30008 A3aHH:, AKWo 6y0e dosede-
HA peanbHa 3a2po3a 1o2o inmepecam, Kpim 6UNAaoKis, nepeddaieHux 3aKoHOM».

3akpimieHHs] Takoi HOPMH JacCTh MOXIIMBICTh 30€perTd LiTiCHUI MaiHOBHI
KOMIIIEKC, 3HATH O€3MiICTaBHE YTPUMYBaHHS MPOIIECY KamiTaii3amii yKpaiHCEKUX
TOCIIOZIAPIOIOYNX Cy0’€KTIB, CTATH KOHKYPEHTOCIIPOMOKHUMH YYaCHUKaMU PHHKY.

Jaii po3riisHeMO MPUKIIAJA 3aKOHOJABYOTO BHHATKY i3 3arallbHOTO MpaBHia,
mpo sike #nerses B 4. 1 ct. 107 K Ykpainu. Lle € Hopma 4. 8 cT. 2 3akoHy
VYxpainu «IIpo ocobauBOCTI yTBOPEHHS IyOJIIYHOTO aKL[IOHEPHOTO TOBapUCTBA
3aJIi3HMYHOTO TPAHCHOPTY 3aragbHOr0 KOpUCTyBaHHI» % Bix 23.02.2012 p., KOO

33 Koposaiiko A. B. Peopranusauus xo3siicteennbix o6mects. Mocksa: HOPMA-UH®PA-M, 2001. C. 42.
336 [Ipo 0cOGMMBOCTI YTBOPEHHS MyOIIYHOrO aKIIOHEPHOTO TOBAPUCTBA 3AII3HUYHOIO TPAHCIIOPTY 3aralbHOr0 KOpHU-
cTyBaHH:A: 3aKoH Ykpainu Bix 23.02.2012 Ne 4442-VI. Bioomocmi Bepxosnoi Paou Yxpainu. Ne 49. Cr. 553.
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BCTaHOBJIEHO, 110 Mix 4ac yrBopeHHS IIAT «YkpaiHceka 3amizHUILID, GOpMy-
BaHHS HOTO CTATYTHOTO KamiTainy Ta mpunuHeHHs Jlep)kaBHOi agMiHicTpalii 3a-
JI3HUYHOTO TPAHCHOPTY YKpaiHU 1 MiANPUEMCTB 3aII3HUYHOTO TPAHCIIOPTY HE
3aCTOCOBYETHCS TIOJIO’KEHHS 3aKOHO/IABCTBA L1010 HEOOXITHOCTI O/IepIKaHHs 3r0-
I KPEIUTOPIB CTOCOBHO 3aMiHHM OOp)KHHUKA y 3000B’s3aHHI (TIepeBeneHHs Oop-
ry), SIKIIO iHIIIE HE Tlepe0aueHO MI>KHAPOAHUMH JOTOBOpaMK YKpaiHH, 3rojia Ha
000B’sI3KOBICTh SIKMX HanaHa BepxoBHoto Pamoro Ykpainu; mpaBa KpenuTopiB
BHMAaraty 4epe3 MPOBEICHHS peopraHizailii 3a0e3nedeHHs] BUKOHAHHS 3000B’s-
3aHb, iX TOCTPOKOBOTO MPHUIUHEHHS a00 BUKOHAHHS Ta BiIIIKOAYBaHHS 30HMTKIB,
HEMO>XKJIMBOCTI 3aBEpIICHHS peopraHizamii 0 3aJ0BOJIEHHS BHMOT, 3asBICHUX
kpeauropam# (4. 8 cT. 2 3akoHy). 3aKOHOM MpPsIMO BU3Ha4eHO, 1o [TAT «Ykpain-
ChbKa 3aTI3HHLS» € MPAaBOHACTYIIHUKOM YCiX ImpaB Ta 000B’s3KiB JlepkaBHOI
aaMiHICTpaIii 3aJi3HHYHOTO TPAHCIIOPTY Ta IMiTIPHUEMCTB 3alli3HUIHOTO TpPAHC-
mopTy (4. 6 cT. 2), yHiBepcaJIbHE IPAaBOHACTYITHULITBO TAaKOX IMepeadadeHo i cra-
tyroM [TAT «Ykpainceka 3amizHuns» (4. 2 1. 2) (3arBepukeHoro IlocraHoBoro
KMY Big 02.09.2015).

Mogo uboro O. A. benstHeBUY 3a3Havae, WO HOpMU 4. 6, 7 cT. 2 3aKkoHY
VYxpainn «I[Ipo ocobauBOCTI yTBOPEHHS ITyOJIIYHOTO aKIIOHEPHOTO TOBapHCTBA
3aJII3HUYHOTO TPAHCIIOPTY 3arajlbHOTO KOPHCTYBAHHS» MOBUHHI OYTUTH IOpHINY-
HOIO TapaHTI€lo MpaB Ta IHTEPECIB KPEIUTOPIB, SIKI HE MOXKYTh 3 OTJISIIY Ha HOP-
MH-3200pOHY IIbOTO 3aKOHY CKOPHCTATUCS IPaBOBHMHU MOXKIIMBOCTSIMH, IEpe/-
6ayenumy 4. 1 cr. 107 LK, a Takox Te, 10 KPETUTOPH HE MOXKYTh B OyIb-SIKHUI
croci0 BIUIMBATH Ha JMHAMIKy peopraHi3auiiHMX BiJIHOCHH 4yepe3 YTBOPEHH:
MMAT «Ykpaincbka 3amisauns» . KpiM Toro, MOMEHT BUHMKHEHHS YHiBepcallb-
Horo npaBoHactynmHuUTBa [TAT «YkpaiHcbka 3ami3HUI» HE OyJI0O BH3HAUEHO
MM 3aKOHOM, JIep)KaBHY peecTpanito HoBocTBopeHoro [TAT «YkpaiHchka 3aii3-
HULS» Oyno 3AiMCHEHO, TOMI SIK JAEp)KaBHY PEECTpaliio MPHUITUHEHHS MiJpH-
€MCTB TPAHCIIOPTY, IO NPUIHMHAIOTHCA BHACIINOK 3JIUTTA, He OyJIO 3aBeplICHO,
a OT)Ke, KPSAUTOPH IMX OCI0 OMMHUIIKMCS B CHTyallll MOBHOI HEBH3HAYCHOCTI,
a came: JI0 sIKoi 0co0M Moske OyTH 3asIBJICHO I030B — JI0 IIPAaBOHACTYITHUKA YH 10
npaBomnonepeanuka [TAT «YkpaiHcbka 3aTi3HULIS.

OcTtaTouHe BHPIIIEHHS TOBTOTPUBAIIOTO Tporiecy Oyiio Hagano Bemukoro [1a-
naroro BepxosHoro cyny Ykpaiau y IToctanosi Bim 16 gepsus 2020 p. Ne 910/
5953/17 (12-98rc19) 3%,

[Mo-nepme, ITocTaHOBOIO BH3HAYEHO, IO 3a00pOHA BUKOPUCTAHHS KPEIUTO-
paMy IOpUANYHUX TapaHTid, nmepenbadennx crarrsvu 105 Ta 107 LK Ykpainy,
3yMOBIIeHa YHIKaIbHAM cTaTycoM AT «YKp3ami3HUIS» ATl eKOHOMIKH Y KpaiHu
SIK MOHOIIOJIICTa Ha PUHKY II€PEeBEe3€Hb 3aJII3HUYHUM TPAaHCIIOPTOM, OyIb-sKi TIpo-

337 Bensinepnu O. A. [TuTaHHs NPaBOHACTYITHUITBA MPH PEOPraHisailii Cy6 €KTa rOCNONAPIOBAHHS MUIAXOM 3JTHTTS.
Miocnapoonuit sicypuan «llpaso i cycninecmeoy. 2017. Bumyck 5. C. 11.

338 Tlocranosa Benukoi Ilanatn Bepxosnoro Cymy Bim 16.06.2020 y cnpasi Ne 910/5953/17 (12-98rc19). URL:
http://www.reyestr.court.gov.ua/Review/90111849 (nara 3seprenss: 30.08.2020).

136


http://www.reyestr.court.gov.ua/Review/90111849

Po3zoin 2

LiecH peoprasizaiii sskoro He MOBHHHI TIEPEUIKOKATH POOOTI TAKOTO MiAMPUEM-
CTBa, 30KpeMa NePEeBE3CHHAM BaHTaXIB Ta MAacaKHpiB, a MpaBa KPeAUTOPIB MO-
KYThb BBKATHUCS HAIEKHO 3aXUIIECHUMH 3aKpIiIUIEHHSIM Yy 4. 6 cT. 2 3akoHy
Yxpainu «IIpo 0co0IMBOCTI yTBOPEHHS aKI[IOHEPHOTO TOBAPUCTBA 3AJII3HIIHOTO
TPAHCIIOPTY 3araJlkHOr0 KOPUCTYBAHHS MOJIOKEHD PO MpaBoHACTyNMHUNTBO AT
«YKp3aJi3HUI» IOA0 YCiX mpaB i 000B’s3KIB JlepkaBHOI agMiHiCTpaIii 3ami3-
HUYHOTO TPAHCIIOPTY YKpaiHu Ta MiAIPHEMCTB 3aTi3HHIHOTO TpaHcmopty (1. 53).

IMo-npyre, copmoBaHi OCHOBHI T€3M MO0 MUTaHb MPABOHACTYITHHUIITBA, BiJl
SIKOTO 3aJIEKHUTh HAIEKHUH 3aXHUCT MPaB KPEAUTOPIB:

— BHM3HAYEHO, 1[0 IPABOHACTYITHHUIITBO HE ITOB’S3y€ThCA 3 IEP’KaBHOIO PEECT-
paui€ro NPUIMHEHHS MiJIPHEMCTBA 3aJi3HUYHOTO TPAHCIOPTY, OCKUIBKHU BiJIIO-
BiIHO /10 4. 6 cT. 2 3aKOHY IPO OCOOIMBOCTI YTBOPEHHS YKp3ali3HHILI TOBAPUCTBO
€ TIPaBOHACTYITHUKOM YCiX ITpaB 1 000B’s13kiB Jlep»aBHOI afMiHICTpaLil 3aJIi3HNY-
HOTO TPAHCHOPTY YKpaiHH Ta MiANPUEMCTB 3aJII3HUYHOTO TPAHCIIOPTY; KPEIAUTO-
paM He HajaBayocs IPaBO BUMAaraTu JOCTPOKOBOTO BUKOHAHHS BHUMOT y TIOPS-
Ky, nepenbauenomy ct. 107 LIK Ykpainu, ToOTO BCi IXHI BUMOTM NEpeHILTH B
noBHOMY 00csi3i 10 AT «YKp3ami3HHL; TaTOI0 BUHUKHEHHS YHIBEPCAIBEHOTO
npaBoHacTynHUNTBA AT «YKp3ami3HUI» 100 HiANPUEMCTB 3ai3HUYHOT rairy-
31, SIKI IPUIHMHSIOTHCS IIUIIXOM 3JIUTTS, TIOTPIOHO BBaXKATH ATy HOTO JEepiKaBHOT
peectpanii — 21 sxoBTHs1 2015 poky, 3 sikoi BoHO € mpaBoHactynHukoM JIT «Jlo-
HerpKa 3ai3HuI (1. 57 IlocTtaHoBw);

— BCTAaHOBJICHO, IO JIep)KaBHA pPeeCTpalis pilieHHS npo npunuHeHHs [II1
«Jlonenpka 3ami3HUILD Oyma 3nificHeHa 25 nmuctomama 2014 poxy, a oTxe, Ha
MoMeHT 3BepHeHH: 10 cyay JI1 «/loHenpka 3ami3HHAID) 3HAXOAWTACS B IPOLICY-
pl IpUNIMHEHHS MOHAJ ABA POKH, & HA MOMEHT PO3IJISAAY L€l CIpaBH CyIOM Ka-
cariifHo1 iHCTaHIIil — OiNbIIe I’ ATH POKiB. SIKIO MPHUITYCTHUTH, 110 TIPABOHACTYII-
HHUIITBO HACTA€ JIMIIE 3 MOMEHTY Jep>KaBHOI peecTparii MPUITHHEHHS IOPHIMIHOT
0co0u, TO Ie MPHU3BE/E 10 MOXKIUBOCTEH MOPYIIEHHS IPaB KPEANUTOPIB, SIKi TPO-
TSTOM 3HaYHOTO TEPioly Yacy He 3MOXKYTh 3BEPHYTHUCS 3 BUMOTaMH JI0 HOBOCTBO-
peHoi 1opuandHOi 0co0HM, SKa OTPHMAaE BCE MAiHO IPABOIIOIICPEIHUKA, ajie HE
Oyze HecTH BiANOBITANIBHICTE 3a Horo 30008’ a3aHusMu (11. 61 [TocranoBm);

— BusHaueHo, Mo AT «Ykp3anizHuips» € npaBoHactynHukoM JIT «JloHenbka
3aTi3HULSD 3 AaTh AepkaBHol peectpauii AT «Ykpzanizuuip» (1. 64 [Toctanosm).

AmHarnoriuHuii BHCHOBOK MIONO NPaBOHACTYITHHITBA BUKIaneHui Kacariii-
HUM aJIMIHICTpaTUBHUM cylnoM y ckiaai BepxoHoro Cyay y THOCTaHOBI Bif
06 mucromana 2018 poky y cnpasi Ne 812/1149/16, KacauiiHuM IMBIJIBHUM CY-
oM y ckiani Bepxosaoro Cyny y nocranoBi Big 10 sxoBtHs 2019 poky y cripasi
Ne 221/4255/16-11.

OTKe, CyJOBOIO MPAaKTHKO BU3HAYEHO MOMEHT BCTAHOBJICHHS YHiBepCalb-
HOT'O MPaBOHACTYIHUIITBA MiJl Yac MPOBEACHHs peopraHizauii HUITXOM 3JIUTTS,
a caMe — JjaTa IPOBEICHHS JeP)KaBHOI peecTpallii HOBOCTBOPEHOT'0 Cy0 €KTa.
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BapTo 3a3HaunTH, 110 MOi0HA apryMeHTAIlisl BXKe TI0aBajacsi B HAyKOBi Ji-
Teparypi 3a70Bro A0 NpuHHATTA 1iel [locTaHOBH Ta TMPOMOHYBaNHCS KOHKPETHI
LOUIAXM 100 YAOCKOHAJICHHS 3aKOHOJABCTBA B IIbOMY HampsaMi. 30KpeMa,
O. A. bensiHeBHY BBakae, 1[0 MOMEHTOM BUHHKHEHHS YHIBEpCAJILHOTO IPaBOHA-
CTYITHHMIITBA € JaTa JACPKaBHOI peecTpalii HOBOCTBOPEHOI'O Cy0’€KTa TOCIIOAapIO-
BaHHS (FOPUIMYHOT 0COOM), 1110 3a0€3MEeUUTh MOKIIUBICTD 3aXKMCTY MPaB Ta iHTE-
peciB KpeIuTopiB y BIJHOCHHAX i3 NMPaBOHACTYITHUKOM 3a 3000B’s3aHHIM 0Ci0,
o0 peopraHizoBaHi 0e3 JKBigaIii i MPOAOBKYIOTh TOCHIONAPCHKY MisITBHICTD B
0c001 MmpaBoOHACTYMHUKA. ABTOpKa IpornoHye momoBHUTH cT. 104 LK Vkpainu
3araJbHOI0 HOPMOIO MPO T€, IO MpaBa i 000B’SI3KH I0PUANIHOI 0CO0OH, 1110 TpH-
MIUHAETHCS, TIEPEXOIATH 10 HOBOCTBOPEHOI IOPHINYHOI OCOOH 3 JHA IeprKaBHOI
peecTpallii, SKIIO iHIIe He mepeadaueHo 3aKoHOM >, BTiM, HOroIKy0OUnCh 3 OC-
HOBHOIO T€3010 TIPO BCTAHOBIICHHS MOMEHTY BUHHKHEHHS YHIBEPCaJIbHOIO IPaBo-
HacTynHHITBa (omoBHeHHA 10 cT. 104 LK Ykpainn), Ha HamI morisia, Taka HOp-
Ma He BPaxOBY€ 3aXMCT 3aKOHHUX IIPaB 1 IHTEPECiB KPEAUTOPIB IIiJ] 4ac peopra-
Hizawii y Gopmi npueaHaHHA, aJpKe TIPH NPUEAHAHHI HOBUH Cy0’ €KT HE CTBOPIO-
€THCA, a OT)KE, TIPaBa Ta IHTEPECH KPETUTOPIB HE 3MOXKYTh OYTH HAJIC)KHO 3aXH-
mieHi. [{e Mo)kHa cKa3aTH 1 PO BUALI, SIKHI X0Y 1 He HAICKHUTH 10 (GOopM peopra-
Hi3allii, OJHAK € OJHUM 3i CIOCO0IB CTBOPEHHS Cy0’ €KTa TOCIIOIaPIOBAHHS.

PosrnstHeMo e o1H BHHATOK 13 3aralbHOTO MPaBHJa I0A0 MOMEHTY BHHUK-
HEHHs PaBOHACTYHUITBA i/l Yac peopraHisauii Ta Kamiranizamii OaHKiB.

3rigno 3 4. 8 cT. 4 3akony Ykpainu «IIpo nepxaBHY peecTpariro IpUIHIHIX
0ci6, (pizuaHKMX 0ci6-TIiAIpHeMIIiB Ta rpoMaachkux GpopMyBanb»®* y pasi nmpuen-
HaHHS IOPUIMYHHX OCi0 3MIHICHIOETECS AepKaBHA PEeeCcTpallisi MPUIMHEHHS I0pH-
QUYHUX OCi0, M0 IPUIUHIIOTHCA BHACTIIOK IpHETHAHHS, Ta JepKaBHA PeecTpa-
1Iist 3MiH 10 BiZOMOCTEH, 110 MicTAThCS B €/IP, 111010 PaBOHACTYITHHUIITBA FOPH-
JMYHOT 0c0o0M, 10 sIKO1 MPHEAHYIOTHCS. 1IpHeaHaHHs BBa)Ka€ThCS 3aBEPIICHUM
3 JaTH Aep KaBHOI peecTpallii 3MiH 10 BioMOcCTeH, mo Mmictarbes B €/1P, momo
MIPaBOHACTYIHUIITBA FOPUIUYHOT 0COOH, JI0 SIKOi NpHeAHYyIOThCs. OnHaK, BiaIo-
BigHO 10 1. 1 cr. 1 3akony Ykpainu «IIpo crpomieHHs npouenyp peoprasizanii
Ta KaniTanizawii 6ankie»**! 6ank a60 6aHku (i pazoM abo okpeMo — BaHk, 110
MIPUETHYETHCS) MAIOTh TIPaBO 3AIMCHUTH PEOpPraHi3alliio NUISIXOM IPUEIHAHHS 110
iHIIOro GaHKy 3a CIIPOIIECHOIO MPOLEAYPOI0, BU3HAUYCHOIO IIMM 3aKOHOM Ta HOp-
MaTtuBHO-TIpaBoBUMH akTaMd HBY ta HKIUII®P. 3rigso 3 mm. «r» m. 11 9.4 c1. 1
3akony Ykpainu «IIpo crpoleHHs nporeayp peopranizaiiii Ta kamiraiizamii 0aH-
KiB» MPUEIHAHHS O0aHKY 3a CHPOIICHOIO MPOLENYPOIo Mependayac, Mo y TaKOMy
BHUIAJIKy HE 3aCTOCOBYIOThCS IIOJIOKEHHS 3aKOHO/IaBCTBA IO0 3aBEPILICHHS IPH-

33 Bensnenny O. A. [InTaHHs NPABOHACTYNHUITBA NPM PeOpraHizalii cy6’eKTa TOCTOAPIOBAHHS IUISXOM 3JIHTTSL.
Miscnapoonuii scypuan «Ilpaso i cycninecmeoy. 2017. Bumyck 5. C. 13.

340 [Ipo nepxaBHy peecTpallito IPHANIHUX 0Ci6, (Gi3UYHUX OCIG-TiANPHEMIIB Ta TPOMaChKUX (OPMYBaHb: 3aKOH
Vkpainu Big 15.03.2003 p. Ne 755-1V. Bidomocmi Bepxognoi Paou Vkpainu. 2003. Ne 31-32. Cr. 263.

341 TIpo criporeH st poLEeAyp peopraHizalii Ta kanitanizauii 6aHkis: 3akon Ykpainu i 23.03.2017 p. Ne 1985-VIII.
Bioomocmi Bepxoenoi Paou (BBP). 2017. Ne 21. Cr. 241.
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Po3zoin 2

€IHaHHA 3 JIaTU JepXKaBHOI peecTparii 3MiH 10 BiToMocTeH, o MictsaTeest B €JIP
IOPUANYIHAX 0Ci0, Pi3MIHUX OCIO-TIATIPHEMIIIB Ta TPOMAACEKHUX (POPMYBaHBb IIO-
JI0 TIPaBOHACTYIHUITBA BaHKy-IpaBOHACTYIHUKA, a TAKOXX OJHOYACHOTO MOJaH-
HS1 JIOKYMEHTIB JUUIsI Iep>KaBHOI peecTpallii 3MiH 70 BigoMmocTeii npo baHk-mmpaBo-
HACTYITHHUK, 1[I0 MICTSThCS y TAKOMY PEECTPI, Ta JOKYMEHTIB ISl ISpIKaBHOT peect-
pauii npunuHenHs banky, mo npuenHyerbes. [[paBoHACTYMTHHUIITBO 111010 MaiiHa,
npaB Ta 000B’s13KiB baHKy, 110 IpHEAHYETHCS, BUHUKAE Y baHKy-TIpaBoHACTyITHU-
Ka 3 MOMEHTY, BU3HAYECHOT'O MepeJaBAIbHAM aKTOM, 3aTBEPIUKCHUM 3arajbHAMH
36opamu banky, mo npuennyerscs, ta banky-npaBonactynHuka. OTxe, BKa3a-
HUM 3akoHOM Ykpainu «[Ipo cnpomieHHs mporenyp peopraHisamii Ta Kamitai-
3amii 0aHKiBY», AKHWHA € CIEIialbHIM HOPMAaTHBHO-TIPABOBHM aKTOM, SIKHI pery-
JIIOE€ CIIPOIICHHS MPOIEAyp peopraHizaiii Ta Kamitauizamii came OaHKiB, MPSIMO
BCTaHOBJICHI BUKITIOUSHHS 100 3aCTOCYBaHHA 3aranbHUX HopM LIK Ykpainu ta
3akony Ykpainu «IIpo aepxaBHy peecTparlito pHIHIHUX 0Ci0, (i3uuHUX 0Ci0-
MIiJMPUEMIIIB Ta TPOMaChKUX popmyBanby. ToMy came nepedasanvrutl akm, 3a-
MBepOdCEHUN 3a2ATbHUMU 300pamu OAHKY, Wo NPUEOHYEMBCS, MaA OAHKY-NpAGo-
HACMYNHUKA € HATEHCHUM OOKA30M NPABOHACTYNHUYMBA OAHKY-NPABOHACYNHUKA
Wooo matHa, npae ma 0008 ’a3Kkie 6anKy, wo npueoHyemocs. Cyn anensminHol
iHcTaHMii BctaHOBUB, MmO 15.10.2019 mix AT «Anpda-bank» ta AT «Ykpcolr-
6aHK» Oyio MiANHMCaHO IepeAaBajbHUM aKT, 3T1THO 3 SKHM IIPABOHACTYIHUKOM
ycix akTuBiB Ta 3000B’s13aHb AT «Ykpcoudank» crano AT «Anbda-bank». 3Ba-
JKalOYM HA 3a3HaueHy BCTAHOBJICHY (DaKTHYHY OOCTaBHHY CIIPaBH, KOJICTisl CyJ-
niB KI'C y crpasi Ne 925/1874/13 Bix 15.04.2020 p. 3a3Haunia mpo MpaBHIIb-
HICTb BHUCHOBKY CyJy amessuidHoil iHcraHuii mpo te, mo 3asBy AT «Anbda-
BaHK» po 3aMiHy CTOPOHH NPAaBOHACTYITHUKOM HEOOXIJHO 3a0BOIBLHUTH Y,

Bumiesa3znadene na€ mifcTaBy A7 TAKUX BHCHOBKIB 1 IPOITO3UITIH:

— Yy 3aKOHOJABCTBiI Mae OyTH JOCATHYTHH TEeBHUI OanaHC iHTEpeciB K Kpe-
TUTOPIB, TAK 1 CAMHX TOCIIOJAPCHKUX TOBAPUCTB. | paMOTHO MPHUIHATE PillIeHHS
PO peopraHizaliio IPUANIHOI 0COON-O0P>KHUKA MOBUHHO 3MIIHUTH ii €KOHO-
MIYHI TO3HUIIi Ta MOJMIMIIUTH (piHAHCOBE CTAHOBHWIIE, TOMAI SK MPUIIMHEHHS a00
JIOCTPOKOBE BUKOHAHHS ICHYIOUHMX 3000B’s13aHb MOXKE CIIPHYMHHUTH peajbHy MIKO-
Jly IOpUINYHIN 0c00i-00pKHUKY, III0 peOpraHi3y€eThes, epepBaTH TOCHOAAPCHKI
3B’SI3KM, OCKUIBKH B pa3i peopranizaliii, Ha BiIMiHY BiJ JIiKBiJamii, rocrogapcbKa
JUSUTBHICTB TOCHIOAAPIOI0YOro cy0’€KTa HE MPUITUHAETHCS;

— YMHHE 3aKOHOJIaBCTBO 3 NMHUTaHb 3aXUCTy 3aKOHHMX IIpaB Ta IHTEPECIB Kpe-
JIUTOPIB IIiJ] Yac peopraxizaliii, BUPILIyIOYM OKpeMi npodiieMu, 1Mo’ s13aHi i3 mpo-
BEJICHHSIM peopraHizalii, OAHOYaCHO CTBOPIOE 3HAYHI MEPEHIKOAN JUisl e(PEeKTHB-
HOTO BUKOPHUCTaHHS IIbOTO IHCTPYMEHTA Y TOCHOIAPChKIi AisuibHOCTI. ToMy He00-
XiJIHO BpaxyBaTH, Mo-TiepIiie, JOCBif 3apyOiKHUX KpaiH Ta HaAyKOBE OOIPYyHTYBaHHS

342 TTocranosa Benukoi [Manatu Bepxosnoro Cymy Bin 15.04.2020 p. y cipasi Ne 925/1874/13. URL: http://reyestr.
court.gov.ua/Review/88814677 (nara 3seprenns: 30.08.2020).
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BUCHHMX CTOCOBHO CTATHEHHS 30UTKIB SIK 3aXO0My 3aXHCTy KPEAUTOPIB; MO-ApYTeE,
HEOOXIIHICTh 30alaHCyBaHHSI NMPHUBATHUX Ta MyOJIYHHX IHTEPECIB, OCKUIBKU U
0e3 Takoi JI0ZaTKOBOI rapaHrii, sIK BIAIIKOAYBaHHS 30UTKIB, iCHY€e IiepeBara Ha
KOPHUCTh TIPUBATHHUX IHTEPECiB KpemauTopiB Oe3 ypaxyBaHHS MyOIidHUX; i, TO-
TpeTe, MOTpedy HAyKOBOTO MPOTHO3YBAaHHS €KOHOMIYHHMX HACHIIKIB peaii3aril
CXBAITFOBAaHUX HOPM, SIKi PETYIIOIOTh TOCIIONAPCHKY MisITBHICT;

— BPaxOBYIOYH €KOHOMIYHY JOIIBHICTh peopraHizaiii, HeoOXiHO iHTEepecH
KPEIHUTOPIB 330BOJILHATH TUMH cocoOaMu 3a0e3NeYeHHs BUKOHAHHS 3000B -
3aHb, sKi Bke nependaveni y LK Vkpainu (Hampukiaa, yKIageHHSIM TOTOBOPY
3aCTaBH, IOTOBOPY HOPYKH). MOXKIIMBICTS IPUIMHEHHS 200 JOCTPOKOBOTO BUKO-
HaHHS 3000B’s3aHHS i Yac MPOBEACHHS pEOopraHi3allii MOUITHHO 3aKPillUTH
TLTBKH 32 HasIBHOCTI JI0Ka3iB Y CYJOBOMY ITOPSIJIKY IOJI0 PEALHOCTI 3arpo3H iH-
TepecaM KpeauTopiB. CTSATHEHHS 30MTKIB JOLIJIBHO 3aCTOCOBYBATH KPEIUTOPY
TITBKU K 3aXiJ] BiAMOBIIaJBHOCTI, @ HE 3aXUCTy. BomHOYAC piBHI MOXKIHMBOCTI
3aXMCTY TIOBHHHI MaTH KPEIUTOPH YCiX TOBapHUCTB, III0 PEOPraHi3yOThCs, 30Kpe-
Ma 1 Tux cy0’ekTiB, SKi B pa3i peopranizalii He NPUIHHSIOTHCS (HAIPHKIAJI,
y pa3i MpoBEJeHHS IPUETHAHHS Ta BUILTY).

3anpornoHOBaHi MUISIXH YAOCKOHAIEHHS Ta TOJANIBIIOT0 PO3BUTKY 3aKOHOIAB-
CTBa PO 3aXHMCT MPaB KPEAUTOPIB IIiJ] 4ac peopraHizaiii 3a0e3medyoTh MOKIIU-
BICTh BCTAHOBUTH HAJIC)KHUI OallaHC IHTEpPECiB MK KPEIUTOpPaMHU Ta rOCIoja-
prorounMH cy0’eKTamMu, 3HATH Oe3MiJCTaBHEe CTPUMYBaHHS IPOLECy peopraHisa-
11, 30Kpema, 3poOUTH MPUBAOIMBUMHU Ta ePEKTUBHUMH TaKi GOPMHU YKPYITHEHHS
0i3Hecy, SIK 3TUTTS Ta MPUETHAHHSA, [II0 B yMOBaX 3pOCTaldoi moTpedu B KarriTa-
Jizarii, yKpyImHEHHI TOCIOAapIOI0Y0oro cy0’ekTa i 30epe’KeHHI OCTaHHBOTO SIK
KOHKYPEHTOCIIPOMOKHOTO TOBAPOBUPOOHHKA € HAUOLITBII MTOITHPEHIMH.
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PO3JILT 3

3AXHCT IIPAB TA IHTEPECIB YYACHHUKIB BIJHOCHH
THTEJEKTYAJBHOI BTACHOCTI

3.1. 3araabHi 3acaau i HANPSIMHM YIOCKOHAJIEHHS 3aXHCTY MPaB Ta iHTepeciB
YYaCHMKIB BiTHOCHH iHTeJIEKTyaIbHOI BJACHOCTI

Kosans 1. @.,

0-p 10puo. HAyK, OOyeHm,

O0eKaH IpuouyHo2o (haxyiememy,

3asidysay kaghedpu yusinbroeo npasa i npoyecy (2014-2019 pp.)

HeoOxignicTh 3a0e3nedeHHs e()eKTUBHOTO 3aXHUCTY IpaB Ha 00’ €KTH iHTEJeK-
TyaJbHOI BJIACHOCTI OOYMOBJIEHA HEPO3PUBHHUM 3B’SI3KOM MIX CTAHOM 3axHILe-
HOCTI IMX TpaB Ta Pe3yJIbTATUBHICTIO TOCHOJAPIOBAHHS IXHIX IPaBOBIIACHHUKIB.
PiBeHb 3aXHCTy TpaB iHTENEKTyaJbHOI BIACHOCTI BU3HAETHCS OJHHUM i3 KIIFOUO-
BUX (DaKTOPiB YCHIXy B PHHKOBOMY CEpEIIOBHIII.

CyuacHuil cTaH 3aXUCTy NpaB Ha 00 €KTH IHTEJEKTyaJbHOI BIIACHOCTI Xapak-
TEPU3Y€EThCS HU3KOI CHCTEMHUX BaJl, Cepell IKUX, 30KpeMa, HeI0JIKH NPaBOBO-
T'O peryJtoBaHHs, SKi YCKIaIHIOIOTh KBami(ikalito HenmpaBOMIpHUX il Ta Jal0Th
MiICTaBU JJIs1 37I0BXXKMBaHHSI IPaBaMH Y I1iii cdepi, mpodiieMu BUOOpPY HAJIEKHOTO
1 e)EeKTUBHOTO CIOCOOY 3aXKCTY, CIa0KICTh PEBEHTUBHOTO 3aXUCTY TOLIO.

OxkpeMi acTieKTH BHPIMICHHS 3a3HaUYSHHUX MPpobieM nepeOyBaroTh B IEHTPi yBa-
T'H HayKOBIiB. 30KpeMa, I1i muTaHHs 1ociimkyote H. M. Muponenxo, O. I1. Op-
mok, O. 1. Xaputonosa, P. b. lllumka ta inmmi aBtopu. IlutaHHS CymoBOTO mMO-
MIEPETHBOTO 3aXUCTY TPaB Ta 3aKOHHMX iHTEpECiB Cy0 €KTIB TOCIIOAAPIOBaHHS OyITH
HpeMETOM yBard aBTopiB Liei MoHorpadii**®. BogHouac npobiaemaTuka Opaso-
BOT'0 3a0e3MeUeHHS ePEKTUBHOTO 3aXUCTy MAHOBHX IIPAB iHTENEKTYaIbHOI BiIac-
HOCTI € IWHAMIYHOKO i TaKO0, III0 BUMArae MoJaIbIIOr0 BUPIIICHHS BiIMOBIIHO
JI0 Cy9acHHX YMOB €KOHOMIYHOTO PO3BHUTKY i CTaHY 3aKOHOJABYOTO PEryIFOBaHHS.

3 oAy Ha 3a3HayeHe, BKIMBUM € JIOCITIPKCHHS aKTyalbHHUX IIpo0OjeM mpa-
BOBOT'O PETYJIIOBAHHS 3aXHCTY IIpaB IHTEJEKTyaJbHOI BIACHOCTI 1 BU3HAYCHHS
IULIXiB IXHBOTO BHPIIICHHS B aclieKTi 3a0e3nedeHHs] e(eKTHBHOCTI Ta JA1€BOCTI
TAKOT'O 3aXHUCTY.

Jocnimpkyro4n mocTaBiIeHi MUTaHHs, JOUUIBHO, HacaMIepes, 3a3Ha4uTH, 110
3aXHCT TpaB Cy0’ €KTIB TOCIOAPIOBAHHS 3arajioM i MpaB iHTENeKTyaIbHOI Blac-
HOCTI 30KpeMa, € Ba)JIMBOIO CKJIAIOBOI0 MEXaHI3My MiJTPHUMKH IPaBOMOPSIKY.

3% Bensinepuu O. A. CripHi NUTaHHS BKUTTS 3aM00DKHUX 3aXOJiB y rocrmonapchkoMy cynounHctsi. Cynpoycrpiit i
cynounHcTBO B YKpaiHi. 2007. Ne 4. C. 36-42; Koainb 1. ®. 3axuct npas y chepi iHTeIeKTyalbHOI BIACHOCTI: MpobiieMu
3aKOHOJJaBYOro 3a0e3eueHHs Ta IpaBo3acTocyBanHs: MoHorpadis. Kuis: H/II IB HAIIpH Ykpainu, Jlasyput-Ilomurpad,
2011.320 c.
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B. C. Minam BHOKpeMITIOe TpH OJIOKH MOPYIIEHb CYCIIJIBHOTO T'OCIOIAPChKOT0O
MIPaBOMOPSIKY B aCTeKTi TOTOBIpHOI MPOOIEeMaTHKH, SIKi BiIOMBAIOTH BCE Pi3HO-
MaHITTS IPOTUIPABHUX Jii y TOCIIOAAPChKii cdepi, a TOMy MOXKYTb OyTH MpH-
JaTHUMH JUIsl OUIBII MIMPOKHUX JOCIHIIKEHb, 30KpeMa y cdepi iHTeleKTyaIbHOl
BitacHocTi. [lepuinii GJIOK yTBOPIOIOTH NOPYLICHHS 3arajibHAX 3acaj rOCIOIapio-
BaHH, 3arajJbHUX MIPUHIUITB 3AIHCHEHHS TOIO YH IHIIOTO PI3HOBUAY TOCIOIap-
CBKOI JIISUTBHOCTI, 8 TAKOX MPOLECIB, CIIPSIMOBAaHNX Ha €KOHOMIYHI TIEPETBOPEHHS;
OpyTUR OJIOK — TMOPYIIEHHS MOPSAKY 3aHATTS TUM YH HIIAM Pi3HOBHIOM IIif-
MIPUEMHHIIBKOT ISUTBHOCTI, TPETiil OJIOK — MOPYIIEHHSI HOPMATHBHO BCTAHOBJICHUX
YMOB i IpaBHJI PUHKOBOTO 00MiHy**,

Buxonsun i3 OKpecieHuX Ipyl IHOPYIIEHb CYCIIJIBHOIO TOCIOAAPCHKOTO 10~
PAZKY, BapTO BH3HATH, IO MPABONOPYILICHHS, SIKi [TOCATAIOTh HAa NpaBa y4acHU-
KiB BiJIHOCHH IHTENEKTyaJIbHOI BIACHOCTI, 32 CBOIM HETaTUBHHUM BIUIMBOM Ha
CTaH rOCHOAAPCHKOTO MOPSAKY B OLIBIIOCTI BUMAIKIB MOXYTh OyTH OJHOYACHO
BiJJHECEHI JI0 KOXHOTO 3 Ha3BaHUX TPbOX OJIOKIB. L{eif BUCHOBOK HAOYHO 1ITFOCT-
PYETBCS HA IPHUKIIAl HAHITOMIMPEHIIOT0 PaBOIOPYIICHHS y cdepi iHTeNeKTyab-
HOI BIIACHOCTI — KOHTpa(akmii — HempaBOMipHOTO BUKOPHUCTaHHA 00’€KTiB iHTe-
JIEKTyaJIbHOT BJIAaCHOCTI. 30KpeMa, MOPYIIHUK, 3IIHCHIOIOUHN «I1apa3uTyloui» 3a
CBOEI0 CYTHICTIO HETPaBOMIpPHI Jdii 3 BUTOTOBIICHHS, peami3amii KOHTpadaKkTHOT
MIPOIYKIIIT, MO-TIeplie, Mocarae Ha BUXIHI 3acaii TOCIIOIapIOBAHHSI, ajke HE BU-
3HA€ TapaHTOBAHOTO JEP’KaBOIO BHKIIIOUHOTO ITpaBa cy0’e€KTa rocronaploBaHHs,
NOpYyLIye PHHKOBY PiBHOBAry, IpaBuiia JOOPOCOBICHOI KOHKYpPEHLIl; Mo-Iapyre,
MOPYIIYE MOPSIIOK 1 YMOBH 3aHATTS THM YH 1HIIUM PI3HOBUIOM IiANPHEMHHUIIBKOT
JISTTBHOCTI, aJKe 3/11HCHIOE HelleralbHy (TIHbOBY) €KOHOMIYHY AisUTBHICTH (B Yac-
THHI KOHTpaaKTHHUX Iii); MO-TpeTe, TOPYIIye 3aKOHOAABYO BCTAHOBIICHI BUMO-
I'H JI0 PUHKOBOTO 000pOTY MaifHOBHMX IpaB IHTEJIEKTYaJIbHOI BJIACHOCTI, BiZIO-
BIJJTHO /10 SIKMX BHKOPHCTaHHS 4y)KOTo 00’€KTa IHTEJICKTyaJbHOI BJIACHOCTI Mae
TPYHTYBATHCS HA TiJICTaBi BiIIOBITHOTO JOTOBOPY.

3 ommsgay Ha 1€ MOXKHA CTBEPDKYBATH, IO BHCOKHI DPIBEHb €KOHOMIYHOI
i comianbpHOi HeOE3MeKn IPaBoONOpyIIeHb y cdepi iHTeNeKTyaIbHOI BIACHOCTI
3YMOBIICHHH MOCSTaHHIMH Ha 0a30Bi 3acaan (GpyHKIIIOHYBaHHS CYyCIIJIBHOTO TOC-
M0JJAPCHKOTO MOPSIIKY, 110, 31 CBOr0 OOKY, BUMarae po3poOKH JTi€BUX 1 e(heKTHB-
HUX 3ac00iB IPOTHUIIT TPABOIIOPYIICHHAM Y il chepi rocrnoaapCchKuX BiTHOCHH
1 BIUIMBY Ha MMOPYIIHMKIB. 3a TAKUX YMOB CTa€ OYEBUIHHM, 1[0 BUKIIOYHO PHH-
KOBa CaMOpEryJIsLisl POIIECiB 3aXUCTy IIpaB NPABOBJIACHHUKIB HE 3/1aTHA 3a0e3-
MIEYUTH HAICKHHUU TPABOMOPSAOK Yy HociimkyBaHil cdepi. [ToTpibHI cucTemHi
3aXO0[IH IOJIO0 MIATPUMKH MPABOMIPHOTO MOPSAKY pealtizallii i 3aXKucTy npas MpaBo-
BJIACHHKIB, 30KpeMa i EKOHOMIYHOTO XapakTepy, po3’sICHIOBaJIbHUX, BUXOBHUX
3axoAiB Towo. [Ipy oMY IOPUIMYHI MEXaHI3MH MalOTh HaBaXKIIMBIIIE 3HAYCHHS,

34 Minam B. C. Komepuiiiuii IoroBip y rocnoaapcbkoMy Mpasi: TEOPETUUHi TIPOGIEMH CTAHOBIEHHS Ta PO3BUTKY:
uc. ... 1-p ropua. Hayk: 12.00.04 «I"ocnogapcske paBo; rocoapchKo-IponecyaibHe npaBoy»; HanionansHa opuanaHa
akaziemist Ykpainu imeni SIpocinasa Myaporo. Xapkis. 2008. C. 48-52.
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Po3zoin 3

3aKpIIJIIOI0YH B 3aKOHO/IaBYHX aKTaxX MOJEINI ITPaBOMipHOI ITOBEIHKN yYaCHHUKIB
BiTHOCHH IHTEJIEKTYaJIbHOI BIACHOCTI i 3aX0/H JEP>KaBHO-TIPUMYCOBOTO BIUIUBY
Y pa3i HeBIAMOBIHOCTI IXHBOT MOBEIHKH PABOBUM HOPMaM.

VY 1ocKOHAJEHHS 3aXMCTy NpaB IHTEJEKTyaJIbHOI BJIACHOCTI Mae 3MiMCHIOBaA-
THCS 32 pi3HUMHU HanpsiMamu. OTHAM i3 HUX € 3a0e3MevYeHHs HaJIe)KHO] CIIeriai-
3al1ii MPaBOBOTO PETYJIFOBAHHS IIUX BIIHOCHH B YaCTHWHI BU3HAYCHHS B CIICIialib-
HHX 3aKOHaX 3MICTOBHOI'O BH3HAUCHHS TIOPYIIECHb ITPaB Ha Pi3Hi 00 €KTH 1HTEIEK-
TyallbHOI BJIACHOCTI, KOHKPETH3allii BUAIB TaKMX MOpyIIeHb. Hapasi B unHHIX
CIEIiabHUX 3aKOHAX 3aCTOCOBAaHI Pi3HI MiAXOIU 0 BU3HAYCHHS MOPYIICHb, 3a-
KOHM ONEPYIOTh PI3HUMH HOHSTTSAMH 1 TEpMiHAMH ISl TO3HAYEHHS MOPYIICHD 1
iXHIX O3HaK, MICTATH CyIEpPEWwINBI Ta HEY3TO/KEHI (OPMYIIOBAaHHS MOPYIIEHB
IIOZI0 PI3HUX O00’€KTIB IHTENCKTYalbHOI BIACHOCTI, 3aKIaJal0Th 3[cOLIBIIOrO
PaMKOBI1 XapaKTEPUCTHKH HEMPABOMIipHUX Jil.

He Bupimytots 1iei npobnemu i 3aranbhi Hopmu LK Ykpainu, 3akpimitoroun
JIMIIe HOPMY, BIIOBIHO 1O SIKOT ITOPYIICHHS ITPpaBa IHTEJIEKTYaJIbHOT BIACHOCTI
TATHE 32 coOoro BimmoBimanpHicTh (4. 1 cr. 431 LIK Vkpainm). 3 ornmsagy Ha 1e
H. C. Ky3HenoBa crpaBeInBO JOKOPSIE€ BITYU3HSHOTO 3aKOHOMABIIA 32 BiIACYT-
HICTP JIEraJbHOTO BWU3HAUYCHHS MHOHSITTS MOPYLICHHS Yy cdepl IHTeNeKTyalbHOl
BIacHOCTI*.

VY 3aKOHO/ABCTBI BIICYTHSI y3TO/DKEHICTh 1 CUCTEMHICTh Y MUTAHHAX 3arajb-
HOTO JUIsl BCi€l chepy IHTENEeKTyanbHOT BIACHOCTI PO3MEXyBaHHS IIPaBONIOPYIICH-
HS 3 HIIVIMH ITiCTaBaMU 3aXHCTY, apke B HopMi cT. 431 LK Vkpainu 3akpime-
HO, L0 «MOPYIIEHHS IpaBa IHTEJIEKTyaJbHOI BJIACHOCTI, 30KpeMa HEBU3HAHHS
IILOTO TpaBa a0o0 MOCATaHHS Ha HHOTO, TSATHE BiIIOBIAANBHICTD. ..». Y HaBeJeHIN
HOpMI 3aKJa/leHO MOMMJIKOBHU MiAXif, 32 SKMM HEBU3HAHHS IpaBa BBAXKAETHCS
PI3HOBU/IOM TPaBONOPYILIEHHS, 1, SIK HACIHIJOK, MiJICTABOIO VIS TPHUTATHEHHS
0co0wu, 1110 He BU3HAE NPABO, /10 IOPUANIHOI BiIIOBIAIEHOCTI.

Sk 3a3HaYeHO BUIIE, BU3HAYCHHS MOPYIICHD V CIEHiaThbHAX 3aKOHAX y cdepi
MIPOMHCIIOBOT BJIACHOCTI C(OPMYJILOBAHO MOBEPXHEBO 1 PAMKOBO (37€0UIBILIOIO
4yepe3 MOHATTS «OyAb-sKe IMOCSATaHHS Ha IpaBa...»), a MIONO0 JESKHX 00’€KTiB
(HampuKIaa, KOMepIliiiHe HaiiMeHyBaHHS) (OpMYITIOBaHHS MOPYIICHHS B3araii
BiZicyTHE. Takuil pUIOM 3aKOHO/ABYOI TEXHIKM Y BHU3HAYCHHI MiJCTaB JUIA 3a-
XHCTY MPaB HaBps UM 3aCiyroBYy€ Ha mATPUMKY. I. A. [TokpoBCchKmii mucas, 1110
3aKOHOAABELb MOXE B THX BHUIIQJKaX, KOJM 3 THX Y IHIIMX NPUYUH TOYHE BHU-
3HAYEHHS HOMY He JaeThcsi a00 € yTPYIHEHHM, «BUCIOBUTH CBOIO JYMKY B 3a-
ranpHill HeBH3HAYCHINA (HOpMi, HATaBIIX MOTIM BUKOHAHHS TAKOTO «KAayIyKOBOTO
naparpada» Ha BillbHHI po3riisi cyay»34,

BoueBuib, HOpMaTHUBHI TOJIOKEHHS, TIOB’sI3aHi 13 3aKpIIUICHHSM IOPHIMYHO
3HAYYIIMX O3HAK 1 BUJIB IPOTUIPABHUX Jiii, HE MAlOTh HAJICKATH 0 3a3HAYCHHX

34 TlpaBoBa cucrema Ykpainm: icropis, cram Ta mnepcrnextusu: y 5 T. T.3: I{usinsHo-npaBosi Hayku. IIpuBarhe
npaso / 3a 3ar. pen. H. C. Ky3nenosoi. Xapkis: IIpaso, 2008. C. 385.
346 TTokposckuit M. A. OcHOBHBIE IPOGIIEMBI TpakAaHCKOro npasa. Mocksa: Craryt, 1998. C. 95.
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y IIATATi BUIIAJIKIB, a IOBHHHI OyTH MaKCHMAIEHO KOHKPETH30BaHI Ha 3aKOHO/IaB-
YoMy DiBHI, IO € TapaHTi€I0 e(hEeKTUBHOTO 3aXWCTy MpPaB MOTEPIIJIOrO Cy0’ €KTa
Wi HEJOMYILEHHsI MPUTSATHEHHS 10 IOPUANYHOI BIAMOBIIAIBHOCTI 3a Aii, M0 He
BBa)KAIOTHCS IPABOIIOPYIICHHSIM.

HasiBHuit piBeHb HOPMATUBHO-TIPABOBOI PEriIaMEHTAIII] CBIIYUTH PO HEOOXi-
HICTb BUPOOJICHHS IJTICHOTO CHCTEMHOT'0 MiIXoay A0 dopManizamii y IpaBOBUX
HOpMax MOHSTTSI, 03HAK, BU/IB A1l (0e3/isIbHOCTI) 1 IXHBOTO PO3MEKYBaHHS, SIKi
MaloTh BU3HABATHUCS MiZICTaBaMU JJIsl 3aCTOCYBaHHS BiIIOBIIHUX CIIOCOOIB 3aXH-
CTy 3a MOpYUICHHs y cepi iHTeIeKTyanbHOI BJIaCHOCTI (IPaBONOPYILIEHHS, He-
BU3HAHHS IIPaB, OCKApKEHHA IIPaB, 37I0BKMBAaHHS IIPaBaMu).

Lle 3aBoaHHA Ma€ BaXKJIMBE 3HAUCHHS 3 NOIIIAY €()EKTHBHOCTI 3aXHCTY, Bpa-
XOBYIOUH HEOOXiMHICTh 3a0e3MeueHHs, MMo-TIepIle, iHTepeciB MPaBOBIACHUKIB Y
0e3TMepeKoqHOMY 3MIHCHEHH] HaeKHHUX iM TIpaB 1 3aKOHHHX iHTepeciB Ha 00’ €K-
TH iHTEJIEKTYaJbHOI BIACHOCTI; MO-pyTe, e()eKTUBHOTO MOMEePEIKESHHS, BUKOPi-
HEHHS i, OB’ I3aHMX 13 MOPYIICHHSM IIpaB i iHTEepeciB y cdepi iHTeIeKTyalb-
HOI BIIACHOCTI; TIO-TPETE, BUKIFOUECHHS MOKIMBOCTI O€3MiICTaBHOTO IPUTATHEHHS
0ci0 70 IOpUINYHOI BiIMOBIMANBHOCTI, aJKe BiIOMO, 1[0 OCHOBHUM ii MPHHITU-
TIOM € TIPUTSITHEHHS JI0 BiMOBIAATEHOCTI JIMIIIE 32 [Ii1, SIKi BI3HAHI 3aKOHOM IIPaBO-
MTOPYIICHHSM.

VY mporieci yZ0CKOHaIEHHS 3aKOHOAAaBYO1 BU3HAYECHOCTI ITiICTaB 3aXUCTY IIPaB
IHTEJIEeKTYyaIbHOI BJIIACHOCTI BapTO OpaTH 70 yBard, 10 MOpPYyIIeHHS y il cdepi
MIPEACTaBIICH] SIK HEMPAaBOMIPHUMHM JisIMH 200 Oe3IisUIbHICTIO, IO TTOB’s3aHi i3
HEBUKOHAHHSIM a00 HEHaJIE)KHUM BUKOHAHHSM JIOTOBIPHHX 3000B’s3aHb (JiLEH-
31MHUHA JOTOBip, AOTOBip KOMEPLIHHOI KOHIIECIT), TaK 1 1103aJ0rOBIpHUMH IIOpY-
meHHAMH, BianosiaHo o 'K Ykpainu, — nopyneHHsIME npaBuil 31HCHEHHS roc-
noJapchbkoi JisuibHOCTI. OCTaHHI MOJISTaloTh Y BYMHEHHI 0CO00I0, SKa HE Tepe-
OyBa€ 3 NPaBOBJIACHUKOM B JIOTOBIPHMUX BiJIHOCMHAX, HENPAaBOMIPHUX i, sIKi
MOCATal0Th HA HOro MpaBa Ta iHTepecH y cdepi IHTEeIeKTyaIbHOT BJIacHOCTI (Ha-
MIPUKIIAJ, KOHTpaaKilis), a TAKOXK MyOIIIuHI IHTEPEeCH LIOI0 HAJIEKHOTO (HYHKIIO-
HYBaHHSI €KOHOMIKH, (DIHAHCOBOI CUCTEMH JepP)KaBH, PO3BUTKY €KOHOMIYHOI KOH-
KypeHuii (30kpeMa, He1oOpocoBicHa KOHKypeHIis). ToOTo HaeThes mpo mpaso-
NOPYLICHHS, SIKI BUMHSIOTBCA Y MEXaX «TOPHU30HTAIBHUX» 1 «BEPTHKAIBHUX)
BiTHOCHH 010 O0’€KTiB iHTeNeKTyanpHOi BiacHocTi. Lli ocobmmBocTi BUIB
MPaBONOPYLICHh MAIOTh BPaXOBYBATUCA y MPOLECT YAOCKOHATIECHHS HOPMATUBHUX
MTOJIO’KEHb II0/I0 CUCTEMH MPABONOPYIICHD 1, BIAMIOBIAHO, BUIB 1 3MICTY CITOCO-
0iB MPHUBATHO-TIPABOBOTO 3aXHCTY 1 3aXOJIiB MyOJIIYHOTO BILIUBY Ha MOPYITHUKA
BiJIIOBiTHUX TIPaB.

JloroBipHi NpaBONOpPYIIEHHS CTAHOBJIATH HEMPABOMIpHI Iii ab0 Oe3isIbHICTh
CTOPIH BiATIOBITHOTO JIOTOBIPHOTO 3000B’I3aHHS, 10 NOJIATAIOTh Y HEBUKOHAHHI
a00 HeHaJIe)KHOMY BUKOHAHHI 00OB’SI3KiB 3a JIOTOBOPOM.

Bapro 3a3HaunTH, 1110 HaNiOHAIBHUH PUHOK NPaB IHTEJIEKTYaJIbHOT BIIACHOCTI
nepeOyBae Ha ctafii GopMyBaHHs. Y KpaiHaX 31 CPOPMOBAHMMH IHHOBAIIHHUMU
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€KOHOMIKaMHU PHHOK ITUX TPaB € OB Ti€BMM, MPO IO CBiTYaTh BUCOKI EKOHO-
MiuHi Hoka3HUKH Horo obcarip®’. B Vkpaiui 3 ornsany Ha (akydbTaTHBHUIN Xa-
pakTep IepXxaBHOI peecTpamii JOroBOpiB y cdepi iHTeNeKTyanbHOI BIACHOCTI
peabHU CTaH MO0 BHIIB i 00CATIB JOTOBIPHOI peaizallii mpaB iHTEICKTyallb-
HO{ BIACHOCTi JOCTOBIPHO HEBITOMHH.

UnHHE 3aKOHOJABCTBO 3aKPIIUTIOE HEBHUYEPITHWUH TEPETiK BHIIB OTOBOPIB
00 PO3MOPSIKEHHS MAaifHOBUMH TIpaBaMH 1HTEJIEKTYaJIbHOI BIIACHOCTI: JIilIeH-
31i{HAH TOTOBIp, TOTOBIp PO CTBOPEHHS 32 3aMOBJICHHSIM 1 BHKOPHCTAaHHS 00’ €K-
Ta TpaBa IHTENIEKTYaIbHOI BIACHOCTI, IOTOBIP MPO IEPeIaHHs BUKIIOUHHUX Maii-
HOBUX NPaB IHTENEKTYyaJbHOI BIACHOCTI, IHIIUH JIOTOBIp IOJ0 PO3IOPSIKEHHS
MaiHOBHMHU TIpaBaMH iHTENEKTyaIbHOI BiacHOCTI (4. 1 cr. 1107 LuBineHOTO KO-
JieKkcy YKpainu).

Ha nouarkoBoMy erarii po3BUTKY B KpaiHi pUHKY IIpaB iHTEJIEKTYyaJIbHOT Bllac-
HOCTI BKa3aHi JOTOBipPHI KOHCTPYKIIIT I[IJIKOM 33/I0OBOJIBHSIIH TIOTPEOH YYaCHHUKIB
BIJJHOCHH IHTEJIEKTYaJIbHOI BJIACHOCTI. 3 YacOM PHHOK HaIpalloBaB NPaKTHKY
yKJIaJIeHHS] HEMOIMEHOBAaHUX JIOTOBOPIB Y Wit cdepi (HOroBip mpo HEPO3roJIoIIeH-
Hsl KOMEpIIiHHOT TaEMHMIII, Iepeiady HOy-Xay *®), a Takos JOrOBOPIB 3MillIAHOTO
XapakTepy, sIKi MICTSATh YMOBH (€JIEMEHTH), XapaKTepHi IJIsl Pi3HUX BUJIB JIOTO-
BOpIB, 30KpeMa i ITPO PO3MOPSKEHHS IPaBaMU 1HTEJIEKTyaIbHOI BIACHOCTI (J10-
TOBIp KYMiBIi-IPOJaXy MiIIPUEMCTBA SIK €AMHOIO MaHOBOTO KOMILIEKCY, J0
CKJIa[ly SIKOTO BXOZATH ITpaBa 1HTEIEKTyalbHOI BIACHOCTI; JOTOBIp PO CTBOPEH-
Hs peKJIaMH, B SKOMY BH3Ha4€HO YMOBH BHKOPHCTAaHHS 00’ €KTiB IIpaBa iHTENIEK-
TyaJIbHOI BJIACHOCTI).

3 yCKIJIQJIHEHHSIM SKOHOMIYHHUX BIJIHOCHH BiJ0yBa€ThCs PO3IIUpPEHHS cdep i
CII0Cc001B 3aTy9eHHS TPaB IHTEIECKTYaIbHOI BIIACHOCTI 10 EKOHOMIYHOTO 000pOTY.
Cy0’€KTH TOCHIOJapIOBaHHS MTOCTYIIOBO YCBiTOMITIOIOTh MOKJIMBICTH OTPUMAaHHS
E€KOHOMIYHOTO e(heKTy BiJ Pi3HOMaHITHHUX aKTiB KOMEpIiami3allil ImpaB Ha iHTEIIEK-
TyaJIbHI IPOAYKTH, 30KpeMa, IIUIIXOM IXHBOI'O BHECEHHS SIK BKJIaIy 10 CTaTyTHO-
TO KamiTanry IOpUINIHOI 0COOM, BUKOPUCTAHHS SIK MIPEAMETa 3aCTaBH, 3TyUCHHS
IO CIITBHOI MTiSUTBHOCTI TOIIO. BomHOoYac crienmgika MeXaHi3MiB peatizarii Bka-
3aHMX Ccr1oco0iB Tmepeadi npaB 3yMOBIIIOE HEOOXIHICTh BUPOOJIEHHS aJeKBAaTHOT
uiit cnennoini mpaBosoi Gpopmu. He Bci ciocoOu nepenanHs MpaB iHTEIEKTyab-
HOi BJIACHOCTI MOXYTh OYTH OIOCEPEAKOBaHI JHIIE 3aKpimieHuMH B c1. 1107
LK YkpaiHn 10oroBipHUMH KOHCTPYKIIISIMH.

KoxxeH 13 okpeceHuX BU/IB TOrOBIpHOT (popMu mepeaanHs npaB XapakTepH-
3YETBCS BiMOBITHUM crieu(piYHAM HaOOpOM O0OB’S3KiB CTOpIH, TOMY i ITOpY-
IICHHS 32 I[MMH JOTOBIPHUMHU 3000B’SI3aHHSAMH BiIPI3HAIOTHCS. 30KpeMa, cepel
MOPYIICHD 3a JIIEH3IHHUM JOrOBOPOM HayacTillle BUMHSIIOTHCS Taki Jii: BUKO-

347 LHughpor, xapaxmepusyrowue o6vemsl npooadic npae Ha urmeniekmyanshyio cobemeennocms. URL: http:/Mww.treko.
ru/show_article_893

348 fgopcrka O. JJoroBopu y cdepi iHTETeKTYalbHOTO IpaBa; MPo6IeMH 3aCTOCYBAHHS YMHHOTO 3aKoHO1aBcTBa. URL:
http://aphd.ua/publication-166
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PHCTaHHS BHHAXOJy, MPOMHUCIOBOTO 3pa3ka CHOCOOOM, IO He MependadeHo B
JIOTOBOPI, TIOPYIIEHHS! YMOB JIOTOBOPY HPO CTPOK i TEPUTOPiI0O BUKOPHCTAHHS
00’exTa. JIo MOroBipHUX MOPYIIEHB Y JiTEpaTypi BiIHOCATh TAKOXK HECBOEYACHHUI
MMOYaTOK BUKOPUCTAHHA 00’€KTa B pasi, KOJIU PO3MIp JiLEH3IHHIX IIaTeXKiB 3a-
JIEXKHUTB BiJ 00CATY BUKOPUCTAHHS Y,

3Ba)kalouyM Ha HAasIBHICTh CIIEIM(IKU JOTOBIPHUX KOHCTPYKIIN y cdepi mepe-
Jayi paB Ha 00’ €KTH IHTEJEKTYaJIbHOI BIACHOCTI, HABPSA YK JOLILHOIO 1 MOX-
JUBOIO € pOo3poOKa BCiX MOXKIIMBUX Pi3HOBHIIB 1 O3HAK JOTOBiPHUX HOPYIIECHB Y
it cdepi. YMOBOIO MOBHOLIIHHOTO 3aXHCTy TpaB CTOPIH Y MeXaxX JOTOBIPHUX
3000B’s13aHb Ma€ BU3HABATUCSI HAJIE)KHA HOPMaTHBHA XapaKTEPUCTHKa 000B’SI3KiB
CTOPIH 3a BIAMOBIAHUM IOTOBOPOM, sIKa Ja€ MiICTaBH yYaCHUKAaM 3000B’s3aHHS
3IHCHIOBATH CaMOPETYIIFOBAHHS CBOIX B3a€MOBITHOCHH, 30KpeMa 1 010 KOHCT-
PYIOBaHHS BHIIB HENPABOMIPHOI MOBEAIHKH Ta MepeadaueHnX IOrOBOPOM 3aX0-
JIiB BIUIMBY Ha ITOPYIIHUKA.

YuHHE 3aKOHOMAaBCTBO YKpalHW HE BHUKOHYE IIOBHOKO MIPOIO TaKe 3aBIaHHS.
30Kpema, SKIIOo BIATIOBIIHO A0 T0roBOpYy KoMmepuirHoi konmecii Hopmu ['K Ykpai-
nu 1 K Ykpaian MicTsTh meBHI nepeniku 0OOB’SI3KIB CTOPIH, TO BU3HAYCHHS
000B’sI3KIB 3 JIIIEH31I{HUM JIOTOBOPOM, JOTOBOPOM TIPO BiAUYKEHHSI BUKITIOYHUX
npaB B3araji BiicyTHi. Takuii cTaH NPU3BOANTH IO TOIIUPEHHS y PAKTUI TOC-
molaproBaHHs (PAKTiB, KOJH 3a BIICYTHOCTI, 3 OfHOTO OOKY, HOPMATHBHHUX IIO-
JIOXKEHb y YaCTHHI KOHKpeTHu3amii 060B’A3KiB CTOpiH, a 1HIIOT0, — IOCBIAY yKJIa-
JICHHS BiJIIIOBITHUX JOTOBOPIB BITYM3HIHIUMH BUPOOHUKAMH, IHTEPECH YIaCHUKA
JIOTOBIPHUX BiJJTHOCHH Y pa3i iXHbOro HEBU3HAHHS, MOPYILICHHSI BUSIBISIIOTHCS He3a-
XHIICHUMH, MAIOTh MiCIe BUITQIKH 3TTOBKUBAHHS 3 OOKY 1HIIIOT CTOPOHH IOTOBOPY.

[TponoBKytoun XapakTEpHCTHKY MiJICTaB 3axXMCTy IpaB i iHTepeciB y cdepi
IHTEJIEKTYaIbHOI BJIACHOCTI AOLJIBHO NOPYIIUTH MTUTAHHS PO HEOOXIAHICTH IX-
HBLOTO PO3LIMpPEHHS. MeThes mpo A, sKi e He HaGyIH BCIX 03HAK MOPYLICHHS
TpaB, ajie CTAaHOBJIATH peallbHy 3arpo3y #oro BunHeHH. [lotpeba B monepemkeH-
Hi Ta TPUIUHEHHI TaKuX Iiii 00yMOBIIEHA HEMAaTepiadbHOI MPHUPOIOI0 OyIIb-
SIKOr0 00’€KTa IHTEJIEKTyaJbHOI BJIACHOCTI, Yepe3 SIKy Ha MPaKTUI[l BUHUKAIOTh
CKJIaJIHOILI 3 BUSIBJICHHSIM MEXI, sIka J]a€ 3MOT'y TOBOPHUTHU TPO (haKT BUKOPHCTAH-
HS HeMaTepialbHOro 00’ €KTa, SKIIO MO3UTHBHHUN €(DeKT Bil TAKOTO BUKOPHCTaH-
HSI TIOPYIIHUK III¢ HE OTPUMAB, a TUIBKHA CTBOPHB IIEPEyMOBH JUI KOMEPLIHHOTO
BMKOPHUCTaHHS [IbOTO HeMaTepianbHoro 06’ exkta®,

Ha 3aransHOMYy piBHI — y cT. 15 LIK Ykpainu — 3a3HaueHi Jii He Ha3BaHO ce-
pexn dakTryHUX mincTaB M 3aXUCTy. HaTomicTh B iHIIMX HOpMax MUBUTFHOTO H
TOCIIO/IapPCHKOTO 3aKOHOAABCTBA 3aKPIIUIEHO HU3KY TOJIOKEHb, SKi Jal0Th 3MOTY
BHOKPEMHUTH ii, 110 CTBOPIOIOTH 3arpo3y MOPYLIEHHS, K CAMOCTIiHY IiJcTaBy

34 Kpwkna B. M. TIpaBose perynioBaHHs JHIEH3IHHOrO I0rOBOPY 3@ 3aKOHOJABCTBOM YKpainu. Bichux zocnodap-
cvko2o cyoouuncmea. 2004. Ne 4. C. 158; Crenanos U. C. JIuieH3nOHHBIH TOrOBOpP H OTBETCTBEHHOCTH 33 €r0 Hapylle-
Hue. Bicnuk OQdecvkoeo nayionaibnozo yrisepcumemy. 2008. Bum. 9. T. 13. IIpaBosuascrso. C. 83.

350 Poskkosa M. A. CpesicTBa 1 criocoGbl PaBoOBOH 3aIUTEI CTOPOH KOMMepUEcKoro criopa. Mocksa: Bonrepe Kity-
Bep, 2006. C. 283.
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npaBoBoro 3axucty. Lle, mepexycim, GpopMyItoBaHHS CIIOCOOY 3aXHCTY IIPUTIH-
HEHHs i, 0 MOPYLIYIOTh NpaBo ad0 CTBOPIOIOTH 3arpo3y HOro MopyLIeHHsD
(cr. 20 TK VYkpainu) i crnemiaibHUX CIOCOOIB 3aXMCTy INpaB IHTENEKTyalbHOT
BJIACHOCTI — «3aCTOCYBaHHS HETAWHHUX 3aXOMIB IIOA0 3ar00iraHHs MMOPYLIICHHIO
IpaBa iHTEJIEKTyanbHOI BIIaCHOCTI Ta 30€peKeHHS BIAMOBIAHUX J0Ka3iB» (cT. 432
LK Ykpaiun).

Yroma TRIPS 3000B’s13y€e kpaiHu-wieHH 1i€i Yroau 3a0e3medyBaTH MOXKIIH-
BICTh OpTraHiB CyJOBOI BJIaI{ BUMaraTi BUKOHAHHS HETaWHUX 1 €()EeKTHBHUX THM-
YaCOBHX 3aXO0/iB 33115 3a1I00IraHHs MOpYIIeHb Oy/b-SKOTO IpaBa iHTEIEeKTyalb-
HOI BJIACHOCTI Ta 30€peXeHHsI BIANOBIIHUX JOKa3iB BIIHOCHO IHKPUMiIHOBAaHOTO
nopymrerns (ct. 50).

EdextuBHICTD pearmizaliii 3aX0iB OO0 3al00IraHH:, MMONEPEIKEHHS MTOPY-
IICHD MPSIMO 3aJICKUTh BiJI MOBHOTH W YiTKOCTI 3aKPITUICHHS ITi€] IMiICTaBH 3aXU-
CTY 1 a/IeKBaTHHX Tl 3aX0/iB BILUTMBY (CIIOCOOIB 3aXHCTY) B MaTepialbHUX HOPMaX.
3 ormsiny Ha e caymHuM € TBepkeHHs O. A. bensiHeBud, sKa, AOCTIIKYIOUN
0COOIMBOCTI IPEBEHTHUBHOT'O 3aXHCTy B TOCIIOIAPCEKOMY CYIOYMHCTBI, 3a3HaYa€E
PO BIACYTHICTH KOPEILALii MiXK TIPOIeCyaTbHIMH 33001’ KHIMH 3aX0/1aMU 1 BiJl-
TOBIZIHUMHU crIOcO6aMK 3aXUCTy npaBa>l. B aBTOpCHKOMY 3aKOHOJABCTBI, IS 3i-
CTaBJICHHSI, YITKO MepeadayueHo, Mo MijJ Yac CTBOPEHHS 3arpo3u HENPaBOMIpHOTO
BUKOPHUCTaHHA 00’ €KTiB aBTOPCHKOTO i CYMDKHHX TIPaB MPaBOBIACHUKH MAalOTh
IIPaBO BUMAaratd IPUIHHEHHS MiJrOTOBYMX JiH IO MOPYLICHHS aBTOPCHKOTO 1
CYMDKHHUX TIpaB (I1. «1» 4. 2 c1. 52 3akoHy Ykpainu «IIpo aBTopchKe mpaBo i cy-
MIXKHI [TPaBay).

VY 3aKkoHaxX Mpo OXOPOHY MpaB Ha 00’€KTH IMPOMHUCIOBOI BIACHOCTI BiACYTHE
BHOKPEMJICHHSI JTiHi, III0 CTBOPIOIOTH 3arpo3y MOPYIIEHHS, Bijl BIaCHE HOPYLICHb.
3okpema, y 3akoni Ykpainu «IIpo oxopoHy mpaB Ha 3HaKd TOBapiB 1 IMOCIYI»
MOPYIIEHHSIM [IPaB Ha TOPrOBEJbHI MaPKH BU3HAETHCS «OYy/b-sIKE MOCSITaHHS Ha
TpaBa BIIACHHMKA CBIOITBA ..., Ta TOTYBaHHS 10 BYMHEHHs Takux xaii» (ct. 20).
VY upoMy (OpMYITIOBaHHI TOTYBaHHS 10 MOCATAaHHA, IO (PAaKTHYHO € 3arpo30k0
MOPYIIEHHS, BiJIHECEHO JI0 BJIaCHE NPABONOPYIICHHS. Y MAaTEHTHUX 3aKOHaX Biji-
TIOBI/IHI MOJIOXKEHHSI IOJI0 i, SIKi CTBOPIOIOTH 3arp0o3y NOPYIICHHS IIPaB MaTeHTO-
BJIACHUKA, BIACYTHI.

Hasenene imrocTpye, 10 3aKOHH y cdepi 0XOPOHH MPOMHUCIOBOI BIACHOCTI
abo B3araii He BHOKPEMIIIOIOTH AiSHHS IOJO CTBOPEHHS 3arpo3u MOPYUICHHIO
npaB Ha 00’€KTH MPOMHUCIOBOI BJIACHOCTI SIK CAMOCTIHHY MiJCTaBy 3aXHUCTy, a00
BIJHOCSTB iX [I0 MOPYIICHHS. 3a TaKOTO MiJXOIy, 3 OAHOTO OOKY, irHOPY€EThCS He-
Oe3meka, SIKy HECYTh Jil 3 MArOTOBKH 0 OPYIICHHS paB. Sk Bimomo, Habararto
BHTi/THIIIE JUTSA MTOTEPIIJIOTO i JepKaBH CBOEYACHO 3aIIO0ITTH MPaBOTIOPYIICHHIO,
HiX 3aCTOCOBYBaTH MEXaHI3M JIepKaBHO-TIPUMYCOBOTO BIUIMBY B pa3i Horo BUM-
HEeHHs. 3 1HIIOTO OOKY, HETPAaBWIBHUM € TPHUPIBHIOBAHHS Iii 31 CTBOPEHHS 3a-

351 Benstnenuy O. [IpoGiieMa IPEBEHTUBHOTO 3aXUCTY MPAB Y TOCMOIAPCHKOMY CYI0YHHCTBI Ta HOro Mexk. Yxpaitcoke
rxomepyitine npaso. 2011. Ne 11. C. 34.
PY p
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IpO3H 0 MOPYUICHHS 3 BJIACHE MPABOIOPYLICHHIM, aJK€ YiTKE PO3MEKYBaHHS
MiICTaB 3aXUCTy Cy0’€KTHBHOTO TpaBa 3yMOBIOE AudepeHIialiio 3aXo/IiB aep-
KaBHO-TIPUMYCOBOTO BIUIMBY, IO MAalOTh 3aCTOCOBYBATUCS B Da3i BUMHCHHA
NPaBOIIOPYIICHHS 1 CTBOPEHHS 3arpo3H MOPYIIEHHIO IIpaBa. B ocraHHBOMY BH-
MAAKy MOYJIMBAM € BUKOPHCTAHHS JIMIIE 3aCO0iB 3aXUCTY MpaB (30Kpema, MpH-
MMMHEHHS [iif), 3aCTOCYBaHH XK 3aX0/IiB BiIOBINAIFHOCTI Oy1e O6e3IiICTaBHIM.

Le miaTBepIKy€ETHCS 3aTAIbBHUIMKI HOPMaMHy 3000B’I3aJIbHOTO ITpaBa, SIKi BcTa-
HOBJIIOIOTH, IO (hi3UUHA i IOpUAMYHA 0co0a, MalfHy SIKMX 3arpokye HeOesIeka,
MaloTh MPaBO BUMararty ii yCyYHEHHS BiJX TOro, XTo ii cTBOpHMB. I TUIBKH y pasi,
SIKILIO 3a3Ha4yeHa 3arpo3a He OyJie ycyHEeHa, 3allikaBJeHa 0co0a MOXKe BHMaraTu
BXKHTTS HEBIIKIIATHUX 3aXO0/IB IIO/I0 YCYHEHHS 3arpo3H, BiJIIIKOAYBaHHS 3aBJIAHO]
IIKOM, 3a00POHH TIsUTBHOCTI, SIka CTBOPIOE 3arpo3y (cT. 1163, 1164 11K Ykpaiuu).
o peui, cepell OCHOBHHX MPABOBHX 3acaj] 3aXUCTY IpaBa PeYOBOi BIACHOCTI Ta-
KO>K MICTATBCSI TIOJIOKCHHS, SIKI CIPSIMOBAHI Ha TONECPEHKESHHSI MPaBOIOPYIICHHS.
BignorinHo 10 4. 2 c1. 386 [IK YkpaiHu BiIacHHK MOXE 3BEPHYTHCS JI0 CyIy 3 BH-
MOT'0I0 TIPO 3a00pPOHY BUMHEHHS J1iil J1s 3ar100iraHHs MOPYHICHHIO MpaBa BJIACHOCTI.

Po3mexyBaHHs /i, sSIKi CTBOPIOIOTH 3arpo3y MOPYIICHHS, 1 BJacHe MpaBo-
HOPYLIEHHS K CAMOCTIHHUX MiJCTaB 3aXHUCTy BUKIIOYHUX IIPAaB MAIOTh BaXKIINBE
3HaYeHHS 3a/UIs 3a0€3MeUeHHs], 3 0OHOro OOKy, yIepemKeHHs NifiCHHUX 1 MOTeH-
HifHUX TIepemIKo y 3AifiCHeHH] mpaB Ha 00 €KTH MPOMUCIOBOI BIACHOCTI, a 3
HIIOT0, — JIOTPHMAaHHS OJIHOTO 3 OCHOBHUX IIPUHIMIIB NPUTATHEHHS 1O FOPUANY-
HOI BiJINOBiJANIEHOCTI JIMIIIE 3a Jii, BU3HAHHI MPaBONOPYIICHHAM. BincyTHICTH
OJHO3HAYHMX HOPMATHBHHX IOJIOXKEHb MOXKE MaTH HAacCTigKOM (OpMyBaHHS He-
0e3NeYHOl IPAKTHKH 3JI0BKHBAHHS BUILCHABEICHIMH MPOLECyalbHIMH HOpMa-
MU IOJI0 3aCTOCYBAHHS 3aO0DKHUX 3aXOJiB J0 OCi0, Iii SIKNX HE MAalOTh O3HAK
3arpo3u NOpPYLICHHS.

Buxomstan 3 b0r0, TOMUTEHAM € YiTKE 3aKOHOIABYE 3aKPIIUICHHS [T, sIKi CTBO-
PIOIOTH 3arpo3y MOPYIICHHS BHKJIIOYHHUX NpaB. BogHOuac iXHS XapaKTepHCTHKA
Mae OyTH KOHKPETH30BaHA 3 OIJISIy Ha OCOOJIMBOCTI, IOB’sI3aHi 3 BUKOPHCTaH-
HSIM KOHKPETHUX 00 €KTiB IPOMHUCIIOBOI BIIACHOCTI.

HacrynHuM HanpsiMoM YZI0CKOHaJIEHHSI IPABOBOTO PETYIIIOBAHHS 3aXUCTY TIPaB
IHTEJIEKTYaIbHOT BIACHOCTI € 3aKOHO/aBYa CIeMiaii3allisl Cloco0iB 3aXUCTy IUX
npaB. Hapasi B HamioHanbHOMY 3aKOHOJABCTBI CKJIajacsi TPHpIBHEBa CHCTEMa
Crmoco0iB 3aXKMCTy MpaB iHTENEKTyalbHOT BIACHOCTI: 1) cmocobu 3axuCTy MpaB
IHTEJIEKTYaIbHOI BJACHOCTI SIK PI3HOBUAY IMBUIBHUX 200 TOCIOJAPCHKHUX ITIpaB
(ct. 20, po3nin V I'K Ykpaiuu, ct. 16, 22, 23 IIK Ykpainu); 2) criocoOu 3axucty
paB iHTENeKTyanbHOI BiacHocTi (cT. 432 1K Ykpainu); 3) ciocobu 3axucTy mpas
Ha KOHKPETHI 00’€KTH IHTEJEKTyalbHOI BJACHOCTI, BCTAHOBJICHI CHeElialbHUMU
Hopmamu (cT. 52 3axkoHy Ykpaimm «lIpo aBTOpchke mpaBO i CyMiXKHI IIpaBay,
ct. 21 3akony Ykpainu «ITpo 0XOpoHy IIpaB Ha 3HAKM JJIs TOBapiB i mociyr»)®>2,

352 Kopauib 1. ®@. Focnoapchko-paBoBe PeryJroBaHHs BiHOCUH y cepi POMHUCIOBOi BiaacHoCTi: Monorpadis. Jo-
menpk: FOro-Bocrok, 2013. 640 c.
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Po3zoin 3

[lepma rpyna cmoco6iB 3aXUCTy MpeACTaBlIeHa 3aralbHAMHU CIIOCO0aMH, SKi
3aCTOCOBYIOTHCS 32 3aTaJbHAMH MPUHIAIIAMHY 1 IPaBHIIAMH IS 3aXHUCTY O1ITBIIIO-
cTi cy0’eKTHBHUX TIpaB Ta iHTepeciB. BomHowac BapTo 3a3HAYNTH, IO OCOOIHUBICTH
00’€KTiB IHTEIEKTYyaIbHOI BIACHOCTI, ITOB’3aHa 3 IXHIM HEMaTepiaTbHUM Xapak-
TEPOM, HETIOBTOPHICTIO, YHIKAJIBHICTIO, HECIIOKUBHICTIO, CIIPABIIS€ CBilf BIUTUB Ha
3aCTOCYBaHHS TaKHMX 3arajJbHUX CIOCO0iB 3axucTy. Lle cTocyerscs, Hacammepern,
BIJNIKOIYBaHHS MalHOBOI IIKOIM. BiqIIKoAayBaHHS LIKOAW SK KOMIICHCaliitHa
(dopMa BIAMOBIAATBFHOCTI BBaXKAETHCS OJHUM 13 HailleEeKTHBHIMMX CHOCOOIB
BIZTHOBJICHHSI MAHHOBOTO CTaHOBHIIA Cy0’€KTa, 1[0 MOCTPaKAaB B/l HOPYIICHHS.

VYrona TRIPS, sika BCTaHOBIIIOE, 1[0 OpPraHy CyIOBOI BiaIy KpaiHW IMOBHHHI
MaTy NpaBo BUMaraTH BijJ NOPYIIHKMKA CIUIATH PABOBJIACHUKY 30MTKIB y po3Mmipi,
JIOCTaTHHOMY JUIsl 3IeKBaTHOT KOMITEHCAIIIT IIKOJH, SIKOi BiH 3a3HaB 4Yepe3 Mopy-
LIEHHS ITPaB IHTEJIEKTYaJIbHOI BIACHOCTI MOPYIIHUKOM, SIKMH CBiZIoMO abo, Mato-
YM TOCTATHI MiJCTaBH IS CBIAOMOI [ii, OpaB y4acTh y mopyuieHsi (ct. 45). Cre-
LiaJibHI HOPMH 3aKOHIB y c(hepi MPOMHUCIIOBOT BIACHOCTI TAKOX JIMILIE KOHCTATY-
FOTh MOJKJIUBICTH MMPABOBJIACHUKA BUMAaraTd BiAIIKOyBaHHs 30UTKIB, 3aMOisTHUX
y pa3i BUMHEHHS IOPYIIEHHS BUKJIIOUHHX ITPaB.

HopmaTtuBHE BH3HA4YEHHS MOHSATTA «30MTKM» po3kpuBaeThes y 'K Ykpainu
SIK BUTpaTH, 3p00JIeH] YIIPAaBHEHOIO CTOPOHOIO; BTpaTa a0 MOIIKOPKeHHS 11 Maii-
HAa; He ofiep KaHi JOXOIH, SIKi yIpaBHEHa CTOpPOHA ofepkaia 0 y pasi HaJeKHOTO
BUKOHAaHHA 3000B’A3aHHSA a00 JOAEpKaHHS MpPaBWI 3AiHCHEHHS TOCHOJapCHKOI
TSTBHOCTI APYTOI0 CTOPOHOO (4. 2 cT. 224).

Binmosimuo mo 4. 2 cr. 22 LIK VYkpainu, 30utkamu €: 1) BTpaTh, SKux ocoda
3a3Haja BHACIINOK 3HMIICHHS a00 MOIIKOKSHHS pedi, a TAKOX BUTPATH, SKi
ocoba 3pobmia a60 MyCUTh 3pOOUTH IS BiTHOBIICHHS CBOTO MOPYIIICHOTO TIpaBa
(peanbHi 30UTKN); 2) JOXOAH, sIKi 0c00a Mornia O pealbHO OJepKaTh 3a 3BHYAN-
HUX 00cTaBHH, KO ii TpaBo He OyJI0 MOpyIeHe (YIyIeHa BUToa).

VY HaBeJleHMX HOpMax (haKTUYHO 3aKpIiIUICHO yHiBepcallbHy (hopMyIry oOumc-
JICHHS! EKOHOMIYHUX BTPAT, 110 OXOIUIIOIOTHCS MOHATTAM «30UTKM», sIKa Ma€e BH-
KOPHCTOBYBATHCSI y TIPOLIEC] PO3paxyHKy 30MTKIB, 3aIIOISTHAX 30KpeMa MOPYIIeH-
HSIM TIPaB iHTENEKTyaIbHOI BiacHOCTI. [Ipu koMY 3aKOHOJABCTBO HE Tepeadayae
JUISL 3aXHCTY IPaB iHTEJEKTyaJbHOI BIACHOCTI BUKJIIOUEHD 13 3aralbHOTO MPaBH-
JIa 110710 TOBHOT'O Bi/IIIKOTyBaHHS 30UTKIB.

[IpakTHKa CBIqUUTH, 10 MPABOBJIACHUKU CTHUKAIOTHCS 31 3HAYHUMH INpoOIIe-
MaMH MiJl 4ac TOYHOI'O OOYMCIICHHS 1 JIOBEJCHHS PO3Mipy 30MTKIB, 3aIOMiTHIUX
MOPYIICHHSM MPaB Ha 00 €KTH IHTEJICKTYyaJIbHOI BJIACHOCTI, OUIBIIICTh 3 SKHUX
Ma€ IUIKOM 00’ €KTHBHE (HE3aJIC)KHE BiJl YYACHUKIB CIIOpY) moxopkeHHs. Ckias-
Houll 00yMOBJIEHI crienn(iko HeMaTepiaJbHOTo PE3yJbTaTy IHTENEKTYyallbHOT
TSUTBHOCTI, «EKCKIIFO3UBHICTIO», HE3aMiHHICTIO KOXKHOI TBOPUOi po3poOKH, iHAN-
Biyasi3yrouoro mo3HadeHHs Tomo. HemarepiaapHa npupoaa iHTEIEKTyalbHOTO
MPOAYKTY HaKJIaJae CBiil BiIOMTOK HA YMOBH HOTO y4JacTi B eKOHOMIYHHX BiIHO-
cuHax. O0’€KTOM TOCSTaHHs, Ha BiIMIHY BiJl IIPAaBOBiTHOCHH PEYOBO{ BIACHOCTI,
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BHCTYIIA€ HE NMPEIMET MaTepiaTbHOTO CBITY, a MAalfHOBE MPaBo. 3 OTJIALy Ha IIi 00-
CTaBHHM TIepIlia CKJIa/10Ba 30MTKIB, sIKa TPAJUIIHHO IMEHY€ETBCS «peaTbHAMI» a00
«(hakTHYHUMI» 30MTKaMH, CTAHOBHUTb, 3a3BHYaii, HECYTTEBY YAaCTKy B 3araIbHOMY
o0cs13i BTpaT mpaBoBIacHUKa. BoHa MOXke CKiIagaTucs, 30KpeMa, 3 BUTpaT, OB’ si-
3aHUX 31 3MIHOIO TOPTOBEIBHOT MapKH YW KOMEPIIHHOTO HaltMCHYBaHHS BHACITi-
JIOK TIOPYILIEHHS TIpaB Ha I1i [I03HAYCHHST; BUTPAT, 1T0B’I3aHKX i3 BUSBICHHSM IIOPY-
IICHB, IPOBEACHHSM SKCIICPTHUX JOCHTIKEHb, iIeHTH(]IKAIli€I0 TOPYITHUKA TOIIO.

Haii6inmpin ckiiani mpo0ieMu MoB’si3aHi 31 BCTAHOBIICHHSIM 1HIIIOT CKJIaIOBOT
30HUTKIB, SIKa Ma€ Ha3By «BTpavyeHa BUT0Ja» ad0 «BTpadyeHHi nMpuOyToK». 3 aHa-
T3y CyIOBOI MPAKTHKH MOXKHA KOHCTATyBaTH, IO B OUTBIIIOCTI BUITAJKIB IIPaBO-
BJIAaCHMKAaM BKpail Ba)KKO BHPaxyBaTH 1 HAJIE)KHUM YHHOM JIOBECTH KOHKPETHHH
PO3Mip 10XOAY, BTpaYeHOT0 BHACIIIOK ITOPYLICHHS BUKIIOYHUX NpaB. THIIOBOIO
€ CUTYyallisi, KOJIU Cy0’€KT MpaBa IHTENIEKTyaJ IbHOI BIIACHOCTI 3BEPTAETHCS JI0 CYIy
HA TiICTaBi JOBEACHOCTI, K MPABHIIO, OJHOTO UM IEKIIbKOX (haKTiB peaizarii
KOHTpa(aKTHOI MPOJYKIIii, [0 MICTUTh BHHAXiJ, TOPTOBEIIBHY MapKy, a pealbHy
KUTBKiCTh (DaKTiB HE3aKOHHOTO BUPOOHHUIITBA, 30epiraHHs, MPOJaxXy TaKOi Mpo-
Oykmii i, sSIK HACHigOK, 00CATy MaWHOBHX BTpPAaT, 3aMOMiSHUX INPABOBIACHHUKY,
BCTAaHOBHUTH BAXXKO a00 374€01JIBIITOI0 HEMOKIINBO.

Tako>x mizcTaBolo Ay BiAIMOBH y BiAIIKOAYBaHHI IIKOAW BUCTYNAIOTH ITOCH-
JIAaHHSI Ha HEJOBEJCHICTh IOTEPIiIMM IPABOBIACHUKOM PEalbHOI MOMKIMBOCTI
OTpPHUMAaHHs JI0XO/ly, 3asBJICHOIO SIK BTpayeHa Buroza. Bepxosuuii Cy BUCIIOBUB
CBOIO TIO3UIIIO 3 I[FOTO MUTaHHA. 30KpeMa, BepxoauMm Cynom mpuitasto Ilocra-
HoBY*™ Bin 13 munns 2020 poky y copasi Ne 755/16186/16-1; 3a nmoszosom TOB
«Meticon EntepTeliMeHT» MO TPhOX BIAMOBIAAYIB MPO 3a0OpOHY BiAMOBiTaYam
BHUKOPHCTOBYBATH Oy/b-sIKUMH CIIOcCOOaMK 3HaK Juis ToBapis 1 nocnyr «[HOOP-
MAIIA_ 1», mo HaJXeXuTh MO3UBavy i, cepel] iHIIOTo, CTATHYTH 3 BiIMOBIIaYiB
coJIiTapHO 30MTKH (YIyIeHy BUT'OAY) 3a IOPYIIEHHS paB Ha 3HAK JUIs TOBapiB i
nocinyr. Y 3a3HaueHiid [loctaHoBi BKkazaHO, 1110 KOJM MaliHOBa LIKOAA 3aBllaHa Y
BHTJISI/II 30MTKIB, 0C00a, sIKa € BIACHUKOM CBiIOITBA HA 3HAK JUII TOBAPIB 1 IIOCIYT,
MIOBHHHA OOIPYHTYBATH TOYHUI PO3Mip 30HMTKIB. Y BHIAIKaX COPUYMHCHHS Maii-
HOBOI HIKOAM y BUIJIIII YIYIIEHOI BHTOJM MO3MBAYEBi HAJEKWTH JIOKA3yBaTh
a00 po3Mip TOXO/IB, OTPUMAHUX MOPYIUTHHKOM, a0 pO3Mip BJIACHUX HE OTpUMa-
HUX JIOXOJIiB, IKi IIO3UBAY MIr OM OTPHMAaTH, BUXOISYH 3 00CATY HEIPaBOMIpPHO-
T'0 BUKOPHCTAHHA Ta CYM, sIKi 3a3BHYail OTPHMY€E IIPABOBJIACHUK 32 TaKe BUKOPHU-
cTaHHs. Y i cripaBi, OOIPyHTOBYIOUM ITO30BHI BUMOTW B YAaCTHHI CTSTHEHHS
YIIyIIEHOT BUTO/IH, TT03MBaY BKa3yBaB Ha Te, L0 OILIHIOE CepelHii po3Mip J10X0-
Iy 32 HaJJaHHS KOHIIEPTY, aHAJIOTTYHOTO TOMY, sIKUii OyB ITPOBENICHNUH BIAMOBIIA-
yamu, y rpuBHeBoMy ekBiBameHTi 10 000,00 mon. CIIIA, mo cTaHOBUTH OIU3BKO
250 000,00 rpH, BuX0as4M 3 BapTOCTI KOHLEPTIB [T03MBa4a, NPOBEJCHUX 3a CXO-
KHUX YMOB.

358 [Tocranosa Bepxosroro Cysay Bin 13 mumnus 2020 poky y cnpasi Ne 755/16186/16-11 3a nosoom TOB «Meiicon
Enrepreiivent» 10 OCOBA_1, OCOBA_2, OCOBA_3. URL: http://reyestr.court.gov.ua/Review/90384975
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Po3zoin 3

Bomnouac Bepxosunii Cyx 3ayBaxye, 10 MaTepiaiy CIIPaBU HE MICTATH Mif-
TBEPKEHHS BapTOCTI MPOBEICHOTO BiAMOBiadaMy KOHIIEPTY, a HaIaHHS TO3U-
BadeM KOIIiif JOrOBOPIB Ta aKTiB O HUX HE MOKE CBIAYUTH PO OOTPYHTOBAHICTh
3asgBIICHUX JO CTSTHEHHS 3 BIAMIOBINAYiB CyM UM Te, IO y IIF0 IaTy MMO3UBad MPo-
BiB KOHIIEPT 3a aHAJIOTIYHUX YMOB, IO 31 CBOTO OOKY CYNEpEYHTh YacTHHAM
’srifi—mocriit crarti 81 LIIK Ykpainw, 3riHO 3 SKUMH JJOKa3H MOJIAIOTHCS CTO-
pPOHAMH Ta IHIOMMH YYaCHHUKAMH CIPaBH, JOKA3yBaHHS HE MOXE IDYyHTYBaTHCS
Ha MPUIYIIEHHIX. 3 [IbOr0 POOUTHCS BUCHOBOK, IO aNEALIMHUNA CylI, Ha MiacTa-
Bi HAJIE)KHUM YMHOM OILIHEHHUX JI0KA3iB, IOJJAHUX CTOPOHAMH, 3 JTOTPUMAHHSIM BH-
Mor ctareit 89, 263-264, 382 IIIK Ykpainu moBHO Ta BceOigHO 3’sCyBaB 00CTa-
BUHHM CIIPABH Ta JIMIIOB 0OIPYHTOBAHOTO BHCHOBKY IIIOJI0 HENPABHIBHOTO BUPI-
LIEHHsI CyJJOM IIEpIIOi iHCTaHIii CIOpYy B YaCTHHI CTATHEHHS 3 BIANOBIIAYiB yITy-
IIEHOI BUTOJM Ta HEOOX1THOCTI BIZIMOBH y 33JI0BOJICHHI LIUX IT030BHUX BHMOT.

Kounerist cyaiB moroKyeTbest i3 MpaBUIIbHUM BUCHOBKOM CYJy ameJsiiiiHoT
IHCTAHIIIT PO T€, 110 B KOHTEKCTI 00CTAaBUH I[i€l CIIpaBU yMylleHa BUro/1a OB’ s-
3y€ThCsl 13 KOHIEPTHOIO JiSUIBHICTIO My3UYHOT0 KoJieKTHBY. [1o3uBay He minTBep-
JIMB 1CHYBaHHSI peajibHOI MOMITMBOCTI ISl I03MBa4a OTPUMAaHHS MPUOYTKY Yy Po3-
mipi 250 000,00 rpH, neperrko0t0 YoMy OyJia IPOTUIIPABHA MOBE/AIHKA BiAMOBI-
Jad4iB, 10 J1a€ MiACTaBU Ul BUCHOBKY IIPO HEAOTPUMAHHS CTaHIAPTy AOBEACHHS.
[To3mBau oOTPYHTOBYE YITyIIeHY BUTOAY Ta ii pO3Mip YMOBHUMH MPHITYIICHHIMH,
IPOTE HAABHICTh TEOPETUYHOTO OOTPYHTYBAHHS MOXIMBOCTI OTPUMAHHS JOXOLY
HE € MiJICTABOIO /TSI HOTO CTATHEHHSS?,

Taxi 3acagy po3yMiHHSA CYTHOCTI 30MTKIB BiIIOBiAIOTh KJIACHYHUM YSIBIICH-
HSIM IOpUIYHOI JOKTPUHH IOAO L€l mpaBoBoi Kareropii. 3okpema, I'. @. Illepime-
HEBUY, PO3TILIIA0YH TIOHATTS Ta 3MicT 30MTKIB, HAroJIoIyBaB, o «Bo3Harpax-
JICHHE CO CTOPOHBI BHHOBHHUKA BpeJa JOJDKHO PaBHATHCS BENWYHMHE YOBITKOB,
MIOHECEHHBIX MMOTEPIEBIINMY, 1 Aaii: «['oocioBHO onpenensieMast cymma yObIT-
KOB HE MOXET OBITh IPUCYKEHA, XOTs OBl CyJl 110 BHYTPEHHEMY YOEXKICHUIO U
HaXO0JIWI TPeOOBAHUE MCTIA YMEPEHHBIM» S,

AHaNOTiYHI IMiIX0IH 3aCTOCOBYIOTHCS Y OLIBIIOCTI CyYacHUX MPABOMOPSIIKIB.
Hanpuknan, HiMelbKe paBo BUXOIUTB 3 TOTO, IO X04a OOYNCIICHHST BTPa4eHO-
ro MpuOyTKYy MOKe OyTH NMpoOJIeMaTHYHUM Ha MPAKTHI, YTIM «OIHI JIUIIE Mpii
npo NpuOyTOK JI0 yBaru He PUHMAIOThCS: IPaBO He 3Bakae Ha (anTasii». [lotep-
IiJla CTOPOHAa MOXKE BHMaraTy KOMIIEHcalii JIMIIEe TOro NpuOyTKy, OTPUMAaHHS
SIKOTO BOHA MIATr0TyBaJia HACTIIBKH, IO IIIKOM OOTPYHTOBaHO MOrjia O po3paxo-
ByBaTH Ha #oro orpumanHs. [IopylmHUK HE Mae KapaTHCsl BUILIATOIO CYyM, SIKI BH-
XOJIAATh 33 MEXi 30MTKiB B EKOHOMIYHOMY PO3yMiHHi, iHake 1e 6yae mrpad®*®.

34 Tocranosa Bepxosroro Cysy Bin 13 numus 2020 poky y crpasi Ne 755/16186/16-11 3a mo3oBom TOB «Meiicon
Enrepreiivent» 10 OCOBA_1, OCOBA_2, OCOBA_3. URL: http://reyestr.court.gov.ua/Review/90384975

3% 1lepurenennu I'. @. YueGHUK PycCKOro rpakiaHckoro mpasa (o uzmanmio 1907 r.) / Betyn. ctatha E. A. Cyxa-
HoBa. Mocksa: ®upma «CITAPK», 1995. C. 396-397.

3% Ham K. B. YObITKH 1 HeycTOHKa Kak (OPMBI IOTOBOPHOH OTBETCTBEHHOCTH. AKMyaibHble 60npOCHL 2pANCOANCKO20
npaea / mox pen. M. U. Bparunckoro; HccrnenoBaTenbckuil IEHTp YacTHOTO IpaBa. Poccuiickast MIKoJIa 4acTHOTO IpaBa.
Mocksa: U3narensctBo «Cratyt», 1998. C. 332.
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Bepxosnwmii Cyn y Bume3asnaueHiii [locranoBi po3’sicHUB, cepej iHILOro, 10
yIyIIeHa BUTOJa MOXe 00paxOBYBATHCS PI3HUMHE CIIOCO0aMHM, 30KpeMa y po3Mi-
pl HOXOAiB, OTPUMAHHUX MOPYIIHHKOM. IIpaBOBOIO OCHOBOIO I 3aCTOCYBaHHS
TAKOTO MiJXOy BHUCTYIa€ 3arajbHa HopMa 4. 3 cT. 22 LIK Vkpainwm, sxa 3akpin-
JIIOE TIPaBHIIO: «SIKIIo ocoba, 1Mo MOpyIIMIa MPaBo, OTPUMAIA BHACTIZOK IBOTO
JIOXOJIH, TO PO3MIp YIIYIIICHOT BUTOM, SIKH MOBHHEH Bi/IIIKOIOBYBATHCS 0COOI,
IIPaBo SIKOi MOpYIIEHe, He MOXKe OyTH MEHIIMM HIX JOXOJH, OTPHMaHi 0co0o}o,
[0 TOPYIIMIa TPaBoy». 3a3HAUCHUH MiAXiJ BUKIIOYA€E HEOOXiTHICTH JOBOIUTH
peajbHi pO3MipH MOHECEHUX MaiHOBHMX BTPAT MPABOBIACHUKOM 1 MPUYWHHO-HA-
CITIIKOBUH 3B’S30K MIX ITPOTUIIPABHOIO ITOBEIIHKOIO 1 IUMU BTPaTaMH.

@opMyTOBaHHS BHUIEHaBeAeHOI HOpMH 4. 3 cT. 22 IIK Ykpainu gae migcra-
BU Ui CyMHIBY IIOAO BiITOBIIHOCTI NMPaBoBiii NpUpOJi 30MTKIB NpaBmiIa Mpo
TIPUPIBHIOBAHHS BCHOTO JIOXOAY MOPYIIHHMKA 0 BTPAueHOTo MPHOYTKY HOTEpIi-
JIOTO MpaBOBJIAacHUKA. TpafuLiiiHO CYTHICTh BIIIIKOAYBaHHSA 30UTKIB OB’ A3Y€Th-
s 3 IOBHUM BiJIHOBJICHHSIM MalfHOBOTO CTaHOBHIIIA 0COOM, IIPaBo SIKO1 Iopy1ie-
HO, TOOTO KOMITICHCAIII€I0 HA €KBIBAICHTHUX 3acafiaX (paKTUYHO IMOHECEHUX HEI0
BTpAT i BTPaYCHOTO MPUOYTKY, AKAH BOHA pPeajbHO OTpHMaia O 3a BiICYTHOCTI
MOpYIIEHHS. SIK CIIyIIHO 3a3HAYaE€ThCs MIONO IIbOTO B HAYKOBIH JiTeparypi, TOH
(axT, 110 NOPYIIHUK OTPUMaB IIEBHI JJOXOH, HE Ja€ IiCTABH ISl BUCHOBKY, III0
TaKi K JOXOI OTpUMaia O 1 IIoTepija CTOPOHa 32 3BUYaHIX YMOB IIMBIJIbHOTO
00opoTy, sikOu He Oys0 BYMHEHO MOpyIIeHHs. J[0X0au MOpyIIHHKAa MOXYTh HE
nepe0yBaTH y MPUYNHHO-HACTITKOBOMY 3B’sI3KY 31 30MTKaMHU 0coOw, mpasa sSKO1
nopymeni®® . Mosxe 3’scyBaTucs, 110 NPaBOBIACHUK He MaB TEXHIUHHUX, MaTepi-
IbHO-(PIHAHCOBUX MOXKIIMBOCTEH JUIs BUpOOJIEHHS i pearizamii meBHOTO 00Ty
TOBapy, HE 3MIHCHUB HEOOX1THUX MPUTOTYBAHB IS IBOTO TOIIO.

3 oAy Ha 3a3HaYCHE, OUIBII JIOTTYHOK BUIIISIAE CUCTEMa MafHOBHUX CaHK-
1i}i, BCTAHOBJIEHHUX 32 IOPYLICHHS aBTOPCHKHUX IpaB. 30KpeMa, BiAMOBITHO 10
3akony Ykpainu «IIpo aBTOpchKe IpaBO i CyMiXKHI IpaBay MPaBOBIACHUKY Ha-
JIA€ThCS MOXKJIMBICTD MOJ[ABaTH MO30BH NPO BIALIKOAYBaHHS MOPAIBHOT LIKOH,
BiJIIIKOTyBaHHS 30MTKIB, BKIIIOYHO 3 YIYIIEHOIO BUTO/I0K0, D0 CMACHEHHAM 00-
X00y, OTPIMAHOTO MIOPYIUTHUKOM BHACHI/IOK MOPYIIEHHS HIM aBTOPCHKOTO TIpaBa
i (a60) cyMiXHHUX TIpaB, ab0 BHIUIATYy KOMIICHCAIli# (1. «B», M. «r» 4. 1 cT. 52).
TobTo nyst 3axucTy npaB cy0’€KTiB aBTOPCHKOTO NpaBa i CyMKHHX TIPaB 3aKOHO-
JIaBeIlb YiTKO PO3pi3Hse 30UTKH, TOHECEH] IIPaBOBIACHUKOM, 1 OXi/, OTpUMaHUH
MOPYIIHUKOM BHACIJIOK MOPYLIEHHsI aBTOPCHKHX MPaB, HAIAI0UN [IM CaHKIIISM
IBTEPHATHBHOTO XapaKTepy.

Crrermudika 00’€KTa MOCATAHHS HAKJIAIa€e CBOI 0COOIMBOCTI HA EKOHOMITHUN
3MICT JIOXOJIB, IO OTPUMYE MOPYIIHUK. SIK yXke 3a3Hadanocs, 00 €KTOM IMOCs-
raHHs y cdepi iHTeJIeKTyalIbHOI BIACHOCTI, Ha BIIMIHY BiJl p€YOBUX NPaBOBIIHO-

357 Ham K. B. YObITKH 1 HeycTOHKa Kak (POPMBI JI0TOBOPHOI OTBETCTBEHHOCTH. AKTyaJIbHBIE BOIIPOCH! [PAKIAHCKOIO
npaBa; nox pex. M. U. bparunckoro; HccnenoBarensckuii NEHTp Y4acTHOro mpaa. Poccuiickasi IIKoJIa YaCTHOTO IIpaBa.
Mocksa: UznarensctBo «Crary», 1998. C. 353-354.
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CHH, BUCTYTIA€ HE MIPEeIMET MaTepianbHoi cyOcTaHIii, a MaifHOBE MPaBo, BapTICTh
1 IIIHHICTH SIKOTO B KO)KHOMY pa3i BU3HAYAETHCS 1HIMBITyalTbHO, 3AJI€KHO BiJ THX
KOHKYPEHTHHX TIepeBar, 10 HabyBae IpaBOBIACHUK BHACTIIOK KOMEPIIHHOTO BHU-
KOPHUCTaHHA HEMAaTepiaTbHOTO Pe3yIbTaTy IHTEIeKTyalbHOI AisuTbHOCTI. OCHOBY
MeXaHI3My OTPHMaHHS MPAaBOBIACHUKOM JIOXOMIY BiJ BIPOBAKCHHA 00’ €KTa iH-
TEJIEKTYAJIBHOI BJIACHOCTI CTAHOBUTH MOHOIIOJIS, SIKA HA/Ia€ BUKJIIOYHE MaiHOBE
npaBo. Lle o3Havae, 110 BUPOOHHUK IEBHOTO TOBApY, 3aXHIICHOI0, HATPUKIIA, Ma-
TEHTOM, OTPUMY€E MiJIBUIIEHUN OXiJ Yepe3 BiIACYTHICTh Ha PUHKY KOHKYDPEHTIB,
110 BUPOOJISIFOTH aHAJIOTIYHMH €KCKITIO3UBHHUHN TOBap. BiAroBigHO, TpaBOBIACHUK
MOX€E 3aBHIYBaTH 1 yTPUMYBaTH BUCOKY IIiHy Ha OPHIIHAIBHUHA TOBap, JOMOKH
MOKYTILI TOTOBI 1 cIUTadyBaTh 3 OMJISAY Ha BIACTHBI TaKOMY TOBapy HOBI CIIO-
XKHBYI xapakTepucTuku. CaMe Lsl pi3HUIS MK I[IHOI0 CTaHAAPTHOTO Ta HOBOTO
TOBapy 1 CTAaHOBUTH «YHCTHID» JOXif, SIKMHA YTBOPIOETHCS BHACIHIZIOK BHKOPHC-
TaHHS 00’€KTa IHTEICKTYaIbHOI BIACHOCTI. BiH € Tak OM MOBUTH JOMTOBHECHHSAM
JI0 THX JIOXOJIiB, AIKi OTPUMYE Oy Ib-AKUIi BUPOOHUK CTAHIapPTHOTO TOBApY- >,

OTxe, y BCbOMY 00CSI31 JOXOIB, 110 OJCPXKYE MPABOBIACHHUK BiJ IIPOMAXKY
TOBApy, B AKOMY BTLICHO OXOPOHIOBAHUH Pe3yJIbTAT IHTEICKTYaIbHOI AisTIbHOCTI
a00 pO3pi3HsUIbHE MO3HAYEHHS, JOXI]] BiJl BUKOPHCTAHHS 00’€KTa IHTEICKTYyalb-
HOT BJIaCHOCTI OyZe CKJIaaTH JIUIIE YACTHHY 3aTJIbHOTO JOXOLY.

3a3HaueHe Jae miACTaBy s BUCHOBKY, IIIO B pa3i 00YMCIIEHHS po3Mipy BTpa-
YEeHOro MpuOyTKY Ha 0a3i J0X0[y MOPYIIHHKA, K Lie nepe0aueHo HOPpMOIo 4. 3
ct. 22 IIK VYkpainu, 3aranpHe MpaBWio MOUIIFHO YTOYHUATH Ui cepu iHTeex-
TyallbHOI BJIACHOCTI, TIepe0aunBIIIH, IO AOXi/ IOPYIIHHKA Tpeba OB’ A3yBaTH 3
JOXOJOM, KW OTPMMaHO HUM CaMe BiJ] HEPaBOMiPHOTO BUKOPUCTAHHS 00’ €K-
Ta IHTEJIEKTYyaJbHOI BIACHOCTI, a HE 3 JOXOAOM 3arajioM BiJ IPOJAXy TOBapiB,
B SIKHX I1i 00 €KTH BTiIeHO.

Jlist eheKTHBHOTO 3aCTOCYBAaHHS JIPYToi TpyHH Crioco0iB 3aXHUCTy MpaB iHTe-
nektyansHoi BracHocTi (ct. 432 LK Ykpainu) moTpiOHUI PO3BUTOK IMOJOKECHB
cT. 432 IIK Ykpainu B ceniaibHIX 3aKOHAX B YACTHHI JeTalli3allil i KOHKpeTn3a-
il CHeiabHIX MPaBUIT 3aCTOCYBAaHHS IIUX CITIOCO0IB MO0 KOHKPETHUX 00’ €KTIB
IHTEJIEKTyaJIbHOI BIACHOCTI (TOPrOBENbHUX MapoK, BUHAXO/IB Ta iH.). OcobarBo
TOCTPO Taka HEOOXiAHICTh MOCTA€E CTOCOBHO CIICLIiaJIbHOTO CIIOCOOY 3aXHCTY —
«3aCTOCYBaHHs Pa30BOr0 I'POLIOBOTO CTSTHEHHS 3aMICTh BiJIIKOIYBaHHS 30HUT-
KiB 32 HEIIPaBOMipHE BUKOPUCTaHHs 00’ €KTa IpaBa iHTEJIEKTYalIbHOT BIIACHOCTI».
Bcranosmoroun Takuii crioci6 3axucry, LIK Ykpainu Bincunae 1o 3akoHy, KAl
MOBUHEH BHM3HAYaTH PO3MIp CTATHEHHS 3 ypaxyBaHHSM BHHHM OCOOM Ta IHIIMX
o0cTaBuH, 110 MalOTh icTOTHE 3HaueHHs. OHaK cepel] yCiX 00’ €KTIB MpaBa iHTe-
JIEKTyaJIbHOT BIACHOCTI KOHKPETHUI PO3MIp CTATHEHHS BCTAHOBJICHO TLIBKHU I10-
110 00°€KTiB aBTOPCHKOTO 1 CyMDXXHHX TIpaB B cT. 52 3akony Ykpaiau «IIpo aBTop-

3% JTa63un M. B. Bosmeluenue yObITKOB nipu Hapyiennu natenta. URL: http://rbis.su/article.php?article=49

359 Hanpuknaz, Ko TeBHUH ToBap 63 TOProBebHOi Mapku Mae HiHy 100 rpH, a 3 BUKOPHCTAHHAM BiOMOi TOp-
TOBENBHOI MapkH Horo wiHa 36i1bmnTECs 10 300 IPH, TO HENPaBOMIPHO OTPUMAHMM J0XOJ0M IOPYIIHAKA Ma€ OyTH He
300 rpH, a 200 rpu (300-100).
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ChbKe TIPaBO 1 CyMiXKHI mpaBay). st pemti 06’ €kTiB, 30KpeMa i 00’€KTiB iHTe-
JIEKTya bHOI BIIACHOCTI, TOJiOHA KOHKPETH3alis BiACYTHS, IO MPHU3BOIUTH IO
HEOJHO3HAYHHX ITiTXO/IB Y MPABO3aCTOCYBaHHI.

VY npoexTi 3akoHy YKpaiH{ PO BHECEHHS 3MiH 10 JIESIKUX 3aKOHOJaBYHX aKTiB
VYKpalHy 1110JJ0 TIOCHIICHHSI OXOPOHHU 1 3aXHCTY MPaB Ha TOProBeNIbHI MapKH 1 IIpo-
MHCJIOBI 3pa3ku Ta 60poTeOU 3 maTeHTHUM Tpoinrom (2258/11 Bix 01.11.2019 p.)
MIPONOHYETHCS AONOBHUTH M. 1 ¢T. 21 3akony Ykpainu «IIpo oxopoHy npaB Ha
3HAKM JIs1 TOBApiB 1 mociayr» abzarom Takoro 3micty: «Cyzl MOXe IIOCTaHOBUTH
PIlLIEHHS PO 3aCTOCYBaHHsI Pa30BOr0 IPOIIOBOTO CTSATHEHHS 3aMiCTh BiANIKOAY-
BaHHS 30MTKIB 3a HEIPaBOMipHE BHKOPHCTaHHS TOPTOBEIbHOI Mapkw. Po3mip
CTSATHEHHS BU3HaYaeThes cyaoM Bix 10 mo 50 000 miHiManpHAX 3apoOITHHX IUIAT
3 ypaxyBaHHSM BHHH OCOOM Ta IHIIMX OOCTaBHH, 1[0 MalOTh ICTOTHE 3HA4YCH-
us1»°%, TIpoTe y npuitHaTOMY 3aKOHI BKa3aHe TMONOKEHHS BiICYTHE.

JieBicTh 3aXUCTy MpaB Ha 00’€KTH IHTEIEKTYaIbHOI BIACHOCTI 3aJIEXKUTh Ta-
KOX Bij epekTuBHOI peaiizamii 3axX0/iB MO0 MOMEePEHKEHHS MOPYIIeHb. [HeTh-
TYT IPEBEHTUBHOTO (TIONEPEIHBOT0) 3aXUCTy IMpaB JMIIe (GOPMY€EThCS y HaIlio-
HaJIBHIA TPaBOBIM CHCTEMi SIK MDKrajxy3eBHH Ha INEpeTHHI MaTepiajlbHOrO Ta
npolecyansHoro npasa. JIocHipKyloun 0COOIMBOCTI NIPEBEHTUBHOIO 3aXHCTY B
TOCIOJAPCHKOMY CYIOYMHCTBI, B HayIli 3a3HAYAETHCS PO BIACYTHICTH KOPETAIIil
MDK TpoLeCyaIbHUMH 3all00DKHIMH 3aX0JlaMU W BIATIOBITHUMH CIIOCO0aMU 3a-
xucty npapa®’l, B aBTOpchKOMY 3aKOHOIABCTBI, ISl HOPIBHAHHSA, IPAMO Mepe-
0aueHo, 10 MPH CTBOPEHHI 3arpo3M HEMPABOMIPHOTO BHKOPHCTAHHS 00’ €KTIiB
ABTOPCHKOTO 1 CYMDKHHUX TpaB MPAaBOBIACHUKHK MArOTh IPaBO BHUMaraTH IPHIIH-
HEHHS MiATOTOBYMX JIifl 710 MOpPYIIEHHS aBTOPCHKOTO i CYMDKHHUX IpaB (II. «»
4. 2 c1. 52 3akony Ykpainu «IIpo aBTopcbke NpaBo i CyMiXkHI IIpaBay).

3axoan NPEeBEHTHUBHOTO 3aXHCTY HE MOXKYTh BKJIFOUATHCS O NPABOOXOPOH-
HUX 3aXO[IiB (CaHKIIii) TOCTIOAAPCHKO-TIPaBOBOi 200 MUBITFHO-TIPABOBOI BiIIOBI-
JaJIbHOCTI Y TOYHOMY ii 3HaY€HHI SIK 3 MOMJISAY 3aKOHY, TaK 1 3 MO3MILiH NMPaBoOBOi
JOKTPUHH.

Cr. 20 I'K Ykpainu BCTaHOBJIEHO TaKHii Croci0 3aXUCTy MpaB cy0’€KTIB roc-
MIOJJapIOBaHH, K IPUIMHEHHS [IiHi, 1[0 HOPYIIYIOTh NTPaBO ab0 CTBOPIOIOTH 3a-
rpo3y Horo nopymenHs. BignosigHo 1o 4. 2 cr. 432 LIK cyn y Bumazakax ta Io-
PAIKY, BCTAHOBJICHHUX 3aKOHOM, MOYKE TIOCTAHOBUTH PIllIEHHsI, 30KpeMa, Mpo 3acTo-
CyBaHHS HETalHMX 3aXO[iB MO0 3al00IraHHs MOPYIICHHIO MTPaBa iHTENEKTyallb-
HOI BIIAaCHOCTI Ta 30€pe:KeHHsI BiIOBiTHIX JTOKA3iB.

3aKO0H, HaJal04YM NPaBO 3BEPHEHHS 10 CYAy 3a IPEBEHTHBHUM 3aXHCTOM, HE
CTaBUTh HOro y mpsiMy i 0e3MocepeiHIO 3aJIeKHICTh BiJl BUHHOI MPOTHIIPABHOI
MMOBEAIHKHA 0COOH, 010 SIKOT BOHU BXKHBAIOThCs. BoueBu b, 1€ Ja€ MiaCTaBU BU-

360 TIpoekt 3akoHy PO BHECEHHS! 3MiH 10 JIEAKHX 3aKOHOJABYMX aKTiB YKpPAiHH L1010 OCHICHHS OXOPOHH i 3aXHCTY
IpaB Ha TOProBENbHI MapKH 1 IPOMHCIIOBI 3pa3ku Ta 0oporsOH 3 maTeHTHUM Tpoiinrom Bixm 11.10.2019. URL:
http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=67063

361 Bensinenuy O. [TpoGieMa IPEBEHTUBHOTO 3aXUCTY TPAB y FOCTOIAPCHKOMY CyI0YMHCTBI Ta Horo Mesk. Yipaincoke
xomepyitine npaso. 2011. Ne 11. C. 34.
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JIUINTH TOJIOBHY, HalHCYTTEBIIy O3HAKY MPEBEHTUBHOTO 3aXHCTY — MOXJIHBICTb
HOro 3acToCyBaHHSI 32 BIJICYTHOCTI IOPUANYHOTO (haKkTy MpaBoNopyuIeHHs. Bin-
TOBIJTHO MIPEBEHTUBHHUHI 3aXHCT MOKe OyTH BH3HAUYEHHI SIK BUHSTKOBI 1 eKCTpa-
OpIvMHApPHI (B ACIKUX BUMAIKaX — TAMYACOBI) IPAaBOOXOPOHHI 3aX0JIH SUi generis
(ocobamBOTO pOAY), IO 3a BU3HAUCHHSM, SIK BUHATOK 13 3arajbHOTO NpaBHia, He
MOXYTb OyTH YHIBEpCAIIbHUMH 1 IPUIATHUMHE [T OYyIb-SIKHUX IIPaBOBITHOCHH.

[TpoBenene nocmimKeHHS OCHOBHUX IPOOJIEM IIPABOBOTO PEryIIOBaHHS 3aXH-
CTY TIpaB IHTEJIEKTYAIbHOI BJIACHOCTI JIa€ MiICTABU BU3HAYUTH HAMPSIMU BUPIIIICH-
HS IMX TpoOJieM B acrekTi 3a0e3nedyeHHs] e()eKTHBHOCTI Ta JIEBOCTI TaKOTo 3a-
XHCTY, a caMe: YOCKOHAIEHHS 1 y3roJDKEHHsI BU3HAa4YeHb MOPYILIEHb 1IPaB Ha pi3Hi
00’€KTH 1HTENEKTyaJIbHOT BIACHOCTI B 3araJIbHUX 1 CHENIIbHIX HOpMax 3aKOHO-
JTABCTBa, KOHKPETHU3AIlisl BUIIB 1 03HAK WX MOPYIICHB; ACTANi3alis i KOHKPETH-
3aI1is B CHEHiaTbHUX HOPMaX 3MICTY 1 IpaBHMII 3aCTOCYBaHHSI 3aralbHUX 1 CIIeTianb-
HHX CIOCOO0IB 3aXUCTY TpaB IHTENEKTYAIBHOT BIACHOCTI I10JI0 PI3HUX BHIIB 00 €K-
TiB IHTEJIEKTYaJIbHOI BJACHOCTI (00’ €KTIB aBTOPCHKOTO MpaBa, TOPrOBEIbHUX Ma-
POK, BUHAaXO/iB Ta iH.); 3aKOHO/IaB4Ye 3a0e3MeUeHHs] IPEBEHTHBHOT'O 3aXHCTY TIPaB
IHTEJIEKTyaJIbHOI BJIACHOCTI IIJSIXOM 3aKpIiIUICHHS B CIIEI[iaJIbHUX HOpMaxX BUJIB 1
O3HaK JiHi, sIKi CTBOPIOIOTH 3arpo3y MOPYLICHHS BUKIIOYHUX TIPaB, i 3aX0/iB BIUIH-
BY Ha Cy0’€KTiB, sIKi OepyTh y9acTh Y BAMHEHHI TaKuX [iii.

3.2. 3axucT mpas Ta iHTepeciB y4acHHKIB BiTHOCHH MPOMHCJI0BOI BJIACHOCTI
Y BUKOHABYOMY NPOBAIKeHHI

Ogepkoscovkuii K. B.,
acnipanm kageopu (2017-2021 pp.),
aosoxam

BaxnuBuM nMUTaHHAM 3aXHCTY IpaB Ta iHTEpeciB y cdepi mpoMuciioBoi Biac-
HOCTI, a caMe TOCIIOIapChKOTo 000pOTy MaiHOBHX IpaB MPOMHUCIIOBOI BIACHOCTI,
€ TIpoLieypa BUKOHAHHS CYJOBOTO pillleHHS (BUKOHABYE TPOBAKECHH), BiJl SIKOT
3aJIKHUTh PEAJbHICTh 3aXUCTY MOPYUICHHX MPAB, a TAKOX JOTPUMAaHHS MPaB CTO-
PiH mijg 4ac 3BEpHEHHS CTATHEHHS Ha MaiHO, 30KpeMa, Ha MallHOBI IpaBa Mpo-
MUcI0Boi BinacHocTi. [1ix 4ac nmpoBeneHHs MpoLeypH IPUMYCOBOTO CTSATHEHHS
Ha MaifHOBI IpaBa MPOMHMCIIOBOI BIACHOCTI SIK TPABOBOJIOLIEIb, TAK 1 iHII 0CO-
O MOKYTh 3a3HABATH MOPYIICHHS IXHIX IpaB Ta 3aKOHHUX iHTEPECiB, HAIIPUKIIA],
i 9ac TPOLEAYPH OIIHKHU IpaB MPOMHCIOBOI BIIACHOCTI, HAKJIAJCHHS aperTy
Ta IHIIUX T JepKaBHOTO BUKOHABIIS.

BianosinHo no ITapu3pkoi KOHBEHIIT PO OXOPOHY MPOMHMCIIOBOI BIACHOCTI,
sKka HaOysa uMHHOCTI Ans Ykpainu 25 rpyans 1991 p.%%2, nepen6aueno nepenik

362 [Tapu3bka KOHBEHIIisl PO OXOPOHY MPOMUCIOBOI BiiacHocTi Bin 20 Gepess 1883 poky (1ata HAGpaHHs YMHHOCTI
st Vkpainu 25 rpynus 1991 p.): Oghiyiinuii ee6-nopman Bepxosnoi Paou Vkpainu. URL: http://zakon3.rada.gov.ua/
laws/show/995_123 (nata 3Beprenns 26.05.2019).
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00’€KTIB MPOMHCIIOBOI BIACHOCTI: MATEHTH Ha BHHAXOH, KOPHCHI MOJEI, Ipo-
MUCJIOBI 3pa3Ky, TOBAapHi 3HAaKH, 3HAKU 00CIyroByBaHHs, (hipMOBI HaliMEeHyBaH-
HSI Ta BKa3iBKH NP0 MOXO/DKEHHS Y1 HaMEHYBaHHS MICISI TOXOKEHHS, a TAKOX
MIPUIMHEHHS HeJ0OpocoBicHOI KOoHKypeHMii (1. 2 ct. | KonBenmii). Y BHyTpim-
HBOMY HaIllOHAJTEHOMY 3aKOHO/IABCTBI 3aKPIIUIIOEThCS 3arajibHUI Mepertik «00’ex-
TiB TIpaB IHTENEKTYaIbHOI BIACHOCTI», SIKi 3aCTOCOBYIOTECS y cdepi rocrnogapro-
BaHHS: BUHAXOAW Ta KOPHCHI MOJEJi; IPOMICIIOBI 3pa3K; COPTH POCIHUH Ta T0-
pOIM TBAapHH; TOPrOBEJbHI MapKH (3HAKM JUIs TOBAapiB 1 MOCIYT); KOMEpLiiiHe
(pipmoBe) HaiimMeHyBaHHS; reorpadiyHe 3a3HauYEHHS; KOMEpI[iifHA TaEMHHIIS;
KOMIT IOTEpHI ITporpamu; iHII 00’ exTH, nependaderi 3akonoM (4. 1 cr. 155 TNoc-
noziapcbkoro kojekcy Yipainm®®® (nami — I'K Vkpainm)). OTxe, 3 ypaxyBaHHAM
HaBEeJICHOTO, OCTaHHIMH ITOJIOKCHHSIMH YHHHOTO 3aKOHOABCTBA Ta 32 BHKIIOYCH-
HSM THX 00 €KTiB, AKi BiTHOCSATBCS 0 Chepr aBTOPCHKOTO MpaBa, MOXKHA BHILIN-
TH Taki 00’€KTH MPOMHUCIIOBOI BJIACHOCTI: BUHAXOIH, KOPHCHI MOJIEINI, TPOMHC-
JIOBI 3pa3Kky, kKoMepuilHi (GpipMoBi) HaliMEeHyBaHHsI, TOPrOBEJIbHI MapKH, reorpa-
(i4Hi 3a3HaYCHHS1, COPTH POCIIVH, IIOPOJH TBapHUH, KOMIIOHYBaHHS HaIiBIIPOBIiJI-
HUKOBUX BUPOOIB, paIlioHai3aTOPChKI MPOMO3HIIii, KOMEPIiiiHI TAEMHHII.

Bignosigno B 4. 1 cr. 424 11K Vkpaiuu 10 MaifHOBUX IIpaB 1HTENEKTYyaJIbHOT
BJIACHOCTI BiZJTHOCATBCS: IPABO Ha BUKOPHCTAaHHS 00’€KTa MpaBa iHTEIEeKTYIbHOT
BIIACHOCTI; BHKITFOYHE MPABO JO3BOJIATH BUKOPUCTAHHS 00 €KTa IpaBa iHTEJeK-
TyaJIbHOI BJIACHOCTI; BUKJIIOYHE MPABO IMEPELIKOKATH HENPAaBOMIPHOMY BHKO-
pHUCTaHHIO 00’€KTa MPaBa IHTEIIEKTYaIbHOI BJIACHOCTI, 30KpeMa 3a00POHSITH TaKe
BUKOPHCTaHHS; iHIII MaifHOBI mpaBa IHTEIEKTyaJIbHOI BIACHOCTi, BCTAHOBJICHI
3aKOHOM.

Sk 3a3HayvaEThCS B JIITEPATYpi, MalHOBI ITpaBa IIPOMHUCIIOBOI BIACHOCTI MalOTh
TaKi XapaKTEepHi O3HAKU: € BiTIy)KyBaHIMH, MOXKYTb OyTH 00’€KTaMH rocmoaap-
CBKOr0 000pOTY; MOXYTh OyTH OI[IHEHUMH; BUKJIIOYHICTH (HAsIBHICTH Y MpPaBo-
BJIACHHKA IOPUINYHOI MOHOIIOJIIT); CTPOKOBICTh Ta TEpPUTOpiabHa OOMEXKEHICTD,
HEOOXiTHICTh NIepKaBHOI peecTpallii y BHITaJKaX, BCTAHOBICHUX 3aKOHOM. [Ipu
OMY B FOCIIONAPCHKHUI 000POT SIK 00’ €KT 000POTY BBOIATHCS «IIpaBa MPOMUC-
JIOBOI BJIACHOCTI» SIK CYKYITHICTh MaHOBHUX IpaB Ha 00’ €KTH ITPOMHCIIOBO] BJIac-
HOCTIi, BapTiCHOTO XapakKTepy, 10 MAIOTh [iIHOBY BH3HAYEHICTh, € 000POTO3IaTHH-
MU i CKIIa/Iaf0ThCSA 3 BU3HAYEHHUX 3aKOHOM IPAaBOMOYHOCTEH TTpaBoBiacHuKa®®,

MoXJIHBICTh 3BEpPHEHHS CTSATHEHHS Ha MaiHOBI IIpaBa IPOMKCIIOBOI BJIACHO-
cTi 3 MaitHa OopykHMKa 3akpimiena m. | 4. 1 cr. 10 3akony Ykpainu «[Ipo Buko-
HaBue NPOBaKEHHA» %, fKa nepeadayac, 10 3aX01aMi IPUMYCOBOTO BUKOHAHHSI
pillleHb, 30KpeMa, € 3BEPHEHHSI CTATHEHHS Ha KOIITH, IiHHI TarepH, iHIIe MaiHO

383 Tocnopapehkuit kosieke Ykpainu: npuitnstuit BepxosHoto Pajoro Vipainu 16 ciuns 2003 p. Bidomocmi Bepxoe-
Hoi Paou Ypainu. 2003. Ne 18, Ne 19-20, Ne 21-22. Cr. 144.

364 Opepkonebkuii K. B. 11]0/10 BU3HAYEHHS IOHATTS «IpaBa MPOMUCIIOBOI BIACHOCT». [Ipasnuuuti uaconuc Jloneyvko2o
yuieepcumenty. 2019. Ne 1(37.) C. 63-71

36 [1po BuKOHaBUE MpoBajkeHHs: 3akon Ykpainu Bin 02.06.2016 p. Ne 1404-VIIl. Bidomocmi Bepxosnoi Padu Yipainu.
2016. Ne 30. Cr. 542.
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(MalfHOBI mpaBa), KOPIOPATHBHI NPaBa, MAUHOGI NPAsa iHMeIeKmyanbHol 8iac-
Hocmi, 00 ’ekmu iHmMeneKmyaibHoi, meopuoi JisnvHocmi, iHute maliHo (MaiHOBI
mpaBa) OOp)KHHUKA, 30KpeMa SKIIO BOHH IepeOyBaroTh B IHIIMX 0Ci0 abo Haie-
JKaTh OOPKHUKOBI BiJl IHIIHMX 0Ci0, 200 OOP)KHMK BOJIOJIIE HUMH CIUTBHO 3 1HIIH-
Mu ocobaMu. Bapro 3a3HaunTH, 1110 Y BKa3aHOMY 3aKOHi, MOPIBHSIHO 3 TONEpe-
HIMH peJaKilisiMH, X04a BXKe i 3aKpiluieHa MOXIIMBICTh 3BEPHEHHS CTATHEHHS Ha
MaiHOBI IIpaBa IHTENEKTYaJIbHOI BIACHOCTI, OZJHAK MEXaHi3M 3BEpHEHHS CTATHEH-
HS CTOCOBHO TaKOTO CHENX(IYHOTO MaifHa, SIK MaiHOBI IpaBa iHTEIEKTYaIbHOT
BJIACHOCTI, 3aKOHOM HE BH3HAU€HHH, a HasBHI IPOLENYpPH HE € AOLUILHUMH 1[0~
JI0 MaHOBUX TIpaB IPOMHCIIOBOI BIIACHOCTI.

Jlyisl y9acHUKIB BiTHOCHH ITPOMHMCIIOBOI BJIACHOCTI IEPIIOYEProBe MUTAHHS,
sIKe BUMarae 3’sICyBaHHs, — sIKi caMme IpaBa MPOMHUCIIOBOT BIIACHOCTI MOXYTb BiJl-
qy)KyBaTHCS Ta Ha sIKi IIpaBa HE MOXXJIMBO 3BEPHYTH CTSTHEHHS.

Ceper MalfHOBHX MPaB Ha 00’ €KTH MPOMICIIOBOI BIIACHOCTI, IO HE Mi/JISATal0Th
BiJIYY>KEHHIO OKPEMO, 30KpeMa Ha HUX HE MOXe OyTH 3BEpHYTO CTATHEHHS, Lie:

— MaifHOBI TpaBa Ha KOMepyiliHe HAUMEHY8AHHS, OCKIIBKU OCTaHHI MOXYTh
nepeaBaTycs JIMIIE 3 MUTICHUM MaiHOBAM KOMILIEKCOM CY0’€KTa TOCIOAapIo-
BaHHA (4. 2 cT. 490 IIK Ykpainn);

— MaifHOBI paBa Ha ceocpaghiune 3a3Hayents, OCKUIBKH y MepeiKy MaifHOBUX
MpaB Ha JaHi 00’€KTH MPOMHUCIOBOI BIACHOCTI HE mMepeadavyeHo MpaBO PO3Io-
psmkenss (ct. 503 LK Ykpainn, ct. 17 3akony Ykpainu «lIpo mpaBoBy oxopo-
Hy reorpadiuHux 3a3HadeHby Big 16.06.1999 p. Ne 752-X1V B penakuii 3akoHy
Ne 123-IX Bix 20.09.2019%F). 3okpema, peecTpamisi reorpaditHoro 3a3HayeHHs
HaJa€ mpaBo: 00’ €qHAHHIO 0Ci0, sIKi B 3a3HaY€HOMY reorpadigHOMy MicIli BUp0O-
JISTIOTH TOBap Ta/ abo BUAOOYBarOTh, Ta / a00 MepepoOIAIOTh CUPOBUHY JJIS TO-
Bapy, 0cOONMBA SAKICTh, pEITyTaIlisl UM {HIII XapaKTEPUCTUKHU SKOTO 3yMOBIICHI ITUM
reorpadiyHAIM Micriem; OAHINA (i3W4HIE a00 IOPUIUYHIA 0c00i, SKIIO: BOHA €
€TMHAM BUPOOHHUKOM, SIKMH y IbOMY Teorpadidnomy micii BupobJiste ToBap Ta /
abo Bua00yBae, Ta / abo nepepoOIIsie CHPOBUHY JUIS TOBapy Ta Oa)xae MOJaTH 3a-
SIBKY Ha peecTpanilo reorpadiqHoro 3a3HadeHHs; reorpadidaa TepuTopis, Ha SKii
3I1MCHIOETHCSl BUPOOHUITBO (BU100yBaHH:) Ta / abo nepepoOka, Ta / abo mpuro-
TyBaHHs TOBapy, Ma€ XapaKTEPUCTHKH, SIKi ICTOTHO BIJIPI3HSAIOTBCS Bifl MPHIIET-
JIMX TEPUTOPIiid, a00 XapaKTEPUCTHKH TOBapy BiAPI3HAIOTHCS BiJl TOBapiB, BUPOO-
JICHUX Ha NpWIIeraux teputopisx (cr. 9 3akony Ykpainu «IIpo mpaBoBy oxopoHy
reorpadiyHUX 3a3Ha4yeHb»). Takox, 3i 3Mmicty cT. 17 3akoHy, BiACYTHI IpaBo-
MOYHOCTI IIIOJI0 PO3MOPS/KECHHS MpaBaMH Ha reorpadivyHe 3a3HauyeHHs (Tepe-
JMaHHs (BiAUY>KEHHs) Ta HAJAaHHS JIileH31i Ha BUKopucTanHs (4. 7 ct. 17 3akony);

— MaiHOBI MpaBa Ha PayioOHANI3AMOPCHKY NPONO3UYito, OCKUTBKA paljioHai3a-
TOpPCHKA TPOIIO3UIIISI Ma€ JIAIIE JIOKATbHY HOBH3HY, TICHO TPHB’SI3aHA 0 IisUTb-

3% [Ipo npaBoBy 0XOpOHy reorpadiuHux 3a3HAaYEHb : 3aKkoH Ykpainu Bix 16.06.1999 p. Ne 752-XIV. Bidomocmi Bep-
xoenoi Paou Yxpainu. 1999. Ne 32. ct. 267.
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HOCTI KOHKPETHOTO ITJIPHEMCTBA, Y€pe3 II0 BU3HAETHCS HEBIUIIIBHOIO BiJl
cy6’exra-ropuaudaHoi ocoou®®’;

— MaiHOBI IpaBa Ha KOMepYIUHY MACMHUYIO BIJTOBIIHO 10 3aKOHY MOXYTh
nepenaBarucs y Bukopuctanus (cr. 506 LUK Vkpainn). Bianosigao no cr. 508
LK Ykpainu, cTpoKk YMHHOCTI IpaBa iHTEIEKTyallbHOI BIACHOCTI Ha KOMEPIIHHY
TAEMHHII0 OOMEKYETHCS CTPOKOM ICHYBaHHSI CYKYIHOCTI O3HaK KOMEpPILIiHHOT
TaeMHUII, BcTaHoBIeHUX 4. 1 cT. 505 LIK Ykpainu, a e, 30kpema, CeKpeTHICTS 1
HEJIETKOMOCTYMHICTh. OTKe, il 9ac 3BepHEHHS CTATHEHHS Ha KOMEPIiHHY TaeM-
HUIIIO Ta BUMHEHHs /il ep>)KaBHUM BHKOHABLIEM ILOJIO Iepeadl JaHoro MaiiHa
Ha IyOJTiYHI €IEeKTPOHHI TOPTH, KOMEpIiiiHa TAEMHHUIIS BTPATUTH O3HAKU CEKPET-
HOCTI Ta HEJNErKOIOCTYIHOCTI, a IIe 31 CBOro OOKy MpH3BeAe 0 Mo30aBieHHS il
MIPAaBOBOI OXOPOHH. 3arpo3a BTPATH BHUIIE3TalaHUX O3HAK KOMEPIIHHOI TAEMHUII
iCHY€ 1 Ii/I Yac BChOr0 BUKOHABYOI'O MPOBA/KEHHS, OCKUIBKH JOCTYII 10 OCTaH-
HBOTO MAIOTh YYaCHUKH BHUKOHABUOTO IPOBADKEHHS Ta 0COOH, SIKi 3aIy4aloThCs
JI0 TIpOBeJICHHs] BUKOHABUMX 1iH (cT. 14 3akony Ykpainu «IIpo BuKOHaBue mpo-
BapKeHHs»). HaBiTh Oinblie, B pa3i HeloOOPOCOBICHUX i 3acTaBOAABI KOMEp-
LifHOI TAEMHUII OCTAaHHS MepecTaHe MaTH MiHHICTb, IO MPHU3BEIE 0 TOTO, IO
KPEAUTOP 3ANIUNIMTHCSA 0e3 3ac0o0iB 3a0e3eueHHs, Ha SKi BIH PO3pPaxOBYBaB 3a-
JU1s 33JI0BOJICHHS T4 3aXHCTY CBOiX iHTepecis®®;

— TpaBa Ha CeKpemHuli 8UHAXIO | CeKpemHy KOpucHy moodensv (00’ €KTH, IO
MICTATh iH(OpMaIlilo, BiTHECEHY JI0 Aep)KaBHOI TAEMHHUIII), X04a iXHE repeOyBaH-
HS y IHUBUTEHOMY OOOpOTI 1 JOMYCKa€eThCs 3a CIICHiabEHAM J03BOJIOM Jlepikas-
HOT'O €KCIIEPTY B MOPS/IKY, BU3HAYCHOMY 3aKOHO/IaBCTBOM IIPO OXOPOHY JIeprKaB-
HOI Ta€MHUIII Ta PO OXOPOHY MpPaB HAa BUHAXOJH 1 KOPUCHI MOJEINI, O/HaK, Ha-
JaHHA TIPaB SIK 3aCTaBH BHIAETHCS JOCUTH CYMHIBHUM, BUXOJSYH 3 BKIIAJCHOTO
Hwkue. [lo-mepire, peecTpallisi CeKPETHUX BHHAXOJIB 1 KOPUCHUX MOJECICH Bif-
OyBa€eThcs y CIICMiaIbHUX PEECTpax; BiJOMOCTI PO BHJady IAaTEHTY Ha CEKpeT-
HUHU BHWHAXill 1 MATEHTy Ha CEKPETHY KOPHCHY MOIENb He ImMyOmikyroTbcs (4. 4
ct. 23 3akony Ykpainu «IIpo oXxopoHy npaB Ha BUHAXOJAW 1 KOPHCHI MOJIEINI»),
IO BiINOBiAHO Oyzae BIUIMBATH Ha MOXKJIMBICTH iJeHTH(]IKaLii, epeBipku Ha-
JISKHOCTI MIPaB Ta iXHIX 0OMEXKEHb; IMO-IpyTe, JOCUTH MPOOIEMHUM BHSBISETHCS
MIPOBECHHS MPOIIECAYPH CTATHEHHS, OCKUIBKHM CEKPETHUI BHHAXI 1 CEKpETHA KO-
pHCHA MOJIENIb MICTSTh iH(OpMalilo, BiTHECEHY IO JAEpXKaBHOI TaeEMHHMI (BUA
TaeMHOI iHpOpMaIii), a BUCTaBICHHA TaKUX 00’ €KTiB Ha MPIUTIOTHI TOPTH (ayKIli-
OH) ¢axkTu4HO OyJne 3AIMCHEHHSIM ONPWIIOAHEHHS Takoi iHdopMmallii; Takox 3a
BIZICYTHOCTI PO3BHHEHOTO PHHKY NPaB IHTEJICKTYaJIbHOI BIACHOCTI ITOITUT Ta pea-

Ji3anis IpaB Ha BKa3aHi 06’ €KTH BUAAETHCA MaIoBiporinHoo®®,

367 Aramanosa IO. €. TlpaBa npoMucioBoi BacHocTi K (opMa ydacTi B FOCIIONAPCHKHX TOBAPHCTBAX: aBTOPE(.
JUC. ... KaHx. ropuz. Hayk: 12.00.03. Xapkis, 2003. C. 8

368 OpepkoBebkuit K. OkpeMi acrekTd 3acTaBu MpaB MPOMUCIOBOI BiacHocTi. «Economic and law paradigm of
modern society». 2019. Ne 4. C. 88-97

369 OBepkoBebkuit K. OkpeMi acrekTd 3acTaBu MpaB MPOMUCIOBOI BiacHocTi. «Economic and law paradigm of
modern society». 2019. Ne 4. C. 88-97.
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Po3zoin 3

OTxe, MOXHa 3poOUTH BUCHOBOK, III0 MaifHOBI IpaBa Ha Taki 00 €KTH MpO-
MUCJIOBOI BJIACHOCTI, SIK-OT: KOMepIiiiHe HaliMeHyBaHHsI, reorpadidHe 3a3HaueH-
Hs, paI[iOHAIi3aTOPChKa MPOIMO3HILisi, KOMEPIliiHA TAEMHHUIIS, CCKPETHUNA BUHAXI
1 CeKpeTHa KOPHCHA MOAENb, 3HAKH [T TOBAPiB 1 MOCHYT (y pa3i MOXKIMBOCTI BBe-
JICHHSI B OMaHy CIIO)KMBadiB) HE MOXKYTb BiI4y>KyBaTHCS OKPEMO BiJ MiANIPHEM-
cTBa (OOpKHMKA), TOMY BIAIIOBITHO Ha HUX HE MOYKHA 3BEPHYTH CTSTHEHHS.

Ha wmaiiHoBi npaBa Ha iHII 00’€KTH NPOMHUCIOBOI BJIACHOCTI, a 1je MaiHOBI
TpaBa Ha BUHAXOOU, KOPUCHI MOOei, NPOMUCTIOBI 3DA3KU, MOP208elbHi MAPKU,
copmu pociuH, nopoou meapui, Moxe OyTH 3BEpHYTO CTSTHEHHSI.

Jlyist 3axmcTy mpaB Ta iHTEpeciB MMPaBOBIACHUKIB MaifHOBHX TpaB Ha 00’ €KTH
MIPOMHMCIIOBOI BJIACHOCTI, 1110 MiUIATal0Th BiI4y)KCHHIO, BAYKJIIMBUM € TIUTAHHS Ha-
JMEKHOTO O(OPMIIEHHSI Ha3BaHUX IPAB B OyXeaimepcbKomy 00Ky TiIIpPUEM-
CTBa, BUXOASYH i3 HABEACHOTO HIDKYE.

3okpema, anaii3 nonoxens crareit 190, 199, 418, 424 11K Ykpainum, ct. 139
I'K Vkpainu mae miacTaBu CTBEPIKYBaTH, 110 MAiHOBI IpaBa Ha 00’€KTH IpO-
MHCIIOBOi BIIACHOCTI TaKOXX € YaCTHHOI0 MaiHa Cy0’€KTa TOCIOAAapIOBAHHS.
3 orisiay Ha O3HAKHM MafHOBHMX MpaB MPOMHCIIOBOT BIACHOCTIS", Ii MpaBa HaJle-
KaTh JI0 aKTHBIB MiIIPUEMCTBA, a caMe JI0 HeMaTepiaJbHUX aKTHBIB.

JIoIUIBbHICTh HAJIEKHOTO OOJIIKY TaKOTO BUIYy MaifHa, sSIK IpaBa MPOMHCIOBO]
BJIACHOCTI, BUHHUKAE 1 3 OTJISAY Ha HEOOXiMHICTh 3aXUCTY HE TIJILKH IIpaB Ta iHTe-
peciB cy0’€KTiB BiIHOCHH MPOMHCIIOBOI BIIACHOCTI, a 1 OE3MEKH MiIPHEMCTBA Ta
Horo maiiHa 3arajgom. 30Kpema, BiIIoBiIHO 10 4. 9 cT. 56 3akony Ykpainu «IIpo
BUKOHABYE IPOBAPKEHHS», I1iJ] Yac MMPOBEJICHHS OMUCY MaiiHa OOpKHUKa-IOpH-
JUYHOI 0COOM Ta HAKJIQJCHHS apelITy Ha HbOI'O BHKOHABELb TAKOXX BUKOPUCTO-
BY€ BiJIOMOCTI III0JI0 HAJIEKHOTO OOP)KHHUKY MaifHa 3a TaHUMH OyXTalTepChbKOTro
00iky. BigmoBigHo 10 4. 6 cT. 52 3a3HaueHOro 3aKOHY, Y pasi SKIIO Ha 3a3Ha-
YeHe Y 4acTHHI I1’ATil i€l cTaTTi MaifHo (a 11e 1 MaifHOBI NpaBa IHTENEKTYaIbHOT
BJIACHOCTI — aBT.), HAKIIAIAEThCS apeIT, BOHO Pealli3yeThCs B TaKiil MOCIiIOBHO-
cti: 1) maiiHo, M0 Ge3mocepeIHh0 He BUKOPHUCTOBYETHCSA Y BUPOOHUIITBI (TIpen-
MeTH iHTep’epy odiciB, TOTOBA MPOAYKIIiS Ta TOBAPH TOMLIO); 2) 00’ €KTH HEPYXO-
MOT0 MaifHa, BepCTaTH, 00IaHAHHS, 1HIIII OCHOBHI 3aC0O0H, a TAK0XK CHPOBHHA 1
MaTepiajy, Mpu3HavYeHi U1 BUKOPUCTAHHs Y BUPOOHUITBI. SIK 3a3Ha"aeThCs MI0-
JI0 LILOTO B JIITEPaTypi, AKIIO0 MAaHOBI IpaBa 1IHTENEKTyaJIbHOI BIACHOCTI (J1asi —
MIIIB) HajeXHHM YHHOM OOJIIKOBYIOTHCS OOPIKHHKOM-IOPUIMYHOIO O0COOOI0
came K HeMarepialbHHi aKTUB, HA CHHTETUYHOMY paxyHKy 12 «HemarepianbHi
aKTHUBW», TO IXHA peaji3allis Mae BinOyBaTucs y ApYyTry 4Yepry Iicis MaifHa, IIo
Oe3rnocepeIHbO0 HE BUKOPHCTOBYETHCS y BUPOOHHMITBI. SIKIIO X HanexHi OOpxk-
HUKOBI-fopuanyHii ocob6i MIIIB 10 ymcna HeMaTepiaabHUX aKTUBIB HE BBEICHI,
a BimoOpaXkeHi, HAaNpUKia, Ha cyOpaxyHKy 286 «Heo0OpoTHI akTUBHU Ta rpynu
BHOYTTS, YTPUMYBaHI JUIS IPOAAXKy», TO 1€ CBiTIHTH mpo Te, mo MIIIB He mpu-

370 Oepkosebkuii K. B. 110,10 BU3HAYEHHS TIOHATTS «IIPaBa MPOMUCIIOBOT BIACHOCT». IIpasnuuuii uaconuc Jloneybko2o
yuisepcumemy. 2019. Ne 1(37). C. 70.
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3HAYCHI IS BUKOPUCTAHHS y BUPOOHUIITBI 1, BIAMIOBIAHO, MOJKHA pPeai3oByBaTH
taki MIIIB y nepury uepry. SIkimo » HajiexHi OOpXKHUKOBI-IOpHIMYHINA 0CO0i
MIIIB He BinoOpaxeHHi y OyxrantepcbkoMy oOIiKy B3araji (BiANOBIAHO, HA HUX
HE HapaxOBYEThCA aMOPTH3allif), TO [1e MOXe o3HaudaTH, mo MIIIB He Bukopu-
CTOBYIOTHCSI Y BUPOOHMIITBI, TO’K BUKOHABELb TAKOXXK MA€ IJCTABH JUIS BiJlHE-
cennss MIIIB no nepmoi yepru®’t, Otie, M YHUKHEHHs HeOa)KaHUX HACIIIKIB
MEPIIOYEPrOBOr0 3BEPHEHHS CTATHEHHS Ha MaiHOBI IpaBa IPOMUCIOBOI Biac-
HOCTI, SIKi € peHTa0eNFHUM aKTHBOM MiANPHEMCTBA, OCTaHHI BapTO OOJIIKOBYBa-
TH HAJIEKHUM YHHOM Yy OyXTalTepChKOMY OOJIKY.

BBesieHHs NpaB IIPOMHUCIIOBOI BIACHOCTI B TOCHOAAPCHKHUI 060poT®’2 mepen-
6aydae po3NOpsHKEHHS BLATIOBITHUMY TIpaBaMHy, 1110 Mae 30BHILITHE MPaBOBE 0OpM-
JIEHHSI Y BUIJIAII JOTOBOPY abo iHmoro mpaBodnHy (mpaBoBa (opma). [IpaBose
odopMIIeHHS BBEJICHHS 3a3HAUCHUX MPaB B OCIOAAPCHKUI 000pOT nependavae
YKJIaZieHHs! BiINOBIHOTO JJOTOBOPY MO0 PO3MOPSIKEHHS! MallHOBUMH ITPaBaMH
mpomucnoBoi BracHocTi (ct. 1107 K Ykpainu, ct. 366 I'K Ykpaiau Ta inmi) Ta,
3a HeoOXiJHOCTI, MO0 AepxKaBHOI peecTpauii dakry nepenanns (cr. 1114
K Vxpainn). [Ipu npomy, BianosigHo mo 4. 1 ct. 9 3akony Ykpainu «IIpo Oyx-
rantepcbkuit o6iik Ta QinaHcoBy 3BiTHiCTE B YkpaiHin®®i 1. 2.2 TlonoxeHHs
PO TIOKYMEHTAJbHE 3a0€3ICUCHHS 3aMKCIiB y OyXrajaTepchKoMy OOJIKY, 3aTBep-
JDKeHOro Haka3oM MiHictepcTBa QiHaHciB Ykpainum Bix 24 TpaBHs 1995 poky
Ne 88, mizcraBoro [yist OyXranTepchKoro 00Ky TOCIONapChKHUX Omepallii € mnep-
BUHHI JIOKYMEHTH, 5IKi (IKCYIOTh (DaKTH 3[IHCHEHHS rOCHOAAPCHKUX OINeparii i
IIOBHHHI MaTH BCTaHOBJIEH]I 000B’A3KOBI1 peKBi3HTH374. To6to mincraBoro amst Oyx-
TaJTePCHKOro 00Ky TOCIIONapPCHKUX OIepalliil € MIepBHUHHI JOKYMEHTH. 31 CBOTO
00Ky, IEPBUHHUI TOKyMEHT — 1€ IOKyMEHT, SIKH MICTUTh BiJIOMOCTI IIPO TOCIIO-
nmapceky omeparito (4. 1 cr. 1, 4. 1 cr. 9 3akony Ykpainu «IIpo O6yxrantepcpuit
o0utik Ta piHaHCOBY 3BITHICTH B YKpaiHi»). TakuM NEpBUHHUM JJOKYMEHTOM € IEB-
HU JOTOBIp MO0 PO3MOPSHKEHHSIM MAaifHOBUMH IpaBaMH ITPOMHUCIIOBO] BIIACHO-
CTi (JTimeH3ifHUA JOTOBIp, AOTOBIP BinuyKeHHS TomIo). OTXKe, M 9ac YKIaIeHH]
BIZIMOBIJTHOTO JIOTOBOPY IIOJO PO3MOPSKEHHS! MAHHOBUMH MPAaBaMH TPOMHUCIIO-
BOI BJIACHOCTI BiOYBa€ThCs BBEIEHHS LUX MpaB y TOCHOAAPCHKUI 000poT,
i cTopoHa Ha0yBaya 3a3HA4YEeHUX MpaB 3000B’s3aHa BimoOpa3uTH ix B Oyxranrep-
CbKOMY OOJTIKY.

3 HaBeleHOro BOAYAETHCS, IO Y pa3i BBEAEHHS B TI'OCIIONAPCHKUA 000pOT
MIpaB IIPOMHUCIIOBOI BIIACHOCTI KOXKHHH Cy0’€KT TOCIIOAAapIOBaHHSA 3000B’I3aHUI

37 Hocik IO. B. 3BepHeHHs CTATHEHHS HA MAifHOBi MpaBa iHTENEKTYaIbHOT BIACHOCTI y BHKOHABUOMY MPOBaKEHHI.

Kuis., 2017. C. 32.

372 Opeprosebkuit K. TTonsTTs «BBeaeHHs npaB IPOMHICIIOBOT BIACHOCTI B rocriofiapekkuii 060pot». ITionpuemnuymeo,
2ocnodapemeo i npaso. 2020. Ne 3. C. 96.

73 [po Gyxrantepchkuii 06k Ta dinaHcoBy 3BiTHiCTH B Ykpaini: 3akon Ykpainu Bim 16.07.1999 p. Ne 996-XIV.
Bioomocmi Bepxoeroi Paou Ykpainu. 1999. Ne 40. Cr. 365.

37 TIpo 3arBepiwkenHs [10OXKEHHS PO JOKyMEHTAIbHE 3a0e3MeUeHH s 3auCiB y OyXraarepcbkoMy oOIiKy: Hakas
Miuicrepcrsa ¢inancis Ykpainu Bix 24 tpasus 1995 poky Ne 88. Caiim: 3axonooascmeo Vkpainu. URL: https://zakon.
rada.gov.ua/laws/show/z0168-95 (nara 3epHenHs: 18.04.2020).
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Po3zoin 3

BECTH OyXTanTepChbKHi OOJIIK IIMX MpaB SIK HEMaTepialbHUX aKTUBIB JUIi 3a0e3-
MIEYeHHS JOCTOBIPHOCTI BiOOpaXeHHS B OyXranrepchkoMy 00Ky iH(popmarii
po (iHAHCOBHIA CTaH Ta MaliHO IMiANPHEMCTRA.

OnHUM 13 OCHOBHIX HOPMAaTHBHO-TIPABOBHX aKTiB y cdepi 00Ky MaitHOBHX
IpaB MPOMUCIIOBOI BIIACHOCTI € Haka3 MiHicrepcTBa (inanciB YkpaiHu Bix
18.10.1999 poky Ne 242 «IIpo 3arBepmkeHHs [lomoxxeHns (ctaHmapty) Oyxrai-
TepchKoro o0miky»®™®, axuil nependadae 3aiiicHeHHs 00Ky, 30KpeMa, Ha Maii-
HOBI IpaBa 00’ €KTIB MPOMHUCIIOBOI BIACHOCTI Yepe3 TaKy KaTeropilo, K «Hemare-
playibHi aKTHUBM». BUTBIN JETaNbHUM aHANTI3 IIBOT0 HOPMATHBHO-TIPABOBOTO aKTa
moTpedye OKPEMOro AOCITIHKEHHS.

Cy6’exTaM TpaBOBIIHOCHH IPOMHCIIOBOi BIacHOCTI Tpeba BpaxyBaTd, IIO
BimnoBigHO 1o 1. 1 Haka3zy MinicrepcTBa (piHaHCiB Ykpainu Bix 22 mucromana
2004 poxy Ne 732 «IIpo 3aTBep/pKeHHs THIOBHX ()OPM IIEPBHHHOTO OOJIIKY
00’€KTIB MpaBa IHTEJNEKTYalIbHOT BJACHOCTI y CKJIaJli HeMaTepialbHUX aKTHUBIBY,
3aTBEpIPKEH] TUITOBI (JOPMHU TIEPBUHHOTO O0JIIKY 00’ €KTIB IpaBa iHTEIEeKTyaIbHOT
BJIACHOCTI y CKJIaJli HEeMaTepialbHUX aKTHBIB, 30KPEMA, aKm 66€0€HHA 8 20CHO-
dapcokuil 06opom 00’€KTa MpaBa IHTEICKTYaIbHOI BIIACHOCTI Y CKJIaJli HeMare-
pianbHux akTuBiB (TUmoBa popma Ne HA-1)*®. Bianosigno mo m. 1.1 IMopsaky
Ne 732 3a3HadeHuil akT BBEJICHHS 3aCTOCOBYETHCA ITiANPHEMCTBAMH, yCTAHOBAMH
Ta OpraHi3amisIMA HE3aJIeKHO Bill GopM BIACHOCTI Isi OQOPMIICHHS Omeparliif i3
BBE/ICHHSI B TOCHOAAPCHKUI 000pOT 1 BUKOPUCTaHHS OKPEMHUX NPUAO0aHUX (CTBO-
peHnx) 00’€KTiB MpaBa iHTEJIEKTyalbHOI BIaCHOCTI.

Biamosimuo 10 4. 3 cr. 18 3akony Ykpainu «IIpo BHKOHaBYE MPOBAIKECHHSD»
BUKOHABEIIb M Yac 3Iii{CHEHHs BHKOHABYOTO MPOBAHKEHHS Ma€e MPaBo, 30Kpe-
Ma, JUIs 3aXUCTy IHTEpeCiB CTAryBaya OJEpXKyBaTH OE30IUIaTHO BiJ| JIepKaBHUX
OpraHiB, MiAMPUEMCTB, YCTAHOB, OpraHi3alliil He3aJIe)XHO Bia (OPMHU BIIACHOCTI,
MOCaZOBUX 0Ci0, CTOPIH Ta IHMIMX YYaCHHUKIB BUKOHABYOTO MPOBAKEHHS HEOO-
XiJHI I TpOBEICHHS BUKOHABYMX [ill TMOSCHEHHS, OBIIKK Ta iHITY iHpOpMa-
1ito, 30kpeMa KoHpineHmiiiny. ToOTO AepKaBHUIT BUKOHABELb MOXE HAIPABUTH
cy0’€KTy TOCIOJapIOBAaHHS 3aMUT LIOA0 PO3KPHUTTS iH(OpMaLlii, 30KpemMa TaKoi,
IO CTOCYEThCA BiJOMOCTEH OyXranTepchKoro o0miKy, Ipo HasBHI MaifHOBI IMpaBa
TIPOMHCIIOBOT BJIACHOCTI.

OpHak, A7 3aXUCTy TpaB Ta iHTepeciB Cy0’€KTa MaifHOBHX HpaB MPOMUCIIO-
BOI BJIACHOCTI BiJi HeOa)kaHOTO Ta HEOOIPYHTOBAHOTO 3alUTy Tpebda 3BEpHYTH
yBary, Io 3amuT Jep>KaBHOTO BUKOHABIIA MAa€ MICTHUTH TakKi 00OB’A3KOBi PEKBi-
3WTH: HAHMEHYBaHHs OpraHy Jep>KaBHOI BUKOHABYOI CITy»OH, pi3BHIIe, iM’s Ta
1o 6aTHKOBI IEPKABHOTO BUKOHABIIS a00 Mpi3BHILE, iM’sI Ta 10 0aThKOBI MpUBAT-
HOTO BHUKOHABIIS; aTa BIAKPUTTSA Ta HOMEP BUKOHABYOTO IPOBADKCHHS; PEKBi-

S Mpo 3atBepukenHs [lonokeHHs (CTaHapTy) GyXrantepcbkoro o6miky: Hakas Midictepersa dinancis Ykpainu Bin
18.10.1999 poxy Ne 242. O¢hiyiiinuii sichux Ykpainu. 1999. Ne 44. Cr. 2206.

S76 TIpo 3aTBep/KEHHS THIIOBHX (POPM NEPBUHHOTO 0OJIKy 06 €KTIB IIpaBa iHTENEKTYaIbHOT BIACHOCTI y CKIai He-
MaTepialbHUX akTHBiB: Haka3 Minicrepcrsa ¢dinanciB Ykpainu Bix 22.11.2004 p. Ne 732. Opiyitinuii éichux Yrpainu.
2004. Ne 50. Cr. 3301.
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3WTH BUKOHABYOTO IOKYMEHTA; CTPOK BUKOHAHHS; HACHIAKH HEBUKOHAHHS (11. 12
Pozniny 1 IncTpykuii 3 opraHizanii npuMyCOBOTO BUKOHaHHS PillleHb, 3aTBEp/Ke-
HOi Haka3oM MinicTepcTsa roctuii Yipainu Bin 02.04.2012 poky Ne 512/5)%77,

BapTo 3a3HaunTH, 10 MaHOBI MpaBa IMPOMHUCIOBOI BIACHOCTI Yepe3 BiACYT-
HICTB PEYOBOTr0 00’€KTa MAIOTh iHINY cHenuQiky 100 PeUOBUX MpaB, IO Mae
BPaxoOBYBAaTHCS Y IPAaBOBOMY PETyJIIOBaHHI BUKOHABYOTO IPOBAKEHHSI.

BianoBisHO 10 3arajgbHOTO MOPSAKY 3BEPHEHHS CTSATHEHHS Ha MaifHO OOpK-
HUKa TI0JISTa€ B IOTO apemITi, BIITyYeHHi (CITMCaHHI KOMITIB 3 paXyHKIB) Ta IpH-
MycoBiif peamizauii (4. 1 cr. 48 3a3HaueHoro 3akony). [Ipore BUSBISETHCS, IO
BHUIIIEBKA3aHa MPOLeypa 3BEPHEHHsI CTSATHEHHS HE MOXKe OyTH 3aCTOCOBaHa MOB-
HOIO MipOIO MO0 TaKOro MaifHa, sSK MaiHOBI ITpaBa MPOMHKCIOBOI BJIACHOCTI.
3okpema, 4. 2 cT. 56 3a3HaUEHOr0 3aKOHY IepeadadeHo, 0 BUKOHABENH 3a I10-
TpeOu MoXke OOMEKUTH TIPaBO KOPHCTYBAHHSA MaiiHOM, 3/1iHCHATH OII€YaTyBaHHSA
a00 BUIIyYCHHs HOro y OOp>KHUKA Ta MEpeiaTH Ha 30epiraHHs iHIIMM Oco0am,
PO IO BiH BHHOCHTb IOCTAaHOBY a00 3a3Ha4yae OOMEXKCHHS B IIOCTaHOBI IIPO
aperuT. BrurydeHHs apemToBaHOTO MaifHa 3 Tiepeadero Horo s peatisamnii 3aikc-
HIOETHCS] Y CTPOK, BCTAHOBJICHWH BMKOHABLEM, aJle HE paHillle HDK 4epe3 I’ ATh
poOOYUX AHIB MICHIS HAKIACHHS apemTy (4. 7 ¢T. 56 3a3HaYCHOTO 3aKOHY).

[ocTae mUTaHHS 1100 MOXKJIMBOCTI BUIIyYEHHS Ta Iiepesadi Ha 30epiraHHs
MaifHa B pasi, SKIIo e OyayTh MaifHOBI IIpaBa iHTEJIEKTyaIbHOI BIACHOCTI, OCKLIb-
KM OCTaHHI MArOTh HEMaTepiaJIbHUH XapakTep Ta 3 Oryisily Ha ixHIo cnenudiky He
MOXXYTb HAJISKaTH JI0 PEYOBHX IpaB. BilbHO mepemintyBatics y mpocTopi MOXYTb
pedi, siKi € mpeaMeToM marepianbHoro cBity (cr. 179, u. 2 cr. 181 LK Ykpainn).
OTxe, Taki 1ii JepKaBHOTO BUKOHABIIA, K BIITyUCHHS Ta Nepefadya Ha 30epiras-
HSl, HE MOXYTh OyTH BUMHEHI BiTHOCHO MaifHOBUX IpaB MPOMHCIIOBOI BIIACHOCTI.

He MeHII Ba)<JIMBMM NMUTAaHHSAM y TPOLEAYpl 3BEPHEHHS CTATHEHHS Ha Maii-
HOBI TIpaBa MPOMHCIIOBOT BJIACHOCTI € MUTaHHS MPOBEICHHS OYiHKU Ta BU3HA-
YEeHHS BAPTOCTI MAaifHOBHX IIPaB.

Bingmosinao 1o 4. 2 ct. 57 3akony Ykpainu «[Ipo BUKOHaBUYE TPOBAKCHHS,
y pasi, SIKI0 CTOPOHH BUKOHABYOT'O NMPOBaJHKEHHS y 10-1eHHUIA CTPOK 3 JHS BH-
HECEHHs1 BUKOHABLIEM [TOCTAHOBY TPO apellT MaiiHa OOp>KHHKA HE JOCATIIN 3T0AU
010 BapTOCTi MaifHa Ta MUCHMOBO HE MOBIJIOMIIIM BUKOHABIIS ITPO BU3HAYCHY
HUMH BapTiCTh MaifHa, BUKOHABELb CAMOCMIliHO BU3HAYAE BAPTICTh MaiiHa OOpXK-
HuKa. J[s npoBeieHHS OLIHKH 32 PEryJIbOBaHUMH LiHAMHU, OLIIHKHA HEPYyXOMOT'O
MaifHa, TPAHCHOPTHHUX 3ac00iB, MOBITPSIHUX, MOPCHKUX Ta PIYKOBUX CYJIICH BH-
KOHaBeIlb 3allyyae Ccy0’€KTa OLiHOYHOI JisSUTbHOCTI — Cy0’€KTa TOCTIOAapIOBaHHS
(4. 3 ct. 57 Ha3BaHOTO 3aKOHY).

3 HaBEJEHUM Ba)KKO ITOTOJMTHUCS B YaCTHHI HAJaHHS Jep>KaBHOMY BHKOHAB-
L0 TOBHOB&XXCHb CaMOCTIMHO BM3HA4YaTH BapTiCTh MaiiHa B pa3i, KOJH TaKUM
MaifHOM € MaliHOBI IIpaBa iHTEIIEKTYAIbHOI BIacHOCTI. MaifHOBI IIpaBa Ha 00’ €KTH

77 TIpo 3aTBepkeHHs [HCTPYKILI 3 opraHisanii IpUMycOBOro BUKOHAHHS pillleHb: Haka3 MinictepcTsa rocTuiii Ykpai-
Hu Bix 02.04.2012 poky Ne 512/5. Ochiyiinuit sicnux Ypainu. 2012. Ne 27. Ct. 1018.
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Po3zoin 3

IHTEJIEeKTYaIbHOI BIIACHOCTI, 30KpeMa IIPOMHICIIOBOI BIIACHOCTI, € OCOOIHMBIM 00’ €K-
TOM OIIIHKH, OCKUIBKY MArOTh CBOIO CHENU(IYHICT Yepe3 HeMaTepiaabHUN Xapak-
Tep pe3yNbTaTy IHTENeKTyalbHOI, HAYKOBO-TEXHIYHOI AisUIEHOCTI, HOr0 HEIIOBTOP-
HICTB, eKCKITIO3UBHICTH Tommo. OIiHKa IpaB IHTENEeKTyalbHOI BIaCHOCTI — IIe Ta-
Jy3b MiSIIBHOCTI, IO JIMIIE YacTKOBO IEPETHMHAETHCS 31 ceporo mpodeciiHoi
OIIIHKHY, OCKIJIBKH IIiJ] Yac OIiHIOBaHHS IMPaB OIIHIOBaY, OKPIM CBOTO Oe3mocepe/-
HbOI (axy (mpodeciiina oriHKa), Mae 100pe OpieHTYBaTHCS y cdepi MaTeHTHOTO
MpaBa, MaTH NIeBHI TEXHIYHI, EKOHOMIYHI 3HAHHS TOIIO. BUXOAI49M 3 HABECHOTO,
BOayaeThCs, IO OIIHKA IIPaB IHTEJIEKTYAIFHOI BIIACHOCTI € JOCHUTH CKJIaJHOIO
npoueayporo Ta 0e3 BiAmoBiqHOT KBai(ikalii, HaBpsa Y Oyae MOXIIHBO JOCTO-
BipHO BU3HAYMTH PUHKOBY BapTiCTh LUX npas ', 3 orsay Ha Le OlliHKa MaiiHo-
BHX MPaB iHTEJEKTYyalbHOI BIACHOCTI MOTpeOye IHMIOTO MiAXOXy, MOPIBHIHO 3
OLIHKOIO pedell. BpaxoByroun BHKIageHE, JOIUIBHO JOTOBHUTH HOpMY ab3. 2
y. 3 cm. 57 3axony Vkpainu «Ilpo euxonasue nposaddicenHsy (6UNaoKu 3ay4eH-
HsL Y0 €ekma oyiHOYHOI OislbHOCME — CYO '€Kma 20Cn00apro8arnis) makum o6 ex-
MOoM OYIHKU, K MAUHOBI NPAsa iHMeneKmyaibHoi (MPOMUCTIOB0L) 61ACHOCI.
lono npouenypu HaxniadenHs apewny Ha MalHOBI NpaBa 1HTENEKTYaJIbHOT
BJIAaCHOCTI BapTO 3a3HAYMTH, 1O 3a 3aTaJIbHUM [IPABHIIOM apelT Ha MaifHoO (KO-
TH) OOp)KHHKA HAKIIAIA€ThCSl BUKOHABLIEM IIJISIXOM BHHECEHHS ITOCTAaHOBH IIPO
apernT MaifHa (KOIITiB) OOp)KHHMKA ab0 MO OIHMC Ta aperT MaiHa (KOIITIiB) OOpkK-
Huka. Komii mocraHoB, SKHMHU HaKJIaJIeHO apeIliT Ha MaiHO (KOIITH) OOp)KHHKA,
BHKOHABeIIp HaJICHIIa€ OaHKaM Y IHIIMM (IHAHCOBHM YCTaHOBAM, OpTraHaM, IO
3IIHICHIOIOTH PEECTPaLito MaifHa, peecTparito 0O0TsHKEHb PyXOMOTO MaliHa, B IeHb
iXHPOTO BUHECEHHS (YacTHHH 2, 4 cT. 56 3akony Ykpainu «IIpo BukoHaB4e mpo-
BapKEHHs»). BiamosimHo 10 1. 5 4. 1 ct. 37 3akony Ykpaiau «IIpo 3abe3medeHHs
BUMOT KPEANUTOPIB Ta PEECTPaliio OOTSHKEHB» ITOCTAaHOBA JEPKABHOTO BHKOHAB-
IS TIPO HAKJIAAEHHs apeluTy Ha MaiHO € IyOIiYyHUM OOTSDKEHHSM, sSIKe HaOupae
YMHHOCTI 3 MOMEHTY #oro peectpauii B Jlep’kaBHOMY peecTpi OOTSKEHb pyXo-
Moro MaiHa (mani — JIPOPM). 3Biacu BUIUIMBAE, 10 MTOCTAHOBA ITPO APELIT Maii-
HOBUX ITpaB IPOMUCIIOBOI BIIACHOCTI Mae OyTH 3apeectpoBana B JIPOPM. 3a cBoim
NIPU3HAYSHHSM apellT MaiHa MoJjsirae y Hak/IaJAeHH! 3a00pOHU Ha TpaBoO PO3IO-
PSIKEHHS! BIIOBIIHIM MaliHOM JI0 BU3HAYEHHS HOT0 MOAAIBLIOT IO,

[pote y pasi apemty MaiiHOBUX NpaB MPOMHKCIIOBOI BIACHOCTI, apelT MOXe
OyTH HellieBUM MEXaHi3MOM III0JI0 3200pOHU PO3MOPSKEHHSI, BUXOJISUH 13 HUXK-
4ye HaBeJICHOro. 30KpeMa, MaifHOBI IpaBa MPOMHUCIIOBOI BIACHOCTI MalOTh MEBHY
cnendiky iX MpaBOBOi OXOPOHHM, & caMe: BOHH HAOYBarOTh YAHHOCTI 3 MOMEHTY
iXHBOI Jep)KaBHOI peecTparliii, Ipo IO BHOCSATHCS BIIOMOCTI IO BIAMOBITHHX
JlepkaBHHUX PEeECTPIB, a 11e: JlepKaBHUIM PEeecTp MaTCHTIB YKpaiHH Ha BUHAXOIU
(ta Hioro pizHOBUAN); JlepkaBHUI peecTp MaTeHTIB YKpaiHn Ha KOPUCHI MOJeIi;

378 Oepkosebkuii K. B. 11[0/10 oLiHKM MaifHOBHX TIpaB iHTENEKTyalbHOI BlacHocTi. FOpuduuna nayka i océima y cyuac-
HUX ymogax: cman i nepcnekmueu pozsumky: Matepianu BeeykpaiHcbkoi HayKkOBO-IIPaKTHYHOI KOH(epeHIil npucssye-
Hoi 35-piuuto ropuuunoro dakynsrery (18 Tpasns 2018 p.). Binnuis: lonHY imeni Bacus Cryca, 2018. C. 124-128
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JlepxaBHUI peecTp MaTeHTiB YKpaiHu Ha MPOMHUCIIOBI 3pa3ku; JlepikaBHuii peectp
cBifonTB YKpaiHU Ha 3HAaKW Ui TOBapiB 1 mocnyr; Jlep:kaBHuil peectp YKpaiHu
Tomnorpadiii iHTerpaabHUX MiKpocxeMm; JlepkaBHUN PEeECTp COPTIB POCIIKH, MIPHU-
JaTHUX IS TIOIIMpEeHHS B YKpaiHi; JlepkaBHUI peecTp MpaB iHTEIEKTyalbHOI
BJIACHOCTI HA COPTH POCIIMH Ta MPO BUAAYY NATEHTIB YKpaiHW Ha COPTH POCIIHH;
Jep:kaBHUIN peecTp CENEeKIIMHNX JOCSATHEHb Yy TBAPHHHUITBI Tomo (maii — [ep-
JKaBHI peecTpi mpoMucioBoi BacHOCTi). [lpu mipoMy, BimmoBinHO 10 1. 1.2 Haka-
3y MiHictepcTBa ocBiTH 1 Haykn Ykpainu Bix 10 ciuas 2002 poky Ne 10 «IIpo
3aTBeppkeHHs [looxxeHHs mpo JlepkaBHUIA peecTp CBiIOUTB YKpaiHH Ha 3HAKU
nnst ToBapiB i mocmyr»®’®, peectp popmye JlepikaBHa ciyxk0a iHTETEKTyaTbHOT
BJIACHOCTI YKpaiHH, MisIBbHICTh SIKOI CIIPSIMOBY€EThCS 1 KoopAnHyeThest Kabinerom
MinictpiB Ykpainu yepe3 MiHicTpa OCBITH 1 HAyKH, MOJIOAI Ta CIIOPTY YKpaiHH,
Ha CHOTO/IHI 3 ypaxyBaHHSM 3MiH 3aKOHOJIaBCTBA, I1e¢ MiHEKOHOMPO3BHTKY i TOP-
riBii B 0co0i JlemapraMeHTy iHTENeKTyalbHOT BIaCHOCTI. AHAJIOTIYHI TOJNOKEH-
HS 3aTBEP/PKEHI y BIAMOBITHUX HaKa3ax i CTOCOBHO IHIIMX 00’ €KTIB MPOMHUCIIO-
BO{ BJIACHOCTI.

BpaxoByroun anaii3 nosioxxeHb BumieBkazaHoro Hakazy Ne 10 Ta Hakazy Mi-
HICTEepCTBa OCBITH 1 HaykH YKpainu Bin 16 mumas 2001 poxy Ne 521 «IIpo 3atBep-
JoKeHHsT [HCTpyKii po mojaHHs, po3mis, myOiKaIito Ta BHECEHHSI 10 PEECTPY
BiZIOMOCTEll Npo mepeady MpaBa BIACHOCTI Ha BUHaxix (KOPUCHY MOJENb) Ta
BU/Iauy JIIeH3iT Ha BUKOPUCTaHHSI BUHAX0/Ay (KOPUCHOI Mojieni)», BOauaeThesl Bif-
CYTHICTh (DYHKIII Ta BiJIIOBITHUX IOBHOBaXKEHb Yy JlenapTaMeHTy IHTENeKTyallb-
HOI BIIACHOCTI IIOJI0 HAKJIAJEHHS Ta MEPeBipKH HASBHOCTI apemTiB Ha MalHOBI
IpaBa MPOMHCIOBOI BIACHOCTI, B3aEMOJIl 3 IHITUMH ACpP>KaBHUMH OpraHaMH 3
WX IHTaHb, a TAKOX HASIBHOCTI IIOBHOBAXXEHP 1010 AocTymy 1o JJPOPM. 3 in-
moro 0oKy, 3rigHo 3 1. | Haka3zy MinictepcTBa roctutii YKpaiHu Bix 7 numHs
2006 poky Ne 57/5%°, peectparopamu JPOPM, 30kpeMa, € JeprkaBHi Ta PUBAT-
Hi BUKOHaBIII, aqMiHicTpaTop Jlep:kaBHOTO peecTpy OOTSKEHb PyXOMOTO MaiHa
Ta oro ¢inii y BUMaakax, neperdadeHnx 3aKOHOAABCTBOM, TOOTO MiH 10CT.

OTxe, Ha CbOTOJIHI apellT MaifHa i peecTpallis npasa BiacHocTi (ii mepexin)
CTOCOBHO MaifHOBHX IPaB MPOMICIIOBOI BIIACHOCTI BiIOYBA€ThCS ¥ Pi3HUX PEECT-
pax: JIPOPM, mignopsakoBannii MiH’10cTy, Ta HA3Ka JlepKaBHUX PeecTpiB Mpo-
MUCJIOBOI BJIACHOCTI, L0 MiANOpsAKOBaHi JlemapraMeHTy iHTeJIeKTyaIbHOI Biac-
HOCTI, a TOMY IIi/l 4aC HaKJIaJICHHS apellTy Y HeIOOpOCOBICHOTO TIPABOBOJIOIUTBIIS
ICHy€ MOXITUBICTB BiTUy>KEHHS TaKHX IIPaB Ha iHITYy 0co0y. J{1s yHUKHEHHS TaKuX
(akTiB Ta A 3a0e3neueHHs eEKTHBHOCTI 3aXUCTY MpaB Ta iHTepeCiB J0Opoco-
BiCHUX CyO’€KTiB BIJIHOCHH IMPOMHMCIIOBOI BIIACHOCTI nompedye 000npayo8anHs
3aKOH00asCcmeo y cgpepi peecmpayii 6UHUKHEHHS MA Nepexo0y MAauHo8Ux npaeg

37 Tpo 3areepmkenns [lonoxkenns npo JepskaBHuil peecTp cBiIoNTB YKpaiHu Ha 3HAKH /IS TOBAPIB i MOCIYT: HAKa3

Misicrepcrsa ocsitu i Hayku Ykpainu Bix 10.01.2002 p. Ne 10. O¢hiyitinuii sicnux Vrpainu. 2002. Ne 5. Cr. 207.
380 [Ipo Bu3HaueHHs peecTpaTopiB JlepKaBHOrO peecTpy OOTSKEHb PYyXOMOro MaiiHa: Haka3 MiHicTepcTBa IOCTHLIT
Vkpainu Big 7 mumast 2006 poxy Ne 57/5. Oghiyitinuii sichux Yipainu. 2006. Ne 28. Cr. 2045.
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Po3zoin 3

Ha 00 ’€Kmu RPOMUCTIOBOI GIACHOCHI, A MAKONC Y3200HCEHHS 83AEMOOIL MidiC 8-
domemeamu: Jenapmamenm OepoicasHoi euxoHasguoi cuyscou Minicmepcmea
rocmuyii Ykpainu ma /lenapmamenm po3eumxy cgepu inmenekmyaivHol enac-
Hocmi Minicmepcmea po38umky eKOHOMIKU, MOP2i6ni ma cilbCbKo2o 20cnodap-
cmea Ykpainu 6 nanpami peecmpayii npae inmeiexmyanvbroi (npomuciosoi) enac-
HOCmI ma ixnix 0omadcens (apewm, 3acmasa).

Bigmosizuo 10 4. 1 cr. 61 3akony Ykpainu «[Ipo BUKOHABYE MPOBAKECHHS
MIPUMYCOBa peai3alis apelITOBaHOTO MaiiHa, 30KpeMa i MaHOBUX TPaB MPOMHC-
JI0BO{ BIACHOCTI, MOX€ BiOYBaTHCS IIUIIXOM ITPOBEJICHHS €NEKTPOHHHUX TOPTiB
a00 3a (hikcoBaHOIO LIHOIO. 3aJ€KHOCTI BiJl CHTYyaIlil, 3aBEpILEHHS MPOLEAYPH
NpUMYCOBOi peaizaiii 0)OPMIIOETECSI TAKUMU JOKYMEHTAMH: aKm Hpo npose-
Oeni mopeu 3a ¢ixcosanoro yinoio (1. 14 po3niny 6 Topsaky peanizariii apeurro-
BaHoro MaitHa®l); axm npo nposedeni enexmponni mopau (11. 4 posainy 10 ITo-
PAIKY peaizaliii apelToBaHOro MaiHa); nocmano8a ma akxm npo nepedayy mai-
Ha cmszysauy 6 paxyHox nozawenns 6opey (4.9 cr. 61 3akony Ykpainu «IIpo
BHUKOHABYE MPOBAKCHHS).

Ha mincrasi . 18 po3aminy 6, m. 9 posminy 10 IMopsaky, 4. 9 cr. 61 3akony
VYxpainu «IIpo BUKOHaBYE NMPOBAPKEHHS, 3a3HAYCHI JTOKYMEHTH € JIOKYMEHTa-
MU, IO MiATBEPKYIOTh BUHUKHEHHS MpaBa BJIACHOCTI y OCOOH, 110 mpuadana
pyxome MaifHoO, Ta € MiJCTaBOIO Ul MOJAIBIIOr0 O(hOPMIICHHS CTATyBa4YeM Ipa-
Ba BJIACHOCTI Ha Take MaifHO.

Bapro 3ayBaxxuTH, 1110 3BepHEHHS CTATHEHHS Ha MaifHOBI IIpaBa MPOMHUCIIOBOT
BJIACHOCTI MOYKHA PO3IJISAATH K OJUH 31 CIIOCOOIB BBEJCHHS TaKHX IIPaB B roC-
nojapcekuii 06opot. ITig dac mporeaypu 3BepHEHHS CTATHEHHS BilIOyBaeThCs
mepexiJ MaifHOBHUX TpaB HAa MEBHUHA 00’€KT MPOMUCIOBOI BIACHOCTI Bill OJHIET
oco0u npaBoBoOJIOALIBLS (OOpKHUKA) 10 iHIIoro HabyBava. [TpumycTumo curya-
1[if0, KOJIM OfIHE MiAMPHUEMCTBO, Maro4l Ha OajlaHCi IipaBa Ha TIEBHUM TPOMHUCIIOBHIA
3pa3oK, HIKOJU HOro He BUKOPHCTOBYBAJIO, TO IHIMUH HaOyBad 3MOKe 3aCTOCO-
BYBAaTH BCi KOPHCHI BJIaCTHBOCTI HAOyTOTo NpaBa Ha IPOMHCIIOBHH 3pa3okK y CBOIH
rOCIOIAPChKil misutbHOCTI. DOpMaMu BBEJICHHS MPaB B 000POT, B TAKOMY pasi, Oy-
IyTh BUIIEPO3IJIIHYTI JOKYMEHTH (aKT, IOCTAHOBA JIEPKABHOTO BUKOHABIIS TOILO).

OpHak Ha 11bOMY TIpo1iec 0(hOPMIICHHS MafHOBHX IIPaB MIPOMHUCIIOBOT BIIACHO-
CT1 He 3aBEepIIyeThCS, OCKUIBKU BiqmoBinHO 10 4. 2 ct. 1114 [IK Vkpainu, dakr
nepeiaHHs BUKIIOYHUX MaiHOBUX MPaB IHTENEKTYalbHOI BIACHOCTI, SIKi BIAIO-
BiZIHO 710 1100 Kojekcy abo iHIIOro 3ak0HY € YHHHUMHU IiCIIs IXHBOT JepyKaBHOT
peecTpartii, miayarae nep)kaBHii peectpartii. [IpoTe HoOBUI BiacHWK (HaOyBad)
MaiHOBHX TpaB IMPOMHCIIOBOI BJIACHOCTI IPH 3BepHEHHI 10 JlemapramMeHTy po3-
BUTKY c(pepH iHTEIEeKTYyaIbHOI BIACHOCTI 3 IINTaHHS JIepKaBHOI peecTpallii oTpu-
MaHHUX MPaB MOXKE CTUKHYTHCS 3 TPOOJIEMOIO LI0J0 MOXKJIMBOI BiJIMOBU B PEECT-
parii, OCKiJIbKH B HaKa3ax 3 IHTaHb JIEPKaBHOI peecTparlii iHTeNeKTyalbHOI BIac-

31 TIpo 3ateepmkenns Ilopsaky pearmizanii apemroBaHoro Maiina: Hakas MinicTepcTBa roctunii Ykpainu Bin
29.09.2016 poky Ne 2831/5. Ogpiyitinuii sicnux Yipainu. 2016. Ne 76. Ct. 2558.
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HOCTI (HAIpUKIa[ TOProBelbHa MapKa ®?, 3a3HaUMMO, 110 OJHAKOBUM MaKeT Ha-
Ka3iB IpUTaMaHHUHM 1 JUIs 1HIIUX OO0’ €KTIB NMPOMMCIIOBOI BJIACHOCTI), BIJCYTHI
MOJIOKEHHS IOA0 3MIHM BJAaCHMKA Ha MiJICTaBI TaKMX JOKYMEHTIB, SIK aKT IPO
MPOBEICHI TOPTH 3a (DIKCOBAHOIO IIHOIO, aKT MPO MPOBENEHI SICKTPOHHI TOPTH,
ITOCTAHOBA Ta aKT MPO Mepeady MaiHa CTSITyBady B paXyHOK ITOTaIlIeHHS O0pry.
[Ipo BuIEHaBeIeHE CBITUUTSD 1 Cy/I0Ba IIPAKTHKA, & CaMe PIlIeHHs FOCIOapChKO-
ro cyzny M. Kuesa Bin 04.07.2013 p. y cripasi Ne 910/10538/13%2 10510 30608 5~
3aHHs JlepkaBHY CITy»)kOy IHTEIEKTyalbHOI BIACHOCTI YKpaiHW BHECTH 3MiHHU JIO
Jlep’kaBHOTO peecTpy CBiIOUTB YKpaiHW Ha 3HAKU AJISl TOBApIB 1 MOCIYT BiOMO-
CTi I10J10 3MIHM OCOOM BJIACHUWKA Ta 3AIHCHUTH IyOJIiKamito 1mpo 1e B oQimiiHo-
My Groneteni «IIpomuciosa BracHicTE» %,

OTxe, 17151 BpETYJIIOBaHHS IIPOLEIyPH peai3allii Ta 3BepHEHHS CTATHEHHsI Ha
MalHOBI TIpaBa MPOMHUCIOBOI BIACHOCTI MPABOBI MiICTABH PEECTPAIIil TIEPEXOLy
MaiHOBUX IIPaB, SKi 3aKpilIeHi B HOPMAaTHBHO-TIPABOBUX aKTaX 3 MUTaHb JICPIKaB-
HOI peecTpaii IHTeNeKTyalbHOI BIACHOCTI, HOTPEOYIOTh CUCTEMHOTO JIOOIPaLto-
BaHHS BHACJIIOK X JOMOBHEHHS TAKMMH IIICTaBaMU, K. aKm Npo Npo6eoeHi
mopau 3a QIiKco8anoI0 YiHOI, AKm NPo NPOBEOeH] eNeKMPOHHI MOP2U, NOCMAHO-
6a Mma axm npo nepeoayy Matina Cma2yéawy 6 paxyHox no2awients 60p2y*®.

HaocraHok TpebOa 3a3HaYUTH, M0 13 MOYKJIMBUX CIIOCOOIB 3aXUCTy CTOPIH Y
MpoIIeypl BUKOHABYOTO MPOBAKEHHS (IIPUMYCOBOTO 3BEPHEHHS CTATHEHHS) €
3BEPHEHHS 710 Cyay Uist: 1) oCKapsKeHHs pillieHb, Aiif a60 Ge3misTBHOCTI JepKaB-
HOr'O BHKOHABIIS B MOPAAKY cT. 339 'ocrnomapchKoro mpouecyanbHOro KOAEKCY
Vkpainu®®; 2) 3pepHeHHs 3 1030BHOIO 3a5BOKO Ha pillleHHs, Jii 60 0e3/isIbHICTh
JIepKaBHOTO BUKOHABIIA B MOPAKY cT. 287 Komekcy amMiHICTpaTHBHOTO CYIO-
upHcTBa YKpainu®®'; 3) BU3HAHHA NpaBa BIACHOCTI HA Lie MAHO i OPO 3HATTS 3
HbOTO apemity (cT. 59 3akoHy Ykpainu «IIpo BUKOHaBYE POBAKEHHS»); 4) Bij-
ITKOTyBaHHS IITKOJH, 3aBIaHOI HE3aKOHHUMH PIMICHHAMU, TisIMH 91 Oe3isUThHi-

32 [Tpo 3atBeppkenns [Tonoxenns npo JlepskaBuuii peectp cBigoUTB YKpaiHu Ha 3HAKHM JUIs TOBAPIB i MOCIYT: Haka3
Minictepcta ocBith i Haykn Ykpaiun Big 10.01.2002 p. Ne 10. O¢piyitinuii eéicnux Yrpainu. 2002. Ne 5. Ct. 207; Ilpo
3aTBepuKeHHs TIpaBui cKilalaHHs i MONAHHA 3asBKM HAa BUJAJy CBiZOLTBA YKpAiHM HA 3HAK JUIA TOBAPIB i MOCIyT: HaKa3
JlepkaBHOTrO MaTteHTHOro BigomcTBa YKpainu Bix 28 mumus 1995 poky Ne 116. Bepxosna Pada Vkpainu. Basa danux
«3akxonooascmeo Vipainuy. URL: https://zakon.rada.gov.ua/laws/show/z0276-95 (nara 3Beprenns: 11.11.2019); Tpo 3a-
TBep/DKeHHs [HCTPYKIiT Mpo moJaHHs, po3ris, my6aikaliio Ta BHECEHHS IO PEeCTpy BiIOMOCTEH Tpo mepenady npasa
BJIACHOCTI Ha 3HAK JIs TOBAPIB 1 MOCIYT Ta BUAdy JIleH3ii Ha BUKOPHCTAHHS 3HaKa (MDKHAPOIHOTO 3HAKa) JUIst TOBApIB i 1mo-
cayr: Hakas MinictepctBa ocBiti Ta Hayku Bix 03.08.2001 poky Ne 576. Oghiyitinuii sicnux Yipainu. 2001. Ne 34. Cr. 1615.

383 Pimenns rocnofapeskoro cyy M. Kuesa in 04.07.2013 p. y cnipasi Ne 910/10538/13. €7PCP. URL: http://reyestr.
court.gov.ua/Review/32279471 (mara 3sepuenns: 11.11.2019); mocranoBa KuiBCbKOro amemsiiiiHOro rocrofapchkoro
cyny Bin 25.09.2013 y cnpasi Ne910/10538/13. €ZPCP. URL: http://reyestr.court.gov.ua/Review/33747317 (narta 3ep-
HenHs: 11.11.2019).

384 Sk B6aua€THCA 3 MaTepialliB CIpPaBH, MO3MBAYeM Oyl HAJAHO JUIS PEECTpaLlii aKT MO MPOBENEHHS ayKI[OHY Ta
peaizaliio pyxoMoro MaifHa.

385 OpepkoBebkuit K. Oco6IMBOCTI 3BEpHEHHS! CTATHEHHS Ha NPaBa NPOMHCIOBOI BIACHOCTI K MPEIMET 3acTaBH.
Teopis i npakmuka inmenexmyanvhoi énacnocmi. 2020. Ne 1. C. 35-49

386 ['ocnodapcoruti npoyecyanshuii kodexe Yipainu (ped. 3 15.12.2017) eio 06.11.1991 p. Ne 1798-X1I. Bioomocmi
Bepxosnoi Paou Yipainu. 1992. Ne 6. Cm. 56.

387 Kopieke aJMiHiCTPaTUBHOIO CyI0unHCTBa YKpainu Big 06.07.2005 poky Ne 2747-IV. Oiyitinuii eictux Yxpainu.
2005. Ne 32. Cr. 1918.
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Po3zoin 3

CTIO OpraHiB Jiep»aBHOi BiIaau B 0co0l OpraHy JIep>kaBHOI BUKOHABUOI CITy>KOU
(ct. 56 Koncrurymii Ykpainu; ct. 1173 K Ykpaian).

TakoX CTOPOHM BHKOHABUOTO IIPOBAKEHHS MOXYTh 3BEPHYTHCS 3a 3aXHUC-
TOM CBOIX TIpaB Ta IHTEPECIB Y AOMIHICMPAMueHoOMy NOPSAOKY O HadaJIbHHKA
BiIiTy, sSIkoMy Oe3locepenHbO MiATOPSIKOBAHNHN Iep>KaBHIA BUKOHABENb, a00
MOXYTb OYTH OCKap>KeHi 10 KepiBHHUKA OpraHy Jep)KaBHOI BUKOHABYOI CITYKOU
BHMIOTO piBHA (4. 3 cT. 74 3akoHy Ykpaiau «IIpo BUKOHaBUYE IPOBAHKEHHS).

V3araJpHIOIOYH BHIICHABENICHE, Tpeba 3a3HAYHTH, 110 U1 YHUKHEHHS Heba-
JKaHHUX HACJIJIKIB IIEPIIOYEProBOro 3BEPHEHHS CTATHEHHS Ha MaiHOBI TIpaBa Mmpo-
MHCJIOBOI BJIACHOCTI, SIKi € PEeHTa0eIbHUM aKTHBOM IIiIIPHEMCTBA, OCTAHHI I10-
TpiOHO OOJIIKOBYBAaTH HAJEKHUM YMHOM y OyXrantepchbkoMy oOuiky. Y pasi BBe-
JICHHSI B TOCIIOJIAPCHKHI 000POT MpaB MPOMHUCIIOBOT BIACHOCTI KOXKHHUH Cy0’€KT
TOCIIO/IapIOBAaHHS 3000B’s13aHUN BECTH OyXranTepchbKHid OONIK IUX NpaB SIK He-
MaTepiaJbHUX aKTUBIB JIJIsI 3a0C3MEUCHHS JTOCTOBIPHOCTI BiJOOpakeHHsI B OyXraii-
TepchKOoMy 00JIiKy iH(popMallii npo (iHaHCOBUH cTaH Ta MaliHO MiIIPUEMCTBA.

BpaxoBytouu crienniky MaifHOBHX TpaB MPOMHUCIIOBOI BJIACHOCTI, TIOPIBHIHO
3 PEYOBHMHU MpaBaMH, 3akoH YkpaiHu «lIpo BHKOHaBUE MPOBAKEHHSD JOLIIb-
HO JTOTIOBHUTH a03. 4 4. 2 cT. 56 3akony Ykpainu «IIpo BHKOHaBuYEe NpOBaKEH-
HS» TaKUM TIOJOXKEHHAM: «BuiyueHHs Ta mepenada Ha 30epiraHHs HE 3aCTOCO-
BY€EThCS JI0 HEMaTepiaJbHUX aKTHBIB, 30KpeMa, MAHOBUX NPaB IHTEIEKTYaIbHOT
(mpomucioBoi) BracHocT». Takok AOULIBHO JOMOBHUTH a03. 2 4. 3 ¢T. 57 3ako-
Hy Ykpaiuu «[Ipo BUKOHaBUE MPOBAHKEHHs» TaKUM 00’ €KTOM OIHKH, SK Maii-
HOBI IIpaBa iHTEJIEKTYaJIBHOI (TIPOMHUCIIOBOI) BIIACHOCTI.

Jns 3a6e3neyueHHs eeKTUBHOCTI 3aXUCTY TPaB Ta iHTEPECiB JOOPOCOBICHUX
cy0’€eKTiB BITHOCHH IIPOMHUCIIOBOI BIACHOCTI MOTPeOy€e MOOTpaIfoBaHHs 3aKOHO-
JABCTBO y cepi peecTpallii BAHIKHEHHS Ta IePex0y MaifHOBUX IpaB Ha 00’ €K-
TH MIPOMHCIIOBOT BIACHOCTI, 8 TAKOX Y3TOJKEHHS B3a€MOJIl MIX BiJIOMCTBaMH:
JemapTamMeHT IepKaBHOI BUKOHABYOI CITy>kOm MiHicTepcTBa focTrmii YKpaiHu
Ta JlemapraMeHT po3BUTKY cepH iHTeIeKTyallbHOI BiacHOCTI MiHicTepcTBa po3-
BUTKY €KOHOMIKH, TOPTIiBJII Ta CLIBCHKOTO I'OCHOAApPCTBAa YKpAiHU B HArpsiMi
peecTpauii mpaB iHTENEKTyanbHOI (IIPOMHCIOBOI) BIACHOCTI Ta IXHIX OOTSKEHb
(apewir, 3acraBa).

Jlyist BperyJroBaHHs NpOLieAypH peanizallii Ta 3BepHEHHS CTATHEHHS Ha Maii-
HOBI IIpaBa IIPOMHCIIOBOT BIIACHOCTI ITPABOBI ITiICTABH PEECTPALI] TEpexory Maii-
HOBUX IPaB, sIKi 3aKpiIlieHi B HOPMAaTHBHO-TIPAaBOBHX aKTaX 3 MUTaHb JIePKaBHOI
peecTparii iHTeIeKTyanbHOI BIaCHOCTI, HOTPEOYIOTh CHCTEMHOT'O IOONPAaIlOBaH-
HS BHACJIZIOK IXHBOTO JOTIOBHCHHS TAKUMHM IIiJICTAaBaMH, SIK: aKT IPO MPOBEICHI
TOPTH 32 (PIKCOBAHOIO I[IHOKO, aKT MPO MIPOBENIEHI EJIEKTPOHHI TOPTH, MOCTAHOBA
Ta aKT 1o Tepeaady MaifHa CTAryBady B paXyHOK MoramieHHs 6opry>®,

388 OBepkonchkuii K. OcoGMMBOCTI 3BEpPHEHHS CTSTHEHHS HA MPABa IPOMKCIOBOT BIACHOCTI K MPEIMET 3aCTaBU.
Teopis i npakmuxa inmenexmyanvroi enacnocmi. 2020. Ne 1. C. 35-49.
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3.3. [IpodinakTuka mpaBonmopyuens y cepi iHTeIeKTyadbHOI BJaCHOCTI

baxyp O. B.,
cmapwiuii uKiIaday Kageopu yusiibHo20 Npasa i npoyecy,
acnipanm kageopu

B ymoBax MiHIMBOI €KOHOMIYHOI cUTYyaIlii, TpaHchopmarii eKOHOMIYHUX Bifl-
HOCHH 1 ITOLITYKY ONTUMAaJIbHOI MO/IeIi pO3BUTKY €KOHOMIKH, I/l BILTMBOM IIOCTiii-
HOT r100aTizarii Mi>KHAPOIHOTO TOPrOBEIBHOI'O MPOCTOPY MiXk Cy0’€KTaMu roc-
I0JIAPIOBaHHS Pi3KO 30IBIIYETHCS KOHKYPEHLis 32 30yT CBOiX TOBapiB Ta MOCIYT.
Maibxke yci KpaiHu CBITY, 1[0 IPArHyTh 0 CTa0IILHOIO 1 CTIHKOTr0 €KOHOMIYHOTO
3pOCTaHHsI, sIKe 3a0€3MeYnTh TOKPAILeHHS 100po0yTY HaCeJIeHHs, 3MIHIOIOTh ITifl-
XOAU A0 MiJBUIIEHHS! e(EKTUBHOCTI 3aXMCTy MpaB IHTEIEKTYaIbHOI BIACHOCTI.
INpore, peanpHuii CTaH CBIUNUTS, IO I IpoOIEeMa € He BUPILIEHOIO Ta OTpedye
HaraJbHOTO BPETYIIOBAHHS.

3a indopmariiero epkaBHOI (hickambHOI CIy>kO0u YKpaiHU MPOTATOM CidHI—
yunest 2018 poky MATHUISIME 31iHCHEHO Maibke 4,2 THC. IPU3YITHHEHh MUTHOTO
odopMIIEHHS TOBapiB 3a II03POI0 y MOPYIICHHI MpaB iHTENEKTyaIbHOI BIACHO-
cti. 3a meit mepiox mopymeHo 7 crpaB Ipo MOPYIIEHHS MATHHX IPABHII 3a (aKTa-
MU BBE3CHHS Ta BUBE3CHHS TOBApIB, SAKi BKIIOUYCHI 10 METHOTO PEECTPY 00’ €KTIB
IIpaBa iHTENEKTYaIbHOI BIACHOCTI Ha 3arajibHy cyMy Maibke 1,4 MIH rpuBeHb (3a
ct. 476 MutHOTO KOZIekcy Ykpainu). 3aranom, ctaHoM Ha 1 cepras 2018 poky y
MHUTHHUH peecTp 00’€KTIiB NpaBa iHTENEKTyalIbHOI BJIACHOCTI 3a 3asBaMH IPaBO-
BIIACHHKIB 0yJ10 BHeceHO 3 818 006’extiB®?. CTaTHcTHKA TAKUX BHUMAIKIB TUIBKA
3pocTae, 30KkpemMa, MpoTsiroM ciuHs—mnHs 2019 poky MUTHHLSIMH YKpaiHu 3a-
¢ixcoBaHo 4,5 THC. BUIIAKIB MPU3YTHHEHb MUTHOTO O()OPMIICHHS TOBapiB 3a aHa-
JIOTIYHOIO Mi03pOor0. 3a BKa3aHMH Nepiof] MOPYyIMIeHo 7 CIpaB MpO MOPYIICHHS
MUTHHUX HpaBui 32 (pakTamMy BBE3eHHsS Ta BUBE3CHHS TOBAPIB, SIKI BKJIIOYEHI 10
MHTHOT'O peecTpy 00’€KTiB IpaBa iHTeJIeKTyaIbHOI BiacHocTi. CtaHoM Ha 1 cepn-
Hs1 2019 poky y MHTHHI peecTp 00’€KTIB MpaBa IHTEIEKTyaJbHOI BIIACHOCTI 3a
3asgBaMH TIPaBOBIACHUKIB BHeceHO 4 096 06’ exTin>,

Ha mpakTtulii cnocTepiraroThCsi YUCICHHI MOPYIICHHS MpPaB 1HTENEKTYalIbHOT
BJacHOCTI 1 B iHmmx cepax. Hanpukinmi 2019 poky €Bponeiicbka KoMicist 3HO-
BY BHecCJIa YKpaiHy IO CHOHUCKY KpaiH, fKi MOPYIIYIOTh IIpaBa iHTEIEKTYaIbHOI
BJIACHOCTI Ta 3aBJAIOTh MM IIKOAY €KOHOMIYHHMM iHTepecam €BpONEHCHKOTO
Cotozy. SIk 3a3HavaeThCs y 3BiTI €BponelchKoi Komicii, B YKpaiHi IpoJoBXKYyIOTh
iCHYBaTH MpOoOJIEMH MIOA0 3aKOHOIABYOTO 3aXHUCTY IIPaB iHTENEKTYyalIbHOI BIac-

389 [Mosinomnenns mpeccyx6u Jlepxapnoi ickanbHoi ciyx6u Ykpainu Bin 20 ceprust 2018 p. Ogpiyiiinuii catim

Mepoicasnoi ¢ickanvnoi cayacou. URL: http://sfs.gov.ua/media-tsentr/novini/348080.html
3% [osinomnenns mpeccyx6u Jlepxapnoi pickanbHoi ciyx6u Ykpainu Bin 14 cepnust 2019 p. Odpiyiiinuii catim
Jepoicasnoi ¢ickanvnoi cayacou. URL: http://sfs.gov.ua/media-tsentr/novini/388815.html
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Po3zoin 3

HOCTI 3 TIPHBO/Iy MEXaHi3MiB peecTpallii TOProBebHUX MapoK, a TAKOK CTOCOB-
HO TPaH3MTy KOHTpahaKTHOI Ta MipaTchkoi MPOAyKIii Ha puHKH CBpocor3y L,

VY uepeHi 2020 poky HaOynIm YMHHOCTI /1Ba Haka3m MiHicTepcTBa (iHAHCIB
Vxpainu (Ne 281392 ta Ne 2823% giy 09.06.2020 p.), cnpsAMOBaHi Ha YI0CKOHAJICH-
HSI 3aXHCTY NpaB iHTEJEKTyalbHOI BIACHOCTI HA MUTHHMII. BinmoBigHumu Hakasa-
MU 3aTBEPUKEHO TOPSIOK 3aCTOCYBAHHS 3aXO/IB IIOAO CIPHSIHHS 3aXUCTy IpaB
IHTENEKTYyalIbHOT BIIACHOCTI Ta B3a€MO/ii MK MUTHHUMH OpraHaMu, IIPaBOBJIACHH-
KaMH Ta JIeKJIapaHTaM{; HOBHH MOPSJIOK peecTparlii 00’ €KTiB MpaBa iHTEIEKTyallb-
HO{ BIACHOCTi y MUTHOMY PE€ECTPI.

[TpuiHATTS OUX HaKa3iB CTAJO0 HACTYIHUM KPOKOM Y TOJANbIIIN IMIUIEMEH-
Tamii nonoxxeHb PermamenTiB €C, mo 3QIHCHIOIOTHCS B MEXKaX BUKOHAHHS
3000B’43aHb 32 YTOJI0I0 IPO acoriamito Mk Ykpainoro Ta €C. 3 yacom mpakTHy-
Ha peajizalis IUX JOKyMEHTIB AaCTh 3MOTY, 3 OJIHOTO OOKY, IIOCHIIMTH OOPOTHEOY
3 KOHTpa(aKTHUMH Ta MipaTChKUMHU TOBapaMH, a 3 1HIIOTO — IPUCKOPUTH TIepe-
MIIIEHHS Yepe3 MUTHUA KOPJIOH YKpaiHu OpUTiHAJFHUX TOBApiB Ta iXxHE Oe3mepe-
IIKO/IHE MUTHE O(OPMIICHHS.

Sk 3ragyBanocst BHIIE, B YKpaiHi MPOJOBKYIOTh ICHYBaTH MPOOJIEMH OO0
3aKOHOAABYOI'0 3aXUCTy IPaB iHTENEKTyaIbHOI BIACHOCTI. [IpuunHamMu HU3BKO-
TO PiBHS 3aXHUCTy IpaB iHTENEKTYaIbHOI BIACHOCTI B YKpaiHi €, 30Kpema, HeHa-
TMEKHUN HATJAM 32 JOTPUMAHHSM 3aKOHOJIABCTBA JIEP)KaBOIO, HecTada KBaigi-
KoBaHuX (axiBUiB y wili cdepi, HU3bKUI PiBEHb MTPABOBOT KYJIBTYPH, BiJICYTHICTh
HaJIS)KHUX 3HaHb Ta iH(opMarii 11010 3aXKUCTy MpaB IHTEIEKTyaIbHOI BIACHOCTI
TOIIO. YMOBOIO HAJICXKHOI MTPABOBOI OXOPOHHU ITIPaB iHTEIEKTYaIbHOI BIIACHOCTI €
npodijakTHKa MpaBoONOpYIIeHb Y 3a3HadeHill cdepi. BaxxnuBy ponb y nportumuii
MIPaBOIOPYIIEHHSM, SIKi ITOCSTAl0Th HA MpaBa iHTENEKTYaJIbHOI BIACHOCTI, Bifirpae
JlepKaBa, OCKITPKH BOHA Ma€ 3a0e31euyBaTH 3aCTOCYBaHHS MPO(QITAKTHIHHX 3a-
XOJIiB, CIIPSIMOBAHHX HA MEPEOPIEHTALIII0 TIOBEIHKU Cy0’€KTIB y HANPsMi BUMHEH-
HS IPAaBOMIPHUX [IiHf, JIIKBiAAIif0 IPUYMH Ta YMOB BUMHEHHS TaKUX IPABOIOPY-
IIeHb, 3a1100ITaHHS MPOTUIIPABHUX MTOCATaHb Ta 3MEHIICHHS KUIBKOCTI IIPaBOIIO-
pylIeHsb y il chepi.

BrockoHaseHHS 3aXHMCTy IHTENEKTYaJIbHOTO TpaBa € OJHIEI0 3 OCHOBHUX BH-
MoOT YTOAM MpO acomiamito MK YKpaiHoIo, 3 OHi€i cTOpoHH, Ta €BPONEHCHKUM
Coro3oM, €BporieiickkuM CIiBTOBaprCTBOM 3 aTOMHOI eHeprii Ta iXHIMH Jepxa-
BaMHU-WICHAMH, 3 1HIIOI CTOPOHH (Haii — Yroma mpo acomiamio)®*. BiamosigHo

391 [Ipo 3aXMCT Ta BHKOHAHHS NPAB iHTEJEKTYalIbHOI BIACHOCTI y TpeTiX Kpainax. 3BiT €Bpomeiichkoi komicii Bix
20.12.2019 p. URL: https:/trade.ec.europa.eu/doclib/docs/2020/january/tradoc_158561.pdf

392 [po 3atBepakenns [Topsiky 3aCTOCYBaHHS 3aX0/1iB OO CIIPUSHHS 3aXMCTY MPAB iHTENEKTYaIbHOT BJACHOCTI Ta
B3a€MOJIii MUTHUX OPraHiB 3 NPABOBJIACHUKAMH, JCKIAPAHTAMH Ta iHIIUMH 3aiHTEpPECOBaHMMHU 0coOaMu Ta 3MiH JI0 Jie-
SKMX HOPMAaTHBHO-NPABOBKX akTiB MinictepcTBa (inanciB Ykpainu. Hakasz Minicrepcrsa dinancie Yipainn. Ne 281 Bin
09.06.2020 p. Ogiyitinuii ichux Yrpainu 2020. Ne 50.

39 TTpo BHeceHHs 3MiH 10 TTopsIKY peecTpallii y MUTHOMY peecTpi 06’€KTiB MpaBa iHTENEKTyalbHOT BIACHOCTI, AKi
OXOPOHSIFOTHCS BiANOBIAHO 10 3akoHy: Haka3z Minictepcrsa dinancis Yikpainu. Ne 282 i 09.06.2020 p. Oiyitinuii gic-
Huk Vipainu. 2020. Ne 50.

39 Yroza npo acomiarito Mix YKpaiHoto, 3 oauiei croponu, Ta Ceponeiickkum Coro3om, €eporneiicbkium CriiBToBapu-
CTBOM 3 aTOMHO{ eHeprii i ixHiMu JepikaBaMu-ueHaMu 3 iHIoi croponu. basa jjannx «3akoHonaBcTBO Ykpainu». URL:
https://zakon3.rada.gov.ua/laws/show/984_011
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70 ¢T. 157 Yroau mpo acoriaiito OIHIE 13 MiJIeH BU3HAYCHO JOCSITHCHHS HaJICK-
HOTO Ta €)EeKTUBHOTO PIBHS OXOPOHH 1 3aXUCTY MPaB IHTEJIEKTYAIFHOI BIIACHOCTI.
Cr. 230 BU3HAYEHO, IO OOH/IBI CTOPOHU MiATBEPIKYIOTH CBOi 3000B’I3aHHS 3Tif-
HO 3 YTO0JI00 PO TOPrOBENbHI aCMEeKTH NpaB IHTEJIEKTYaJIbHOT BIACHOCTI (asti —
Yroma TPIIIC), 30kpema ii 4. III, Ta MaroTh 3a0€3MEUNTH MOJAIBIIN JTOIATKOBI
3axX0[IH, TIPOIEAYPH Ta 3aCO0H 3aXUCTy, HEOOXiMHI A 3a0€3MeUeHHAS JOTPUMaH-
HSl OXOPOHH IIpaB iHTeNeKTyalIbHOT BiaacHOCTI. Y cT. 41 Yromu TPITIC Bu3Haue-
HO, II0 HaIllOHAJIbHE 3aKOHO/IaBCTBO Mae IependavyaTi epeKTHBHI 3aX0AN MPOTH
Oyap-sKO1 Iii, 10 TOPYIIye MpaBa iHTEIEKTyalbHOI BIACHOCTI, 30KpeMa MIBHIKI
3aX0/i1, CIPSIMOBaHI Ha HEIOIYILEHHS TOPYLIEHb, Ta 3aX0/AH, 0 CTPUMYIOTh BiJl
MOAQIBIIMX HOPYIIEHB,

VY HaIllOHAILHOMY CIIEIiaIbHOMY 3aKOHOAABCTBI y cepi IHTEeIeKTyanbHOI Blia-
CHOCTI TTOJIOXKEHHS TIPO MPOQIIAKTHYHI 3aX0H IOA0 IPABOIIOPYIIECHb BiICYTHI.

be3 edexTHBHOI cuCTeMH 3aXUCTY BCi pe3yNbTaTH, IO OB’ A3aHi 31 CTBOPEH-
HSM 00’€KTa Ta MPaBOBOIO OXOPOHOIO i BUKOPHUCTAHHAM 00’ €KTiB iHTEIEKTyaIbHOT
BJIACHOCTI MOKYTb OyTH 3BeJIeHI HaHiBelb. BpaxoByrOUH CTpiMKE 3pOCTaHHS TIOIH-
Ty Ha Pe3ylbTaTH IHTEIEKTYaIbHOI JisTEHOCTI, 30KpeMa i HeTIPaBOMIpPHAM IILISI-
XOM, iCHy€ 00’€KTHBHA HEOOXITHICTD y HAIIGKHOMY 3aXHCTi IIPaB iHTEICKTYaIBHOT
BJIACHOCTI. B HayImi 3axucT mpaB iHTENEKTyaJbHOI BIACHOCTI BU3HAYAETHCS SIK
CYKYIHICTb 3aXOJiB, CIIPSIMOBaHMX HA BCTAHOBJICHHS Ta BU3HAHHS ITPaB IHTEJIEK-
TyanbHOT BIACHOCTI Y Pa3i iXHbOTO MOPYIIEHHS, OCMOPIOBAHHS UM HEBU3HAHHS ",

Ha nymxy O. B. lllakipoBoi, 3aXHCT IpaBa iHTENEKTYaJIbHOI BIaCHOCTI Ta 0X0-
POHIOBaHHMX 3aKOHOM IHTEPECIB 3MIHCHIOEThCS y Mepea0aueHOMY 3aKOHOIaBCTBOM
MOPAAKY, TOOTO i3 3aCTOCYBaHHSAM HaJeKHUX (HopM, 3aco0iB 1 cmocobiB. A Ti
IOpHUCAMKIIIHA (hOopMa MOALISIETHCS Ha 3arajbHi Ta CIelialIbHI MOPSIIKU 3aXHCTY.
30KkpeMa, 3a 3araJibHUM TOPSAKOM 3aXHCT MpaBa IHTEJIEKTYaIbHOI BIACHOCTI Ta
OXOPOHIOBAaHMX 3aKOHOM 1HTEPECIB 31MCHIOEThCS cyaoM. CrienialibHOK (GOPMOI0
3aXMCTY IpaBa IHTEJIEKTYyalbHOT BIIACHOCTI Ta OXOPOHIOBAHUX 3aKOHOM IHTEpe-
CiB € aaMiHicTpaTHBHHMIT mopsaok®®.

O. I1. Optok 3a3Hayae, 10 3aXKCT [IPaB Ta 3aKOHHUX IHTEpPECIB aBTOPIB, BlIac-
HUKIB OXOPOHHHX JIOKYMEHTIB peajli3yeThCs Yepe3 MEXaHI3M 3aXUCTY, SIKU B ITiJ-
CYMKY € cucTeMoro Gopm, crnocoliB Ta 3ac00iB HisUTFHOCTI BiATIOBIAHUX FOpPHUC-
JUKIIHHAX OpPTaHiB 1 3aIlikaBJICHNX 0Ci0, CIpAMOBaHy Ha BU3HAHHS Ta IIOHOBJICHHS
MTOPYIICHUX TPaB, MPUIWHEHHS TOPYIICHHS MPaB i 3aKOHHUX iHTEpECiB aBTOPIB,
BIIACHHKIB OXOPOHHHX TOKYMEHTIB Ta Ha 3aCTOCYBaHHS 1O IMPaBOMOPYIIHHKIB
3aXO/iB JIEPKABHOTO NMPHMYCY. 3aXHCT MpaB Ta 3aKOHHHUX IHTEPECiB CyO’€KTiB
IIpaBa iHTEJIEKTYAIFHOI BIACHOCTI 3[IMCHIOETHCS 3a JIONOMOTOI0 MepenoadeHux

39 Vroma npo TOProBesbHI ACTIEKTH TPaB iHTENIEKTyanbHoi BiacHocTi (Yroga TPITIC) sin 15 ksithsa 1994 p. Basza
Oanux «3axonodascmeo Yrpainuy. URL: https://zakon.rada.gov.ua/laws/show/981_018#n214

3% [IpaBo iHTesneKTyanbHOI BIacHOCTI: HaBy. 1oci6. / 3a 3ar. pen. B. P. Kpasus, B. I'. Omoxu. Kuis: Llentp yu6osoi
niteparypu, 2012. C. 218.

397 [1lakiposa O. B. 3axuct npas iHTEIEKTyaIbHOT BIACHOCTI: 3aKOHOIABYHIT ACTIEKT. MidcCHapoOHuil 10puOudHUIL GICHUK:
30ipHUK HayKOBHX Ipank HalioHanbHOrO YHIBEPCUTETY JepKaBHOI ONATKOBOI ciryx0u Ykpainu. 2014. Ne 1(1). C. 221.
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YMHHUM 3aKOHOJIAaBCTBOM 3aXOJIiB IIIOJI0 TXHBOTO BU3HAHHS Ta IIOHOBJICHHS, IPH-
IMHEHHS IXHBOTO NMOPYILIEHH!, 3aCTOCYBaHHS 0 MPABONOPYLIHHUKIB 3aXOAIB IOPH-
JIMYHOI BiNOBinanbHoCTi*®,

Crarrero 432 [{uBinbHOTO KOJeKCy YKpaiHU perslaMeHTOBaHO, [0 KO)KHa 0CO-
0a Mae mpaBoO 3BEPHYTHUCS JI0 CyJy 3a 3aXHCTOM CBOTO IpaBa IHTEJEKTYyallbHOT
BJIacHOCTI BiAmoBimHO 10 cT. 16 mporo Kozaexcy. Lliero k crarrero y yacTuHi apy-
Tl pO3MIMPEHO Mepestik Croco0iB 3aXMUCTY, sIKi BU3Ha4eHO cT. 16 nporo Koxekcy
1 3aKpIIJICHO, 110 CY/l MOYKE ITOCTAaHOBUTH PILlIEHHS IIPO 3aCTOCYBaHHS HETalHUX
3aXO0/IiB IIOJI0 3al00iraHHs MOPYNICHHIO IPpaBa IHTENEKTYyalbHOI BIACHOCTI Ta
30epeXeHHs BiAMOBIAHNX JOKa3iB; 3yNHMHEHHS MPOITyCKY Yepe3 MUTHUN KOPIOH
YkpaiHu TOBapiB, IMIIOPT YU €KCHOPT SKUX 3MIMCHIOETHCS 3 MIOPYIICHHSIM TIpaBa
IHTENEKTYyaJIbHOI BJIaCHOCTI; BHJIY4YEHHS 3 IUBIJIBHOIO 00OPOTY TOBapiB, BUTOTOB-
JICHUX a00 BBEJICHUX Y IUBIJIBHUI 000POT 3 OPYLICHHSM 1IpaBa IHTENEKTyalbHOT
BJIACHOCTI Ta 3HMIIEHHS TaKUX TOBapiB; BIIYYEHHs 3 IUBUILHOTO 000POTY MaTe-
piaJtiB Ta 3Haps/Ib, SIKi BAKOPHCTOBYBAJIHCS IEPEBAXKHO U1l BATOTOBJICHHS TOBAPIB
3 OPYIICHHSIM IpaBa HTEIEKTyaJIbHOI BIaCHOCTI a00 BIUTyUCHHSI Ta 3HHIIICHHS Ta-
KUX MaTepiaJiiB Ta 3Hapsi/ib; 3aCTOCYBAHHS Pa30BOT0 IPOIIOBOTO CTATHEHHSI 3aMiCTh
BIJILIKOyBaHHS 30MTKIB 32 HEMIPAaBOMIpHE BUKOPUCTAHHS 00’ €KTA MpaBa 1HTEJeK-
TyaJlbHOI BIacHOCTI. Po3Mip CTSATHEHHS BU3HAYAETHCS BIAIIOBITHO JI0 3aKOHY 3 ypa-
XyBaHHSIM BUHU OCOOM Ta IHIIMX 0OCTAaBHH, 110 MAIOTh ICTOTHE 3HAYCHHSI; OITyOJIi-
KyBaHHs B 3aco0ax macoBoi iHdopMarrii BiIOMOCTE#H MPo MOPYIICHHS MpaBa iHTe-
JIEKTYallbHO{ BJIACHOCTI Ta 3MICT CyJOBOTO PillleHHs MO0 TAKOrO IOPYIIeHH ™,

Pi3Hi acnekTn mpaBomopymieHb y cepi iHTeJIeKTyalbHOI BIACHOCTI TOCIHi-
JokyBanucs y HaykoBux mpausax O. JI. Cesronskoro, 1. 1. Jlaxna, O. I1. Opnrok,
O. A. [izonpuropu, 0. M. Kanitm ta inmumx asropis. [IpoTe nutanHs mpodi-
JAKTUKHU TaKAX MPABOMOPYIIEHb HE OYJIH MPEeIMETOM CIEHiaTbHOTO JOCHIKEeH-
Hs1, OUTBIIICTE HAYKOBHX TOIIYKiB IPUCBSYICHO MpoOIeMaM 3aXUCTy MOPYIICHUX
IIPaB i1 3aCTOCYBaHHs JI0 MOPYIIHHUKIB 3aX0/iB BiANOBITAILHOCTI.

YpomoBk TPUBAJIOTO Yacy B HAYKOBIH CIUJIBHOTI OOTOBOPIOETHCS AYMKa IPO
HEOOXiTHICTh IPUIHATTSI HOPMATUBHO-TIPABOBOTO aKTa, IKUH OW perJaMeHTyBaB
ISUTBHICTB MO0 TPodiTakTHKH paBonopyireHsb. Y 2006 p. Oyia cripoba 3akpi-
IMUTH BU3HAYECHHS NMPOQUIAKTHKH MPABOIOPYIIEHb Y IPOEKTI 3aKOHY YKpaiHu
«IIpo npodinakTuKy MpaBoNOPYIIEHBY K «000B’S3K0Ba MisIBHICTH OpPraHiB Jep-
YKaBHOI BJIaJIH, MICIIEBOTO CAMOBPSIyBaHHS, IiAMPHEMCTB, YCTAHOB, OpraHi3arii
HE3aJIeKHO B POpM BIACHOCTI, 30KpeMa TPOMAaJIChKIX OpraHi3alliid, CripsiMoBa-
Ha Ha BUSBJICHHS Ta yCyHEHHS IPUYHH 1 YMOB, SKi CIIPUSIOTh YYHHEHHIO MIPaBO-
MOPYILIEHb, @ TAKOX BHSBJIEHHS 0Ci0, CXWJIHHUX JI0 BYMHEHHS IPABOIOPYIIEHB,
Ta 3aCTOCYBaHHS 3aXO0JIiB 100 IXHLOrO BUMPaBIeHH» %,

3% Oputrok O. I1. 3axuct mpaB iHTeNeKTyalbHOT BJIACHOCTI B KOHTEKCTI €BPOMNEHchKoi inTerpanii. Bicnux Hayionano-
Hoi akademii npasosux Hayk Ykpainu. 2016. Ne 3(86). C. 62

3% 1lusinbuuii konekc Ykpainu Bin 16 ciuns 2003 poxy Ne 435-1V. Bidomocmi Bepxoenoi Paou Yipainu. 2003.
Ne 40-44. Cr. 35.

40 Tpoekr 3akony Ykpainu «[Ipo npodinakruxy npasonopymens». URL: https://cv.court.gov.ua/tu26/6/2358
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TepmiH «podinakTHKay MOXOAUTH BiJl TPEIBKOTO CIIOBA, IO JAOCIIBHO Mepe-
KIIQIA€ThCs SIK «3aro0ikumiiy 0L,

SIk 3a3HayanOCs BUINE, y YUHHOMY 3aKOHOJABCTBI 3 MUTaHb 1HTEIEKTYaIbHOT
BJIACHOCTI TIOJIOKEHHA MO0 MPO(ITaKTHKH MPaBOMOPYIICHE BiICYTHI, a BiAIO-
BiJTHO — He 3aKpimieHi mpodiTakKTHYHI 3aX0I1 MO0 MTPABOMOPYIIEHB y cdepi iH-
TEJIEKTYaIbHOI BIIACHOCTI. AHANI3YIOYH HOPMATHBHI aKTH, SIKi 3aKPIILTIOIOTH TO-
HATTS 1 3MICT IPODITaKTHKH B iHIIUX cepax, BapTo 3BepHYTHCA 10 [lomoskeHHs
mpo Mpo(iaKTUKY MPaBOMOPYIIEHb, TIOB’SI3aHUX 13 3IICHEHHSM CIYKOOBOT
JISUTBHOCTI TpalliBHUKAaMH MHTHOI CIy’kOM YKpaiHw, 3arBep/pkeHoro Hakazom
Hepxvurciryx6om Yikpaiau Ne 380 Big 24.05.2004 p., sike MICTHTHh BU3HAUCHHS
TIOHSATTS «IIPOQIAKTHKA TPABOIIOPYIICHB» AJIsI 0Ci0, MiSUTBHICTB SKUX OB’ s3aHa
i3 HeceHHAM Ciry)kOu Ha MuUTHHULI. Y 1boMy [lojokeHHI mix mpodiIakKTHKOO
MIPAaBONOPYIIEHb Y MUTHIH city>k01 YKpaiHu po3yMieThbes 341HCHEHHSI CHCTEMH Op-
raHizaliifHuX, MPaBOBUX 1 BUXOBHUX 3aX0/(iB, CHPSMOBAaHHX Ha MONEPEKEHHS i
YCYHEHHS! IIPUYHH 1 YMOB, 110 CIIPUSIOTH YYMHEHHIO MPAlliBHUKAMU MUTHOI CITyX-
01 YKpalHM NPOTUIPABHUX [ii, NOB’sI3aHUX 13 3JIHCHEHHSM IXHBOI CIIy»KOOBOT
TisTeHOCTIZ,

3MiCT 3a3Ha4€HOT0 BU3HAYECHHSI CBITUUTB, 1110 podirakTuKa nepeadadac Tpu
IpYIU 3aXO/iB: OpraHi3alliiiHi, NpaBOBi 1 BUXOBHI, 1110 MOX€e OyTH OCHOBOIO IS
BU3HAYCHHS NMPOQUIAKTHKH MPABOIIOPYIIEHb B Pi3HUX cdepax, 30KpeMa i iHTe-
nextyansHoi BiaacHocTi. [Ipy nmpoMy MeToro NpodiJakTHKM BU3HAYEHO IOIepe-
JDKEHHSI Ta YCYHEHHS NIPUYUH 1 yMOB NPaBOIIOPYIIEHb, BUSABIECHHS 0Ci0, CXMIIb-
HUX JIO BYMHEHHS NIPABONOPYIIEHB, Ta 3aCTOCYBAaHHS 3aXOiB 100 IXHHOTO BH-
TIPaBJICHHS.

VY HayImi rocrmogapchKOro MpaBa OKPEMHUM acleKTaM MpOoQiTaKTHKH TpaBoO-
MOPYIICHh MPUAULUIA YBary Pi3HiI aBTOPH, BOJAHOYAC HAHOLIBII IPYHTOBHE HO-
citipKeHHs nboro nutanHs mposeneHo B. C. Llepbunoro y Haykosii npari «I1po6-
JIEMH TIONEPEHKEHHS TOCTIOAPChKUX TPABOIOPYIICHh B YMOBaX CTAHOBJICHHS
PpUHKOBOT ekoHOMikm»**, HaykoBIleM BU3HA4Y€HO 3MiCT MIPOMIIAKTUKH TOCTIONap-
CBKHUX IPaBONOPYIICHB, JI0 SKOTO BXOJSATH TakKi €JIeMEHTH: cy0’€KT, 00’ €KT, IopH-
Ju4Hi i Ta oneparii, 3aco0u Ta cnocoOM IXHBOTO 3aCTOCYBaHHS, PE3YJIbTaTH
JiSUTBHOCTI. 3a3HAYa€eThes], MO Cy0’€KT MPOQUIAKTUKH TOCIIOAAPCHKUX IPaBO-
MOpYIIEHb 110CiJa€ OJTHE 3 LEHTPAILHHUX €JIEMEHTIB 3MICTY, B TAKOMY pasi aBTop
BBaXKae, IO Iie cyIoBUi oprad. O0’€KTOM MpOoQiTaKTUKA TOCTIOAAPCHKUX MPABO-
MOpYIIEHb BU3HAYEHO MTPUYHMHH Ta YMOBH FOCHOAAPCHKOI AENIKTHOCTI, KOHKPET-
HUX [PaBOIOPYILIECHb, 8 TAKOXK MOPYIIHUKH. J[0 IOpUANYHUX i Ta omepaniil mpo-

401 Cniopuuk inmomoBHuX ciis / 3a pen. O. C. Menbuuuyka. Kuis: Ton. pen. ykp. pan. enmuksionenii AH YPCP, 1975,
C. 556.

492 TTpo 3atBepikenHs ITonoxkeHHs Mpo NMpodiNaKTHKY NPABOIOPYIIEHb, OB S3aHUX i3 3iiiCHEHHAM citykGoBOT
JSUTBHOCTI HpaLiBHUKaMH MUTHOT ciyxOu Yipainu: Hakas JepskmurcnyxOu Yipainu Bix 24.05.2004 p. Ne 380. Oghi-
yitinuil sichux Ykpainu. 2004. Ne 28. T. 2. Cr. 1930.

408 [Iep6una B. C. TIpo6iemu MoMEpeKEHHs FOCIONAPCHKUX TIPABOMOPYLIEHh B yMOBaX CTAHOBIEHHS PHHKOBOT
EKOHOMIKH: JJUC. ... 1-pa ropua. Hayk: 12.00.04.; KuiBcekuit yu-T iM. T. [lleBuenka. Kuis, 1996. 323 c.
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¢inakTrku rocrnonapcbkux npasonopymens B. C. lllepOuHa BiqHOCHTB: a) BUSB-
JICHHS IPUYHH Ta YMOB, IO CIIPUSAIOTH BHHUKHEHHIO MTPABOIOPYILIEHB; 0) po3p0o0-
Ky 3aXOJ(iB JUIsi YCyHEHHs I[MX MPHYMH Ta YMOB; B) OpPTaHi3alilo Ta peani3aiiio
PO3pOOICHNX 3aX0/iB MOMIEPEKECHHS; T) BU3HAYCHHS €(DEKTUBHOCTI 3aCTOCYBaHHS
npodinakTnaHUX 3ax0fiB. [IpaBoBUME 3aco0amu TPOQITAKTHKH TOCHOJAPCHKUX
MIPaBONOPYIIICHb Ha3BaHI HOPMU IIpaBa, IHAUBIAyalbHI MIPUITUCH Ta BEIIHHS, J0-
TOBOpPH, 3acO0M FOPUANYHOI TEXHIKH, BCi iHIII IHCTPYMEHTH PETYIIOBAaHHS, IO
PO3TISIAIOTECS B €HOCTI XapaKTEpPHOro ISl HUX 3MICTy i popmu. Pesynprar
ISITTBHOCTI € OJTHUM 13 CYTTEBUX KOMITOHEHTIB MPOMITaKTHKH, OCKUIBKH came 3a
KIiHIIEBUM PE3YJIBTATOM — PEaIbHUM YCYHEHHSM 1 MONEePePKSHHSIM ITOpYIIEHb 3a-
KOHHOCTI Ta HEJIOJIIKIB Y TOCIIOIapChKIiN MiSUIFHOCTI 3 ypaxyBaHHSAM 3HAUCHHS IUX
MOPYIIEHB 1 HEJOJIKIB — MOXKHA OILIHIOBATH IIONIEPE/KYBaJIbHY poOOTy, eeKTHB-
HicTh npodinakruku*®t,

BukianeHi NONOXKEHHsT CTaHOBJIATh MIAIPYHTS Uil PO3pOOKH 3MicTy mpodi-
JIAKTHUKHU TOCHOAAPCHKUX NPABONOPYIIEHb y cepl iHTeNeKTyalbHOI BIaCHOCTI.

3aranom, B IOpUAMYHIA Hayll MUTaHHS NPO(]ITAKTUKU MPaBONOPYIIEHb JI0-
CIIIJDKYIOTBCSI 1 B NMpaIsiX BYCHUX-aIMIHICTPATUBICTIB. BOHM po3risgaroTe mpo-
(bITaKTUKY K 3MIHCHEHHS CKOHOMIYHHX, MOMITHYHUX, 1ICOTOTTYHIX, BUXOBHHUX,
MPaBOBUX Ta IHIIMX 3aXOJIB 3 MPOTHUIT TPABOMOPYIICHHSIM; JISUIbHICTh OpraHiB
BHYTPILIHIX CIpaB, IHIINX AEPKABHUX OPraHiB i TPOMAJIChKUX OpraHizarii s
BUSBJICHHS, HeWTpani3alii Ta yCyHEHHs IPUYMH Ta YMOB BUMHEHHS IIPOTHUIIPAB-
Hux Aii*% 4%, Orxe, 10 3MicTy mpodilakTUKU BiHOCATH GiNBII MIMPOKE KOJO
3ax0[IiB, 30KpeMa eKOHOMI4Hi, TIOJITHYHI, 1€0JIOTivHi.

Ha nymky O. M. MakapeHka, HOHATTS IpOQiIaKTHKA HEOOXiMHO TITyMaduTH
SIK Y By3bKOMY, TaK 1 B IIUPOKOMY PO3YMiHHI. Y IMIHPOKOMY pO3YMiHHI MpoQinak-
THKa — [I¢ HEeHOIyLICHHS MPaBONOPYLIEHb B3arajii, TOOTO yTPUMaHHA OKPEMHUX
YIICHIB CYCIUIBCTBA BiJl IPOTUBOINIPABHUX MPOCTYIIKIB, HisUTBHICTH 13 HEIOMYIICH-
HS TIOPYIIIEHh HOPM TIpaBa WICHaMH CYCIUIbCTBA. Y BYy3bKOMY 3Ha4YCHHI i ipodi-
JIAKTHKOIO PO3YMIETHCS MisUIbHICTD, MO-TIEpIle, 3 BUSBICHHS 1 YCYHEHHS TIPHYUH
KOHKPETHHUX IPaBOIOPYIICHb, a TAKOXK YMOB, III0 CHPHUSIOTH IXHROMY BUNHEHHIO;
MO-/IpyTe — 3 BUSIBJIICHHS KOHKPETHHX OCI0, CXMJIBHUX JI0 BYMHEHHS IIPABOIOPY-
ILIeHb, i IIPOBEIEHHS 3 HUMH Heo0XinHol podoTu?’,

{ono npuuuH i yMOB BUMHEHHs npaBonopymens B. I. PemueB Buninse: 3a-
rajJbHI MPUYMHM 1 YMOBH (€KOHOMIYHI, MONITHYHI, 1JI€0JIOT14HI, IIPaBOBi, OpraHiza-
LiitHI, KyJIbTYpHO-BUXOBHI); IPUYMHHU i YMOBH, TIOB’sI3aHi 3 TIEBHOIO CITy)KOOBOIO
cuTyaui€ro (HeJ0JIiKU KOHTPOITI0, Oe3KapHICTh MOPYIIHUKIB); 0OCTaBHHH, OB’ s~

404 11lepGuna B. C. IIpoGiiemu nonepepkeH s ToCoAapehbKuX PaBoNOpPYIICHb B YMOBAaX CTAHOBJICHHS PUHKOBOT €KO-
HOMIKH: JIC. ... I-pa ropua. Hayk: 12.00.04; KuiBcbkuii yu-T im. T. Illeuenka. Kuis, 1996. C. 5-9.

405 Pemuen B. Y. AKTyaibHble BONPOCHI aJIMUHHCTPATHBHON JEJMKTOJOTUU B COBPEMEHHBIH TEPHO. AKTyalbHbIE
mpo0ieMsl aAMUHUCTpaTHBHONU nenukronorun. Kues, 1984. C. 4

406 Coxa C. I. [podhinaxTrka aMiHiCTPATHBHUX PABOMOPYILEHD: TIOHATTA Ta 3MicT. Mumna cnpasa. 2014. Ne 2. C. 209.

407 Maxkapenko O. M. 1llogo 3’sicyBanHs TepMiHy «Ipo(ilakTHKa MPaBOIOPYIIEHb» Ta CyMKHMX 3 HUM TOHSTb.
Ilpaso i 6esnexa. 2004. T. 3. Ne 1. C. 118.
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3aHi 3 0CO00I0 MPaABOMOPYIIHKKA (TIOCaTOBl 0cOOM ab0 TPOMAISIHHU, IO HE € TIO0-
caoBUMHU ocobaMu). BorHouac HarojomyeTses, O IPUYMHH IPABONIOPYIIEHD
HE MOXKHa OTOTOXKHIOBATH 3 YMOBaMH iX 3JilicHeHHs. [IpuunHa npaBonopymieH-
HS 3HaXOAWTHCS B 3aKOHOMiIpPHOMY, HEOOXITHOMY 3B’S3KY 3 HACIIITKOM. YMOBa XK
nuIe crpuse GopMyBaHHIO HACTIAKY (IiACHITIOIOYH YH TOCIA0IISIOUH 0 TPH-
4UHM), HE OB’ A3ye HOro 3 HeoOXiaHicTI0®,

VY HayIli KpIMiHATBHOTO TIpaBa 3a3HAYAETHCA, 10 MPOQITaKTHKA CIPIMOBaHA
Ha 3armo0iraHHs He KOHKPETHOTO 3JI0YHMHY, KU Mae OyTH BYMHEHHH, a HIMOBIp-
HUX 3JI0YMHIB, SKi MOXyTb OyTr BumHeHi. FO. }O. OpnoB 3a3Hauae, mo mig gac
BiZIBEPHEHHS Ta IIPUIIMHEHHS 3JI0YMHIB 00’ €KTHU 3ar1001KHOTO BIUIUBY €, 3a3BUYaM,
[ITKOM KOHKpeTHUMHU. Lle, BimoBiIHO, HaMip MEBHUX OCi0 BYMHUTH 3JIOYHH, il
3 MATOTOBKH J0 HOTO BUMHEHHS, a00 X Oe3nocepeHb0 KOHKPETHI 3JI0YMHHI .
[Tix yac npodinakTHkK 00’ €KTH 3a001KHOTO BIUIMBY MOB’s3aHi 3 HEBU3HAUYCHUM
KOJIOM 3JIOYMHIB Ta 4acTo (y pasi 3araibHOi MpoQilaKTHKN) — 3 HEBU3HAYEHUM
KoJ10M 0ci6*%,

OTxe, 3 ypaxyBaHHSIM HaBEJICHUX HAYKOBHX MOJIOKEHb MOXHA BHOKPEMHTH
TaxKy 3arajibHy O03HaKy Npo(iTaKTUKH IPaBONOpPYIIEHb Yy Oyab-skiil cdepi, ska
Bifpi3Hse ii Big iHIINX 3aCO0IB OXOPOHH MPABOIOPSIIKY, — CIPSIMOBAHICTh Ha He-
00MEKEHE KOJIO YUYACHHKIB BiAMOBIAHUX BiTHOCHH.

3a3HaueHa O3HaKa J1a€ 3MOTY PO3MEXYyBaTd NpOoQiIaKTHKY 1, 30Kpema, Io-
MIepe/HKEHHS PaBOMOPYIIEHH. YacTo I1i TTOHTTS 0TOTOXHIOITECS. B. B. Illenn-
puk ta I. O. Kpenako, HaBIaku, BBaXKAOTh, M0 MPODIJaKTHKA 1 MOMEPEHKESHHS
BiZIPI3HIIOTHCA, 30KpEMa, 3aJIe)KHO Bij cTajii 3A1CHEHHS 37I0YMHHOI MMOIii: epe-
JIyBaHHS 3JI0YHHY, CTa/il OSBU 1 TPUBAHHS 3JI0YMHY Ta MOCTKIHIIEBOI CTaIii 3710-
yrHHOI oii. ToOTo, IeBHE 3aBOaHHS UM HAIPSAM AiSLIFHOCTI (TIpodiaKTHKa, To-
TIepeDKSHHS Y1 PO3KPUTTS) IOBUHHE OOMpATHCS 3aJIeKHO Bifl CTaii, B SKiif mepe-
OyBac 37104uHHa oY,

[in monepemKeHHsIM PO3YyMIEThCSI BCTAHOBIICHHS OCi0, 1110 HAMAraroThCs CKOI-
TH 3JI09HH, Ta 3aCTOCYBAaHHS IPOTH HHUX 3aXOJIB JUIS MPUITMHEHHS IXHBOT JisUTh-
HOCTi; po(iTakTHKa PO3YMIETHCS K BHUSABJICHHS Ta YCYHEHHS IIPUYMH 1 YMOB
3JI0YMHIB; MPHUITMHEHHSM NPaBONOPYIICHb € BUSBICHHS OCi0, 110 TOTYIOTHCS 110
BYMHEHHS 3JI0YMHY Ta NPUHHATTS 0O HHUX 3aXOJIB JUIS HEJOIYILIEHHs Mepepoc-
TaHHs MrOTOBYMX Jil y 3aMax Ha 3JI04MH abo 3aKiH4eHui 3mounn*,

B acnekri 3akoHOmaB4oro 3a0e3meyeHHs! MOMNEPEIHKEHHS IPaBONOPYLIEHb
I'. T'. llluxaHuoB 3a3Ha4MB, 110 i7ies PO Te, IO NONepeHKEHHs 3TI0YMHHOCTI I10-
BUHHO MaTH TIPIOPHUTET Mepell KapallbHOIO MOJIITHKOIO Jep)KaBH, Oysia 03BydYeHa

408 Pemuen B. M. AkTyanbHble BONPOCH aJMHHUCTPATHBHOMN JEIUKTONOTMM B COBPEMEHHBIH MEPHOM. AKTyalbHbIE

npo6IIeMBI aIMUHHCTpATHBHOM Aemukronoruu. Kues, 1984. C. 13.

409 Miknaponna nosineiiceka enmmionesis: y 10-tu ./ Bian. pexn.: B. B. Kosanenko, €. M. Moicees, B. 1. Tauiii,
0. C. lemuryuenko. T. 6. OnepaTnBHO-po3LIyKOBa AisUIbHICTS Momiuil (Miniuii). Kuis: Arika, 2010. C. 1046.

410 [Mlennpuk B. B., Kpenakos I. O. Anani3 CriBBiIHOUIEHHS MOHATH «POQITAKTHKA», KIIOTIEPEKEHHS, «ITPHIIH-
HEHHs1» Ta «3a1o00iranHs 3104uHiBY. Qopym npasa. 2011. Ne 1. C. 1129-1133.

411 Jlexapp A. I'. TIpo¢mnaxtuka npectymiennii. 10pux. nur., 1972. C. 3-4.
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Po3zoin 3

nie [lnatoHoM, skl BBaXaB, 110 B CYCIUILCTBI IOBUHHO MisATH Oe370raHHE 3a-
KOHOJABCTBO, SIKE BiABEpTasIo O Jrojeil Bia BUMHEHHs 37104KHIB, a @. BoabTep, 3i
CBOT'0 OOKY, BBaXKaB, 1110 MOIEPEKEHHSI 3JI0YHHIB € ICTUHHOIO FOPUCIIPYACHIIIEI0
B LUBiNizoBaHOMy cycrminbersi**2, TIpocsitauk XVIII cr. III. MoHTecK € Takox
3a3HayaB, 1[0 PO3YMHHMIT 3aKOHOaBEllb IOBUHEH IMIKIIyBaTHCS HE CTUIBKY IIPO IO~
KapaHHA 32 3JI0YMHH, CKUTBKH TIPO MOTIePEKeHHS 3JI0YHMHIB; BiH Oy/Ie HAMaraTu-
cs He CTiNLKYU KapaTH, CKiIbKY MOKpallyBaTH no0ponopsaanicTs e,

Ha nymky B. M. IlanpkeBrYa, BaXKIMBICTH MTPABOBUX 3aXO0/IIB MTOTIEPEIKCHHS
NPaBOIOPYLICHb HOJISITa€ Y TOMY, 110, OyIydr OKPEMHM BHIOM 3aXOJIB MOIEPe/-
JKeHHsI TIPaBOIIOPYILIEHb, TaKi 3aXOAN TAKOX BHCTYIAIOTh HOPMAaTHBHO-TIPABOBOIO
OCHOBOIO JIJIS 3/TiHCHEHHS 3aX0/(iB iHIIX BHUIIB, 30KpeMa EKOHOMIYHOTO, COIliaTb-
HOTO, OpraHi3aliiHOro, BUXOBHOT'O, IICHXOJIOTIYHOTO, KyJBTYPHOIO Ta IHIIOTO
xapakrepy. KpiM 1b0oro, BUKIIIOYHO ITPaBOBHMH 33aX0/aMH 37IHCHIOETHCS peria-
MEHTAIlis AiSIBHOCTI TaKUX CyO0’€KTiB MPO(DITAKTUYHOI MiSUTBHOCTI, SIK OpraHu
Jiep>KaBHOI BJIaJIM Ta OPTaHH MICLIEBOI'O CAMOBPSILyBaHHsI, SIKi BiAMOBITHO 110 4. 2
ct. 19 Koncturyiii Ykpainu 30008 s13aHi JiSTH JIUIIE HA ITiJCTaBi, B MEKaX MOBHO-
BaXEHb Ta y cocib, mo nependadeni KoHcTuTyieo Ta 3akoHamMu Y kpainu®,

OTxe, Mif MONEpePKEHHM IOpyIIeHHS Tpeba po3yMITH BCTaHOBJIEHHS OCiO,
110 HAMArarTHCS BYNHUTH NPABONIOPYILEHHS (TOTYIOThCS JI0 MOPYIICHHS), Ta 3a-
CTOCYBaHHsI IIPOTH HUX 3aXOJB JJIsl IPUITUHEHHSI IXHBOT AisTIBHOCTI.

OTxe, 3 ypaxyBaHHSAM ITO3MLIH HAYKOBIIB, MO>KHA JIHTH BUCHOBKY, IO IIPO-
¢inakTHKa MPaBONOPYLIEHb BUCTYIIAE CAMOCTIHHUM 3aCO00M OXOPOHH IPaBOIO-
psaaky. Ha ocHOBI mpoBeneHOro aHami3ly 3a3HaYeHUX HAYKOBUX HiAXOZiB mpodi-
JIAKTHKA TIPaBOIIOPYIICHH Y cepi IHTEeTEKTyaIbHOI BIACHOCTI MOXKe OYTH BH3HA-
YeHa SIK 3IIACHEHHS JIepKaBOI0 eKOHOMIYHUX, MOJMITHIHUX, 1€0JIOTIYHIX, BIXOB-
HHX, IPAaBOBUX Ta IHIIMX 3aXOMiB 3 BUSBJICHHS TA YCYHEHHS NPHYHMH MOPYLICHb
NpaB iHTEJEKTyaIbHOI BIaCHOCTI, 8 TAKOXX BHUABICHHS 0Ci0, CXIJIBHUX 10 BUMHECH-
HSl TAKHX TIPaBONOPYILCHb.

Sk 3a3Havanocs BuIle, MpodiIakTHKa nependadae Tpu OCHOBHI TPYIH 3aX0-
JIiB: OpraHi3alliifHi, paBoOBi 1 BUXOBHI, SIKI CTAHOBJISTB 3MICT MPOQIIAKTUYHHUX JTiH.
VY coepi iHTENEKTYyalIbHOI BIACHOCTI 10 OPTraHi3allifHIX 3aX0J(iB 3 BHSIBICHHS Ta
YCYHEHHSI NPUYMH MOPYIIEHh MOKHA BIJTHECTH, 30KpeMa, HaJlaroJKeHHs eQek-
TUBHOTO KOHTPOJIIO 33 JOTPHUMAHHSIM IIpaB 1HTEJIEKTYalIbHOT BIIACHOCTI Cy0’€KTiB
TOCIIO/IapIOBAHHS; 3alIPOBAPKEHHS JisIBHOCTI I€PKABHUX 1HCIIEKTOPIB 3 MUTaHb
IHTEJIEKTyaJIbHOI BIIACHOCTI; YJOCKOHAJIEHHS TISUTBHOCTI PETiOHAIIBHUX IIEHTPIB
HayKOBO-TEXHIYHOI Ta €KOHOMIUHOI iH(opMalii o0 HagaHHs iHPOpMaLIHHIX
1 KOHCYJIbTallIHHUX TOCIYT 3 MIUTaHb IHTEJIEKTYaJIbHOT BIACHOCTI BiAMOBIIHO 10
3araJbHOBH3HAHOT MI>)KHAPOAHOI MPAKTUKH; PO3POOIEHHS CHCTEMH €KOHOMIYHUX

412 [1luxanuos I'. I'. Kpumunonorus: yue6uuk. U3n-teo I'pesuosa, 2009. 296 c.

413 Monreckebe 111. JI. U36panusie npoussenenus. [lomurusaar, 1955. C. 221.

414 [Tanbkepuu B. M. 3axo/u nomnepe KeHHs PABONOPYILIEHD SK MEXaHi3M (OpMyBaHHs HajiiiHoi ocobucTtocTi. Bic-
Huk Axademii adsokamypu Yrpainu. T. 12.2015. Ne 1(32). C. 154.
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CTUMYJIB (IIOJJATKOBHUX, KPEIUTHUX, CTPAXOBUX) II0JJ0 KOMepLianizamii 00’ eKTiB
MpaBa IHTEeNeKTyaIbHOT BIACHOCTI U1t JOPMYBaHHS PUHKY X 00’ E€KTIB.

Cepen 1paBoBHX 3aXO0JiB 3 BUABJICHHS Ta YCyHEHHS IPUYMH IOPYIICHb NpaB
IHTEeNEKTyaIbHOI BIACHOCTI MOXHA BUAUINTU: YIOCKOHAJICHHS YHHHOTO 3aKOHO-
JaBCTBa YKpaiHu y cdepi iHTeNeKTyalIbHOI BIACHOCTI BiIMOBITHO IO CTaHAAPTIB
mpaBa €C; 3aKkpiluIeHHs B 3aKOHOJABCTBI YITKUX O3HAK IPABOIOPYIIEHb y chepi
IHTEeNEKTyaIbHOI BIACHOCTI, II€BUX 3aXOJIiB BiAMIOBINATBHOCTI; YCYHEHHS HEBil-
TIOBITHOCTEH MK Pi3HUMH HOPMAaTHBHO-TIPABOBUMH aKTaMH, SIKi CTBOPIOIOTH MOXK-
JIMBOCTI JUIS PI3HOTO TIyMadeHHS MPAaBOBUX HOPM, 3JIOBKHBAHHS IPaBaMH; BIO-
CKOHAJIEHHS NPOLIECYaIbHOTO IHCTUTYTY 3aI001KHUX 3aX0IiB.

Jlo BUXOBHHX 3aXO/liB, BIAMOBITHO, TOILIHHO BiJIHECTH 30KpeMa TaKi: po3poo-
JICHHS IIJIaHIB IPOBEICHHS B 3ac00ax MacoBoi iH(opMallii 3aX0/iB, CIIPIMOBaHUX
Ha (opMyBaHHS y HaceJICHHs IIPaBOBOI KyJIBTYpPH, ITOBAry JI0 MpaB iHTEIEKTyallb-
HOI BJIACHOCTI, Cy0’€KTIB TaKMX MpaB, a TAKOXK (opMyBaHHS 0a30BUX 3HAHb I10-
JI0 OXOPOHHM Ta BUKOPHCTAHHS NIPaB IHTEJIEKTYaJIbHOI BIACHOCTI; IPOBE/ICHHS KOH-
CYJIBTAIIHOT Ta PO3’ICHIOBAILHOT POOOTH 3 HACEJIEHHSM LI0/I0 AOTPUMAaHHS HOPM
3aKOHO/IaBCTBA Ta HEJNOIYLICHHS BYMHEHHS KPUMiHAJIBHUX, aIMIiHICTPATHBHUX
Ta IHIIMX BUIB MOPYIIEHb y cepl IHTENEeKTyaIbHOI BIACHOCTI, a TAKOX IOJ0
BUIB BIANOBIZAIBHOCTI 32 TX BUNHEHHS.

OCHOBHMMH TIpOOJIEMaMy, SIKi MOTPeOYIOTh PO3B’sI3aHHs AJIsl MiHIMI3alil mpu-
YMH 1 YMOB BYMHEHHS IMPaBOMOPYLICHb y cdepl IHTENeKTyalbHOI BIACHOCTI,
€ 30KpeMa: HU3bKHI PIBeHb 3aM001KHUX 3aXO0/iB, CIIPSMOBAHUX HA YCYHEHHS TPH-
YHH 1 YMOB BUMHEHHS IPABONOPYIIEHB, Ta MPOpiTaKTHIHOI poboTH 3 ocobamu,
CXUJIBHUMH J0 IXHBOTO CKOEHHS; HU3bKUH PIBEHb PaBOBOI KyJIbTYpH IPOMAJISIH,
P03’ ACHIOBaJIBHOI POOOTH cepel HacelIeHHsS Uit GOpMyBaHHS BiAIIOBiTaIHHOTO
CTaBJICHHS [I0 MMUTAaHb JOTPUMAHHS 3aKOHHOCTI, IPOQIIAKTHKN IIPaBOIIOPYIICHb
Ta O0pOTHOM 13 TAKMMH MOCATAHHSMH; BIJICYTHICTB Ji€BOTO Ta YiTKOTO HATIISIY
31 CTOPOHM YHOBHOB)XEHHX JIEP)KABOIO OPTaHiB 3a JOTPUMAaHHSAM BiJIOBiAHOTO
3aKOHO/IaBCTBA.

VY Ilocranosi BepxoBnoi Pagu Ykpainn «IIpo Pexomennarii mapimamMeHTCEKUX
CITyXaHb «3aXUCT MpPaB IHTENEKTyalIbHOI BIaCHOCTI B YKpaiHi: nMpo0ieMu 3aKOHO-
JIaBYOTO 3a0e3MedYeHHs Ta MpaBo3acTocyBaHHs» Bix 27 uepBHs 2007 p. 3a3Have-
HO, IO HE3BaXKAIOYM HA MOMITHHH IPOTPEC, MOCATHYTUI OCTaHHIMU POKaMH Y
cdepi 3aKOHOJIABUOTO 3a0e3MeUeHHsI MPABOBOI OXOPOHM IHTEJIEKTYaJIbHOI Biac-
HOCTI, Ha AYMKY MDKHapOJHHX €KCIIEpTIB, 11 HEAOCKOHAJIICTh BCE III€ € OJHUM i3
YHHHUKIB, SKUH MEPENIKOPKAE CTBOPEHHIO B YKpaiHi e()eKTHBHOI CUCTEMH 3a-
XHCTY MPaB IHTENEKTYaJIbHOT BJIACHOCTI. XapakTepHUM Ui YKpaiHU € HelloOlli-
HIOBaHHSI B CYCIUILCTBI 3HAYMMOCTI 3aXUCTy TIpaB IHTEJIEKTYaIbHOI BIACHOCTI.
Take siBUILIE € 3HAYHOIO MIPOIO HACIIIKOM KYJIbTYPHO-€TUYHOI CHa{IIUHA MUHY-
JI0TO0, KOJIM B CYCHIJIBCTBI IIepeBaXkaja JiepskaBHa BIIACHICTH Ha Pe3yJbTaT TBOP-
YOCTi, @ Pe3y/IbTaTH AISUIBHOCTI B HAyKOBIH Ta KyJBTYpHIH chepax BBa)KaauCs
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Po3zoin 3

HaabaHHIM ychoro Hapony. Lle mepeaycim Bkasye Ha Te, M0 AeopMallis paBo-
BUX MOHSTH y 3HAYHOI YACTHHU TPOMAJISIH MIATPUMYETHCSI HEBUOATTIMBICTIO TXHIX
BHMOT JI0 SIKOCTi MPOIO3HIIi], 1[0 € HOPMOIO /ISl MajI03a0e3eueHuX BEPCTB Hace-
neras. OOMexeHa IIaTOCIIPOMOKHICTh HACEICHHS YKpaiHu MPU3BOANUTH 10 TO-
TO0, IO B psiai chep, 0cOOIMBO MO0 KOMIT IOTEpPHUX Iporpam, 06a3 IaHuX, ayaio-
Bi3YaIbHOI MPOAYKIIi{, TIFOTh CTUMYJIIH IO CIIOKUBAHHS NMPOAYKIii, BUTOTOBJICHOT
3 IOPYIICHHSAM TIpaB iHTEIIEKTyaJbHOI BIACHOCTI, a 3aiHTEPECOBAHICTh Y 11 BUTO-
TOBJICHHI Ta PO3MOBCIOKEHHI 3YMOBIIIOETBCS OJICPIKaHHIM BUCOKHX TPHOYTKIB,
IO CTa€ MOYKJIMBUM BHACIIZIOK HEJOTPHMAHHS IIPAB iHTENEKTYaJIbHOI BIaCHOCTI
Ta HECBOEYACHOTO 3aCTOCYBaHHS 3aXOMiB LIMBUIFHOI, aMIHICTPATUBHOI Ta KpH-
MiHAJIBHOT BiAmoBiganpHOCTI* Y.

OTke, A7l 3MEHILCHHS KUIBKOCTI ITPaBONOpyLIEHb y cepi IHTENeKTyalIbHOT
BJIACHOCTI JIONLIBHO PO3POOUTH BiIITOBITHUN KOMITICKC 3aXO0/IiB 3 MPOMITaKTHKH
TaKMX MOpyIIeHb. 31 CBOro OOKy, CBOEYacHa peaizallisi MpoQiIaKTHYHUX 3aX0/iB
y cdepi iHTeIeKTyalbHOI BIIACHOCTI Mae OyTH CHpsIMOBaHa Ha 3MEHILIECHHS KiJlb-
KocCTi 1 MaciTabiB MpaBoONoOpyIIeHb; 3a0e3medeHHs] e()eKTUBHOI OXOPOHH IpaB
Cy0’€KTIB IHTENEKTYyaJIbHOI BIACHOCTI; YCYHEHHS IPHYKH 1 yMOB BUNHEHHS TIPaBO-
MOpYIIEHb Y 3a3Ha4yeHii cdepi; MOoKpalleHHs: MIKHAPOJHOTO IMiKY YKpaiHu Ha
cBiTOBIi apeni*S,

[Mopanpii IOCHiKEHHSI MUTaHb MPOQINAKTUKU MPaBONOpYLIeHb Yy cdepi
IHTENEeKTyaJbHOI BIACHOCTI JIOLIBHO 3/1IHCHIOBATH Y HANPSAMI PO3POOKH 3MICTY
KOXKHOI Tpynu MpoQiIaKTUYHUX 3aX0/iB, & TAKOXK MOPSJIKY IXHBOI peaiizaiii Ha
MIPAKTHIIL.

415 [Tpo PekoMeH/allii MapIaMeHTCHKUX CIyXaHb «3aXUCT MPaB iHTENEKTYalbHOi BJACHOCTI B YKpaiHi: mpoGiemu
3aKOHOJaBYOro 3a0e3nedyeHHs Ta npaso3acrocyBaHHs. [locranoBa Bepxosnoi Pann Ykpainu Bix 27.06.2007 p. baza da-
Hux «3axonodascmeo Vipainuy. URL: https://zakon.rada.gov.ua/laws/show/1243-16

416 Baxyp O. B. [IpodinakTuka npasornopyuieHs y cdepi iHTeNeKTyanbHoi BiacHocTi. [Ipasnuyuii uaconuc JJorneyvro-
20 ynieepcumemy. 2019. Ne 2(38). C. 90.

177



PO3JILI 4

3AXUCT ITPAB TA IHTEPECIB
YYACHHUKIB TPYJOBUX BIJHOCHUH

4.1. 3axucT MaifHOBUX NPaB MpaniBHUKIB
HeKOMepUiifHUX KOMYHAJTbHUX MiANPHEMCTB NMPH 3BiTbHEHHI

Benaneeuu 0. A.,
0-p 1opud. HayK, npogecop,
npogecop raghedpu yusinbrnoeo npasa i npoyecy

V cr. 23 3aranpHoi1 nekiaparii mpas JroanHu 1948 p. mporoomeHo, mo:

— KO’KHA JIFOJTMHA Ma€ TPaBo Ha MPaIlio, BITFHUK BUOIp POOOTH, CIIpaBeINBi
Ta CIPHUITINBI YMOBH IIpalli Ta 3aXKCT Bia 0€3p00ITTH;

— KOXHa JironnHa 0e3 Oy/b-sK0i AMCKPUMIHAILIT Ma€ MpaBo Ha PiBHY OILIATY
3a piBHY Mparlko;

— KOXKEH ITPaLIof0YMid Mae MpaBo Ha CIIPABEUINBY Ta 3310BIJIbHY BUHArOpoy,
siKa 3a0e3meuye TiIHe JTIOIUHA iICHYBaHHS U1 HhOTO CaMOTO Ta HOTo ciM’i, i Take,
110 TOIIOBHIOETKCS, 38 HEOOXIIHOCTI, IHIIMMHM 3ac00aMH COLIIaIBHOr0 3a0€3eUeHHS.

MixHapogHHUH MAKT PO €KOHOMIYHI, COIlialibHI Ta KyIbTYpHI mpasa 1966 p.,
y cTarTsax 6 Ta 7 SIKOro 3aKpilUICHO MPaBO Ha MPaLlio, MOKJIAJaEe Ha AepKaB-ydac-
HUIb 000B’ 130K 3a0€3IeUeHH s [IbOTO NpaBa.

[IpaBo Ha mpallo HAJEKUTH 10 COILIaJIbHO-EKOHOMIYHUX IPaB Ta 3aKpillieHe
B Koncturynii Ykpainu. Koxen mMae npaBo Ha mpamto, o rnepeadadae MOXKIH-
BiCTh 3apo0IsITH coOl1 Ha )KUTTA TpaIleto, sIKy BiH BUTBEHO o0mpae abo Ha SKY BUTBHO
moromxyerhbes (4. 1 cr. 43 Konerurynii Ykpaian). [IpaBo Ha cBoegacHe ofepkaHHs
BHHAropOJM 3a MPAI0 3aXHIIA€Thes 3aKOHOM (4. 7 cT. 43 Koncrutyii Ykpainn).

[paBa mpariBHMKa Ha OIUIaTy IMpalli Ta IXHil 3aXUCT BperyipoBaHo Konekcom
3aKoHiB 1po mpaio Ykpainu (nani — K3nll), 3akonom «Ilpo oruiaty npari», iH-
LMY HOPMATHBHO-TIPAaBOBUMH aKTaMH.

Crarrs 94 K30l Bu3Hauae 3apo0iTHY 1uiaTy sik BHHaropozy, o0uucieHy nepe-
Ba)XHO Y TPOIIOBOMY BHpa3i, AKy BJIACHHUK a00 yIIOBHOBa)KCHUH HUM OpraH BH-
[UIa4y€e NpaliiBHUKOBI 32 BAKOHAHY HUM PO0OTY.

I1ix 3apo0ITHOO IUIATOXO, 110 HAJICKUTH MPALIBHUKOBI, 200, 32 BU3HAUCHHSIM,
BUKOpHUCTaHUM Y 4. 2 cT. 233 Konekcy, Hajle)KHOIO TpalliBHUKY 3apO0iTHOIO Tia-
TOI0 HEOOXITHO PO3YyMITH YCi BUILIATH, HA OTPUMAHHS SIKMX IpaliBHUK Mae Ipa-
BO 3TiIHO 3 YMOBaMHu TPYIOBOTO JIOTOBOPY 1 BIAIOBIJHO /10 JCP)KaBHUX rapaH-
Til, BCTAHOBIICHUX 3aKOHOJABCTBOM [UIS OCi0, SKi mepeOyBarOTh y TPYIOBHX
MIPaBOBITHOCHHAX 3 POOOTOMABIIEM, HE3AIEKHO BiJl TOTO, UM OyJI0 31iliCHeHE Ha-
paxyBaHHS Takux BMILIAT Y,

47 TTyHkt 2 MOTHBYBaIBbHOT YacTHHH piluenHs Koncrutyuiitnoro Cyxy YkpaiHu y chpaBi 32 KOHCTHTYLI{HHM 3BEpHEH-
HsiM rpomasiHky [Tpucspkaiok Jlroamiuin MuxaitniBau 1010 ohilifHOro TiiyMadeHHs [HOJI0XKeHb YaCTHHU Jpyroi crarti 233
Kozekcy 3akoHiB 1npo npaito Ykpainu, crareid 1, 12 3akony Ykpainu «I1po omary npaui» Big 05.10.2013 p. Ne 8-pn/2013.
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Po3zoin 4

Binmosimuo g0 4. 5 ¢1. 97 K3nll omaTa mparii mpariBHUKIB 30iCHIOETHCS B
MEepIIOYeproBOMy TOPAAKY. Bci iHII ruaTexi 3IiHCHIOIOTHCS BIACHHKOM a0o
YIIOBHOBAXXEHUM HUM OPIaHOM ITiCJI BUKOHAHHS 3000B’s3aHb 1100 OIIATH Ipa-
ui. Yacturoio 6 ct. 24 3akony «IIpo ormraty mpari» nependadeHo, IO CBO€Yac-
HICTh Ta OOCSTH BHIUIATH 3apOOITHOI IUIATH HpaIliBHUKaM HE MOXYTh OyTH IIO-
CTaBJICH] B 3aJIC)KHICTh BiJI 3MIHCHEHHS HIIUX TUIATEXIB Ta IXHBOI YePTOBOCTI.

Bceranoeneni 4. 4 i 4. 6 cr. 43 KoHcrurynii Ykpaiau rapasTii moao mpasa
KOXKHOTO Ha 3apoOiTHY IUIaTy, HE HWXKYY 32 BH3HAYCHY 3aKOHOM, Ta IIPAaBO Ha
CBOEYACHE OJICpKaHHs BUHArOPOJIHM 32 MPALI0, € CKIaJOBHMH NPHHIIUITY COLiab-
HOI cripaBeIMBOCTI y cdepi omnary npati. Taki rapanTii BCTAHOBIIOIOTHCS IS
YHHUKHEHHS JUCIPOIIOPIIIHHOTO PO3IIapyBaHHs B CYCIIIBCTBI 32 pIBHEM JJOXO.Y.
B HaykoBiii JiTepaTypi 3BEepTa€EThCS yBara Ha Te, 110 MTOHSTTS «CIIPaBEAIUBICTD
TIYMAYUTHCS 3a3BUYAl K HaJIe)KHE, [0 MICTHTh B COO1 BUMOTY BiJITOBITHOCTI,
MPOIIOPLIHHOCTI MiSHHS Ta BiAIUIaTH, 30KpeMa BiJIIOBIIHOCTI NpaB Ta 000B’s3KIB,
npari Ta BUHaropoju, 3aciyr Ta BU3HAHHS, 3JI0YMHY Ta [TOKapaHHsI, BiIIOBIIHO-
CT1 poJIi, O BIJIrparoTh Yy KUTTI CYCIIBCTBA Pi3HI COIiajbHI BEPCTBH, IPYIH
IHAWBIAIB Ta OKpeMi iHAWBIAM, IXHBOMY COIIaJbHOMY TOJIOKEHHIO Y HBOMY, a
BIJICYTHICTh HE3aJIC)KHOT BiJIMOBITHOCTI MK IIUMH CYTHOCTSIMH OI[IHIOETHCS K
HecnpabeuBicTe 8, CaMe nepskaBHe i JOroBipHE peryJIroBaHHS OIUIATH MpaIli i
CIpsIMOBaHE Ha 3a0€3MCUCHHS BIATBOPIOBAILHOI 1 CTUMYITIOI0UOT (hYHKIIIH 3apo-
OiTHOI u1aTy, 1O 31 CBOro 00Ky, Ja€ 3MOTY MpaliBHUKOBI OTPUMYBATH 3a pe-
3yJIbTaTaMH NIPaLli «CIPaBEAIHBY» BUHATOPOY.

[NopymieHns npaBa MpalmiBHAKA Ha CBO€YACHE OZCp KaHHS 3apoOiTHOI IUIaTH,
30KpeMa IpH 3BUIbHEHHI, 3aJIMIIAIOTHCS B YKpaiHi OJHUMH 3 HaHOIbII omupe-
HUX, III0 B YMOBaX COMiaJbHO-CKOHOMIYHOI KPU3H TATHE 3OO0 KiHHS TPOMAJISH 1 €
OJTHI€IO 3 OCHOBHUX MPUYHH 3pOCTaHHS COLIaTbHOI HAIIPY KEHOCTI B KpaiHi.

Hwmxde OynayTh po3TIITHYTI OKpeMi aclleKTH 3aXWCTy IpaBa IMpalliBHUKIB Ha
ollep>KaHHs 3apOOITHOI TIATH MPH 3BUTFHEHHI MPALiBHUKIB, 3 OTJIATY HA HOBIT-
HIO TIPaBO3aCTOCOBHY MPAKTHKY CyiB, 30kpeMa Bepxosroro Cyny, aHami3 sKoi
CBITYHUTH TPO NMPOOJIEMH CYJOBOTO 3aXHCTy IIbOTO NpaBa. IIpaBo3zacTocyBaHHS
ct. 117 K3ull npu BupinieHHi cripas BiANOBIAHOI KaTeropii CBIAYUTH PO TEHJICH-
Li10 J10 HiBEJIOBaHHS caMOl IPUPOAHN 1IHOTO SIK IpaBa COLiaIbHO-€KOHOMIYHOTO.

Koncrutyuiitnnit Cyn YkpaiHn HEOZHOPa30BO 3BEPTaB yBary Ha Te, o YKpai-
Ha SIK COlliaJibHa JIep)KaBa BH3HAE JIFOJUHY HAMBHIIOI COLIAIBHOIO IIHHICTIO,
PO3IOIsE CycIiIbHE 6araTCcTBO 3TiJHO 3 MPHHIMIIOM COIIIAIbHOT CIIPaBe/IIIBO-
CT1 Ta MIKIIYETHCSI PO 3MILTHEHHS TPOMAJISTHCHKOT 311aroiu y cycninbeTBi. OCHOB-
HUMH 3aBJaHHSIMHU COL[IAJIbHOT JIeP)KaBU € CTBOPEHHS YMOB ISl peastizarlii corri-
aNbHUX, KYJbTYPHUX Ta CKOHOMIUHHUX IMPAB JIOJUHH, CIPUSIHHS CAMOCTIHHOCTI i
BiAMOBIZAIBHOCTI KOXKHOI 0cOOM 3a CBOI ii, HAMaHHs COLaILHOI JOIIOMOTH THM

418 Tproxan O. A. 11010 MUTaHHS CIPAaBEIIMBOCTI B TPYAOBMX MpaBoBimHOCUHaX. Haykoeutl éicruk Xepconcvkozo
Oepawcagrozo yrieepcumemy. 2016. Bunyck 6. T. 1. C. 178.
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rpoMajsiHaMm, sKi 3 He3aJle)KHUX BiJl HUX OOCTaBHH HE MOXXYTh 3a0€3MCUUTH H0-
cTaTHiil piBeHb KUTTA 1714 cebe i cBoei cim’i*°,

Crarrero 116 K3nll Ykpainu BcraHOBIIEHO, IO NMPH 3BIJILHEHHI IpalliBHUKA
BHIDIATA BCiX CyM, IO HAJEKaTh HOMY BiJ] IMiIIPUEMCTBA, YCTAaHOBH, OpraHi3a-
1ii, MPOBaJANTHCSA B JACHb 3BUIBHEHHS. SIKIO MpAIliBHUK B JCHb 3BIIbHCHHS HE
MpaloBaB, TO 3a3HaY€Hi CYMU MalOTh OYTH BHIUIAY€HI HE Mi3HiLlEe HACTYITHOTO
JHS TTICIIS TIOIaHHS 3BIIbHEHUM MPAI[iBHUKOM BUMOTH IIPO po3paxyHoK. [Ipo Ha-
paxoBaHi CyMH, HaJeKHI IPAI[iBHUKY NPH 3BIIGHEHHI, BIACHUK a00 yIIOBHOBa-
JKCHUI HUM OpraH NMOBHHEH NHCbMOBO ITOBIJJOMHUTH ITpalliBHUKA MEpe BHILIA-
TOO 3a3HAYEHHUX CyM. Y pasi CIopy Mpo po3Mip CyM, HaJIS)KHHUX MpalliBHUKOBI
NIpY 3BIIBHEHHI, BIIACHUK a00 yIOBHOB&KEHUI HUM OpraH MOBUHEH B 3a3Hade-
HUH y [iH CTAaTTi CTPOK BUILIATUTH HE OCIIOPIOBAHY HUM CyMY.

VY pasi HEBHIUIAaTH 3 BUHH BJIACHHKA 200 YIIOBHOBA)KEHOTO HIM OpraHy HajlexX-
HHX 3BUIbHEHOMY INPALliBHUKOBI CYyM Y CTPOKH, 3a3Ha4eHi B cT. 116 K3nll, 3a Bixn-
CYTHOCTI CIIOpY IIPO iXHiif po3Mip MiIIPHEMCTBO, YCTaHOBA, OpraHi3allisi HOBUH-
Hi BUIUIATHTH MPALiBHUKOBI HOTO CepenHii 3apodiTOK 3a BECh Yac 3aTPUMKH I10
JIeHb (PaKTUYHOTO PO3PaxyHKY. 3a HasBHOCTI CHIOPY PO PO3MIpH HAJIEKHUX 3BLITb-
HEHOMY NPAIiBHUKOBI CyM BJIACHHK 200 yITOBHOB&)XCHHWII HMUM OpraH NOBHHEH
CIUTATUTH 3a3HAa4YCHE B LIl CTATTI BiMMIKOAYBAaHHS B TOMY pa3i, KOJH CIip BHpi-
LIEHO Ha KOPHCTH MpalliBHUKA. SIKIIO cHip BHUPINIEHO Ha KOPHUCTh MpalliBHUKA
YaCTKOBO, TO PO3MIp BIAIIKOAYBaHHS 3a Yac 3aTPUMKH BHU3HA4Ya€ OpraH, SKHH
BHHOCHTS PIilIeHHs 10 cyTi criopy (ct. 117 K3nll).

VY nyHkrti 2.2. MOTHBYBaJbHOT 4acTHHU pimeHHs KoHcturyuniliHoro Cyay
VYxpaiHu y crpaBi 3a KOHCTUTYLII{HUM 3BEpHEHHSIM rpoMajsHuHa Crpixaps Bo-
noxumupa BacmnsoBrua mono odimiiiHoro TiyMadeHHs mojoxeHs cT. 233 Ko-
JICKCY 3aKOHIB TPO Mpaio YKpaiHu y B3a€MO3B’SI3Ky 3 IMOJIOKCHHAMU craTter 117,
237! nporo Kogexcy Bix 22.02.2012 p. Ne 4-pri/2012 3a3Ha9€HO, IIO:

— HEBUIUIaTa 3BIJIbHEHOMY MPAIliBHUKOBI BCIX CyM, III0 HAJIeXaTh HOMY BiJl
BJIaCHHMKA a00 YIOBHOBa)XEHOTO HUM OpraHy, € TPHBAaIOYUM ITPABONOPYIICHHSIM,
a OT)Ke, MPALiBHUK MO)KE BU3HAYUTH OCTATOYHUI OOCAT CBOIX BHUMOT JIMIIE Ha
MOMEHT IPUIUHEHHS TaKor'o MPaBONOPYLIEHHS, SKUM € JIeHb (aKTHYHOI'O PO3-
paxyHKy;

— IS BCTAHOBIICHHS TIOYATKy Iepediry CTPOKY 3BEpHEHHS IIpaIliBHUKA [0
CYAy 3 BUMOI'OIO MPO CTSATHEHHS CEPEeJHBOr0 3apoliTKy 3a BECh 4ac 3aTPUMKH
PO3paxyHKy NpH 3BUIbHEHHI BU3HAYaJBHUMHM € TaKi IOPUAMYHO 3HaYMMi oOcTa-
BHHW, K HEBUIUIATa HAJIG)KHUX TPAI[iBHIKOBI CyM IpH 3BUTBHEHHI Ta (akT mpo-
BE€JICHHSI 3 HUIM OCTaTOYHOT'O PO3PaxyHKY;

419 Tus. 30kpema: myHkT 2.1 pimenns Koncruryuiiinoro Cyny Ykpaitu y crpasi 3a KOHCTHTYIIHHMM TIOJaHHAM NpaB-
ninns [lenciitnoro ¢ouny Ykpainu moo odiniiHOro TiIyMadeHHs MOJ0XKEeHb CTaTTi |, 4aCTHH MepIioi, Apyroi, TpeTboi
crarti 95, yacTunu Apyroi crarti 96, nyHKTiB 2, 3, 6 crarti 116, yactunu xpyroi crarti 124, yactunu nepioi crarri 129
Koncrurywii Ykpainu, myHKTy 5 yactuHu mepuioi crarti 4 BrojpkeTHoro kojiekcy YKpaiHH, IyHKTY 2 YaCTHHH IIepLIoi
crarti 9 Kozekcy anMiHiCTpaTHBHOIO CYIOUMHCTBA YKpaiHH B CHCTEMHOMY 3B 53Ky 3 OKPEMUMH HOJIOKEeHHIMU KoHeTH-
Tyuil Ykpainu Big 25 ciunst 2012 poxy Ne 3-pn/2012.
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Po3zoin 4

— HEBUILIaTa BIACHUKOM a00 YIOBHOBa2)KEHHUM HUM OPTaHOM HaJIe)KHHX IIpa-
IIBHUKOBI MPH 3BUIBHEHHI CYM 1 BUMOTa 3BUIBHCHOTO IMpAIliBHUKA MO0 iXHBOT
BUILIATH € MPYOOSUM CHOPOM MIdC YUMU YUACHUKAMU MPYOOBUX NPABOSIOHOCUH.

Ha neif yac Bxe MOKHa BBa)KaTH yCTaJIeHOIO B npakThili BC mo3wuiiro BigHOC-
HO TOTO, IO BiJIIKOYBaHHS, K€ CIUIAYy€EThCS 3a 9ac 3aTPUMKH PO3PaxyHKY IpU
3BimbHEHHI BimmoBimHo 1Mo cr. 117 K3ull, ne sionosidac ozunaxam sapobimuoi
nramu, ki nependayeri 4. 1 ct. 94 K3nll, ockigpKH BHILIAYY€ETHCS HE 32 BUKO-
HaHy TIPaIiBHUKOM POOOTY, a 3a 3aTPUMKY PO3PAaXYHKIB HPH 3BilbHEHHI*2C,

Hanpukiaz, 8 mocranosi BIT BC Big 26.06.2019 p. y cipasi Ne 761/9584/15-11
3a3HaueHo, 10:

— METOI0 TaKOTO 3aKOHOJIABYOT'0 PETYIIOBAHHS € 3aXMCT MAalfHOBHX ITpaB Mpa-
LiBHUKA Yepe3 HOro 3BUTbHEHHS 3 pOOOTH, 30KpeMa 3aXHCT ITpaBa MpamiBHUKa Ha
CBO€YACHE OJIepKaHHS 3apOo0iTHOI TIaTH 32 BUKOHAHY po0OTY, SIKa € OCHOBHIM
3ac000M 10 iICHYBaHHsI NpaIl[iBHUKA, HEOOXITHUM JUis 3a0€3MeueHHsT HOTO JKUTTSI.
Bimmkonysanus, nependauene cr. 117 K3nll, cnpsimoBane Ha KOMIIEHCALilO
NpaliBHUKY MallHOBUX BTPAT, SIKUX BiH 3a3HA€ BHACIIZIOK HECBOEYACHOIO 3]IiiiC-
HEHHS 3 HUIM PO3paxyHKy 3 00Ky poOOTOaaBIIs;

— 3araJibHOI0 03HAKOIO IMBUIFHO-TIPABOBOI BiNOBIAAIBHOCTI € ii KOMIEHCa-
TOpHUI XapakTep. 3aX0u MUBUIHHO-TIPABOBOI BiNIOBIJAIIEHOCTI CIIPSIMOBaHI HE
Ha TIOKapaHHA OOP)KHUKA, a Ha BiTHOBJICHHA MAiHOBOI CepH MOTEPIILIOTO Bix
npaBonopyuieHHs. BignosigHo 10 4. 1 ¢1. 9 1K Taka cnipsiMOBaHICTh pUTaMaH-
Ha 1 3aX0Jy BiANOBiaNBHOCTI poboToaaBLs, nepeabauernomy cr. 117 K3mll;

— 3 OISy Ha KOMIICHCALIHUI XapaKTep 3aX0/iB BiAMOBIAAIBLHOCTI Y LIUBLIb-
HOMY IIpaBi Ta BUXOJSYM 3 IPUHIHUIIIB PO3YMHOCTI, CIIPaBEUIMBOCTI Ta MPOMOP-
LiHOCTI, Cy/1 3a MEBHUX YMOB MOK€ 3MEHIINUTH PO3MIp BiJIIIKOIyBaHHS, IIEpe/-
6auenoro ct. 117 K3nll*%,

Take Taymauenss HopM ct. 117 K3nll, ska posramosana B ['masi VII K3nll
«Orutata npaiii», €, Ha Hall NOTJIsI, CYMHIBHUM, OCKUIBKU: a) IPUIMHEHHS BH-
KOHaHHsI TIPaIliBHUKOM TPYAOBOI (yHKIIIi HE 3MIHIOE CYyTHICTh NMPAaBOBIIHOCHUH 3
poboTOAABIEM SIK TPYIOBUX; 0) IPUIMHEHHS TPYAOBHUX MPABOBIIHOCUH OB’ si3a-
He He JuiIe 3 GakToM 3BITbHEHHS MpaIliBHIKA, aje i 3 BHKOHAHHSAM BU3HAYEHOTO
ct. 116 K3nll 060B’ 13Ky poO0TOAaBIEM 3 BUIUIATH HOMY BCIX CyM, IO HAJIEKATh
oMy BiJ TiATIPHEMCTBA, YCTAaHOBH, OpraHizamii (30kpeMa 3apoO0iTHOI IUIaTH);
B) HOopMmH cT. 117 K3nll € imnepaTuBHIME 1 HE TIepen0adaroTh OyAb-IKHX 3acTe-
pekeHb a00 MPUHIINIIIB, BiIOBIAHO /IO SKUX MOKHA OOMEXHUTH BiIMOBIAAaIbHICTH
3a 3aTPUMKY PO3PaxXyHKY IPH 3BUTbHEHHI.

420 ToMy, HalpUKIIaJ, 3aNPOBaKEHHS B OAHKIBCHKill YCTAHOBI THMYACOBOI aMiHICTpaLlil Y1 MOYaTOK il JIKBifaLlii He MOXe
GyTH 1iZICTaBOIO JUIS BIIMOBH y 3aXHCTi CyJIOM IIpaBa MPAIiBHHIKA II0I0 BUILIATH 3apOGITHO IUIaTH (JUB., HAIPHKJIAJ, TIOCTa-
HoBy KI'C BC Bix 12.05.2020 p. y cripasi Ne 8/568 3a 3asBoro BAT «ITontaBao6iesepro» 1o JlepkaBHOTo MiANpHeEMCTBa
«BupobHnye 06’ eHanHs ,,3Hams™» 1po BusHaHHs GaHkpyrom. URL: http://reyestr.court.gov.ua/Review/ 89212760)

42 Tlocranosa BIT BC Bix 26.06.2019 p. y cnpasi Ne 761/9584/15-1 (nposamkenns Ne 14-6231c18) 3a mo3oBom
OCOBA 1 no ITy6niuxoro axiioHeproro Topapucrsa «Komepuiitnuii 6ank «Haapa» npo cTsrHeHHs 3apo6iTHOI IUIaTH 3a
poboTy y BUXiIHI JHI, KOMIIEHCALil BTPaTU YaCTUHU 3apOOITHOI Yepe3 MOpPYIICHHs CTPOKIB ii BUILIATU Ta CEPEIHBOrO
3apo0iTKy 3a 4ac 3aTPUMKHU po3paxyHKy npu 3sinbHeHHi. URL: http://reyestr.court.gov.ua/Review/87952206

181



3aKkOHOJABCTBO MPO MpaLlio cKiIaaaeThes 3 Konekey 3akoHIB npo mpaiio Ykpai-
HU Ta IHIIMX aKTiB 3aKOHOJABCTBa YKpaiHW, NPUHHATHX BIAMOBIIHO 1O HHOTO
(cT. 4 K3nll).

VY pimenni Koncrurynifinoro Cyny YkpaiHu y crpaBi 3a KOHCTHUTYLIHHUM
3BepHEeHHAM KHiBChKOi MICBKOI pajy NMpogeciiHUX CHIJOK Moa0 OoQiliiHOr0
TaymadeHHs 4. 3 cr. 21 Komekcy 3akoHiB mpo mparro YKpainu (crpasa mpo Tiry-
MadeHHs TepMiHa «3aK0HOAaBCTBOY) Bix 09.07.1998 p. Ne 12-pn/98 3a3nayeHo:

— TPYAOBHH AOTOBIp € OCHOBHUM IOPUANYHUM (DaKkTOM, 3 IKHM IIOB’A3aHi BH-
HUKHEHHS, 3MiHa YM [IPUIIMHEHHS TPYJOBHUX NPaBOBiTHOCHH. CaMe TOMy OCHOB-
Hi €JIeMEHTH IHCTHTYTY TPYIOBOTO JIOTOBOPY (IIOPSIOK YKIIaJEHHS TPYIOBOTO
JIOTOBOPY, WOTO 3MICT, TrapaHTil IpamiBHUKaM NpH YKJIAACHHI, 3MiHI Ta MPUIH-
HEHHI TpyIOBOTO IOTOBOPY, IiACTaBH TMPUITHHEHHS J0TOBOPY TOIO) SIK TaKi, M0
MAaloTh 3acaJHUYMi XapakTep, MOBHUHHI BPETyJIbOBYBATHCA JIMIIE 3aKOHOM (1. 4
MOTHBYBAJIGHOI YaCTUHH PILICHHS);

— TEepMIH «3aKOHOJIABCTBOY, 10 BXKMBaeThesl y 4. 3 cT. 21 Konekcy 3akoHiB
PO Mpalro YKpaiHy 100 BU3HAUYEHHs chepu 3aCTOCYBaHHS KOHTPAKTY SIK 0C00-
B0l HOPMHU TPYZOBOTO AOTOBOPY, Tpeda pO3YyMITH TaK, IO HUM OXOILTFOIOTHCS
3aKOHH YKpaiHW, YMHHI MDKHApPOIHI IOTOBOpH YKpaiHHu, 3rojma Ha 000B’SI3KO-
BICTh SIKMX HajaHa BepxoBHoto Panoro Ykpainu, a Takox nmoctanosu BepxoBHOi
Pamu Ykpainu, ykasu [Ipesunenra Ykpainu, gekpetu i moctanoBu Kabinery Mi-
HicTpiB YKpaiHu, MpUHHATI B MeXaX iXHIX HOBHOBa)KEHb Ta BiAnoBiaHo 10 KoHc-
TUTYLii YKpainu i 3akoHiB Ykpainu (1. | pe3osoTHBHOI YacTHHH).

OTxe, HOpMU T1aBH | «3aranbHi monoxkeHHs» Ta TIaBu VII «Orara mpariy»
Kopnekcy 3akoHIB mpo mpaio YKpaiHu He Jal0Th MiJICTaB KBali(hiKyBaTH BiJHO-
CHHH BiJIIOBIIAIEHOCTI 32 3aTPUMKY PO3PaxyHKY NpH 3BiJIbHEHHI, BPETryJIbOBaH1
ct. 117 K3nll sx nuBimsHO-TIpaBOBI.

VY niTeparypi 3BepTanacs yBara Ha Te, 1[0 MEXaHi3M IIPaBOBOTO PETyJIIOBAHHS
TPYJOBUX BiJIHOCHH OYJy€ThCSI HA ITOEHAHHI IPUHITUITY CBOOOIU TpaIli Ta BLIb-
HOTO BOJICBHSIBJICHHSI OCOOM Ha YKJIAACHHS TPYAOBOTO JOTOBOPY 3 iCHYBaHHSIM
«TOCTIOAAPCHKOT BIa i poOOTONABID (B HOPMATHBHOMY ACIEKTI) y MEXaX ICHYIO-
YHX TPYIOBUX TIPABOBIIHOCHH 2,

IOpuanunuii pakt y MexaHi3mi MpaBOBOTO PEryJIOBAHHS TPYIOBUX BiJIHO-
CHH — LI peaJibHa KUTTEBA 00CTaBHMHA, 3 TIPABOBOIO MOJICIUTIO SIKOT HOpMa IpaBa
OB’ 13y€ HACTaHHS IEBHUX IOPUANYHHUX HACITIAKIB y cepi TPYIOBHX i TiICHO TO-
B’SI3aHMX 3 HUMH TPABOBIIHOCUH, 3/1CHEHHS Yl HAOyTTs Cy0’€KTUBHUX MpaB Ta
000B’5I3KiB, @ TAKOXK 3axucm TOPYLUIEHUX a00 OCIOPIOBAaHUX CYO’€KTUBHHX TpY-
JOBUX HpaB*?,

Crarri 116 ta 117 K3nll yTBOpIOIOTH LITICHUI IPAaBOBHUH 3aci0 3aXHCTY TpaB
MpaliBHUKA BiJl «rOCIOAPCHKOI BlIai pOOOTO/AABI» MPH 3BUIBHEHHI 1 HE € 3a
CBOEIO TIPUPOJIOI0 ITUBLITICTUIHUM.

422 Cimyrina $1. B. IOpumuuni Gpakté B MeXaHi3Mi IpaBOBOTO PEryJiOBaHHsS TPYJAOBMX BiHOCHH: aBTOped. AucC. ...
KaHx. ropua. Hayk: 12.00.05; Hau. yu-T «Oznecbka ropuguyna akagemis». Oxeca, 2019. C. 12
423 Cimyrina 51. B. Ykas. 3asnauena npaus. C. 6.
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Po3zoin 4

Koncturyniiiauii Cyn Ykpainu 3BepHYB yBary Ha Te, 110 BHMOTOI0 BEPXOBEH-
CTBa IIpaBa € JOTPUMaHHS MPUHLHITY IOPUANYHOI BU3HAUYCHOCTI, 110 00YMOBIIIOE
OJTHAKOBE 3aCTOCYBaHHsI HOPMH MIPaBa, HEAOMYLICHHS MOXKIMBOCTEH 115 11 OBLTb-
HOTO TpakTyBaHHA. IOpruanyHa BH3HAYECHICTh HOPMH IPaBa € KIIOYOBOIO YMOBOIO
3a6e3MeueHHs KOKHOMY €(eKTHBHOTO CyJI0BOIO 3aXUCTY HE3AIEKHUM CyI0M*2,

Oxkpim Toro, Taka no3uilisi BC GpakTnaHO 03HAYa€e «OMPUBATHEHHSD) TPYIOBUX
BiTHOCHH. B Teopii mUBITEHOTO MpaBa BHUCIOBIIOBANIACS JyMKa IO Te, IO TPY-
JTOB1 BITHOCWHHU € KaTETOpi€lo0, sIKa HE MPOCTO € CYMDKHOIO 13 IUBLUIEHUM TIpa-
BOM, ajie¢ B PHHKOBHX YMOBaxX CTa€ CyTO NPHBAaTHOIIPABOBOIO, IO BUKOPUCTAHHS
HaliMaHOI mIpalli B yMOBax PHHKOBOI €KOHOMIKM BHUepIlye cebe, a iforo micue
MIOCTYTIOBO 3aMarOTh IUBLIEHO-TIPABOBI JJOTOBOPH IIPO Mpamio. 3 UM HaBpsl 4n
MOXXHa MOTOANTHCS, OCKUIBKH MEPEBEICHHS TPYIOBOTO 3aKOHOAABCTBA «HA peii-
KW» TIPUBATHOTO MPaBa iCTOTHO 3HIKYBATHUME CTYIIHb 3aXHMIICHOCTI MpalliBHUKA
y BiIHOCHHAX i3 poboToaBieM. 3acayroBye Ha miarpuMky mo3uiis O. 1. [Ipores-
CBKOT'O TIPO Te€, 10 TaTy3b TPYJIOBOT'O NpaBa sSIK CaMOCTiiHa Tairy3b [paBa Ma€ pe-
T'YJIFOBATH CrieiidiuHi CyCIiibHI BIIHOCHHH, SIKi YOCOOJOIOTh MisUTBHICTD JIFO/ICH,
CTPsIMOBaHY Ha CTBOPEHHSI MaTepiaJIbHUX Ta JyXOBHHUX LIHHOCTEH SIK OCHOBY iCHY-
BaHHS CYCIIJbCTBA, 1 MOTPEOYIOTH Crenu(iYHOr0 MPaBOBOTO PETYJIIOBAHHS;
3a )KOJHUX OOCTaBUH JIOJMHA HE MOXKE BBaXKATUCS TOBAPOM, OCKIJIBKH JIIOANHY,
sKa HaJIeHa 3/aTHICTIO /IO Mpalli, HEeMOXJIUBO PO3AUIMTH HA JBl «4aCTHHI» —
AK po6040i cui (ToBapy K 00 €KTa MBIILHUX IIPaB) Ta K Cy6’eKTa IUX mpas?s,

Sk caymHo 3ayBaxye O. C. [Ipunuiko, HEOOXiAHICTh 3aMiHU TPYAOBHX JIOTO-
BOPiB IUBIIHHO-TIPABOBUMH JOTOBOPAMH BiJICYTHS, OCKUJIBKH Yy MIPOIIECi 3aCTOCY-
BaHHS LUBUIHHOTO MIPaBa JI0 AOTOBOPIB II0I0 BUKOPUCTAHHS IPalli BTPAYAETHCS
coyianvbHa cymHuicms TOTOBOPIB PO Tparro. PoGoTomaBens 3aBijoMo € CTOPOHOIO,
sIKa Mae€ OiIbIne KOJIO MpaB, aHXK MPAIiBHUK, BiJ IOYATKy BiH € CTOPOHOIO, SKa
NPOIOHY€E TPaLiBHUKY CBOI YMOBH, 3 OIJIAAY Ha IO TPYOOBE MPABO MepIIovep-
TOBO MOKITMKAHO 3aXUINATH iHTePECH MPAaIliBHUKIB Ta BCTAHOBIIIOBATH PiBHI Ipa-
Ba K poOOTOAABLS, TaK i mpauiBHuKa*?®,

BinnoBiznHo, SIKIO y TpoOIieci 3aCTOCYBaHHS Cy/I0M HOPM IIMBIIBHOTO 3aKOHO-
JIaBCTBA 3aMiCTh HOPM 3aKOHOJIaBCTBA PO TPaIlio 1e)OpMYy€EThCs BIIaCHE CYTHICTb
TPYIOBHX BiTHOCHH, TO i HOPMH PO OILUIATY Ipalli Ta 3aXMCT NpaBa NpaniBHUKa
Ha OIljIaTy Hpalli BTpa4yaloTh CBOIO IyOJIIYHO-TIPABOBY CYTHICTb.

SxumMu OymyTh HacHinKu Takoi aedopmarii s epeKTUBHOrO 3aXHCTy ITpaBa
MpaliBHUKa Ha OIUIATY Tpalli, MOJKHA IPOUTIOCTPYBaTH HA MPUKIIAAL IPOOIeMI
BiJIMOBIIAJILHOCTI OPTaHiB MICIIEBOTO CaMOBPSIIyBaHHS 32 3000B’13aHHSAMH CTBO-

424 TTynkr 2.3 MOTUBYBaJIbHOT YacTHHH piwenns Koncruryuiiinoro Cyay YkpaiHu y crpasi 3a KOHCTUTYL{HAM 110~
JIaHHAM 55 HapoJHHUX JeMyTaTiB YKpaiHH moao BixnosigHocti Koxcrurynii Yxpainu (koHcTutymidiHocti) crarti 375
KpuminansHoro koaekcy Ykpainu Big 11.06.2020 p. Ne 7-p/2020.

425 TeneHNiT PO3BUTKY HAYKH TPYI0BOTO IIpaBa Ta Mpasa coLianbHoro 3abesneuenns [Teker]: 36. Hayk. mp.; MaTepia-
11 Hayk-npakT. KoHd. (Kuis, 25-26 ksit. 2013 p.). Kuis: Hika-I{entp, 2013. C. 5.

426 [Tpuumiko O. C. TIpaBoBa npuposa TPyI0BOTO JOrOBOPY B YMOBaX CHOTOJIEHHSL. Jlepoicase 6yOigHuymeo ma mic-
yese camospsidysanns. 2013. Bumyck 25. C. 224.
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PEHUX HUMHU HEKOMEPLIHHMX IMiANPUEMCTB, IO BUHUKAIOTH Y TPYAOBHUX IPABO-
BigHOCHHaX. L[5 mpobiema Hapasi 3aIMIIAETHCSI HEPO3B’ I3aHOIO SIK 3aKOHOIaBYO,
TaK i CyIOBOIO IIPAKTHKOIO.

€Bporeiicbkuii cya 3 npas moanau (gani — €CITT) B pitnenni Big 08.10.2010 p.
y crpasi «EpmoBa npotu Pociiicekoi Mexnepartii» 3a3HaunB Take (1. 62): Bpaxo-
BYIOUH IyOJIIYHAN XapaKTep AisTIBHOCTI MiAPHEMCTBA, iICTOTHAN CTYIIiHD KOHT-
pouto 3a Horo MaifHOM 3 OOKY MYHIIMTIaJIBHUX OPraHiB BJIAJH 1 pillIeHb OCTaHHIX,
SIKI MaJTl HACTIKOM Teperady MaiHa 1 IMOJajbIly JIKBiJAIIO ITiIPUEMCTBA,
€CII nifimoB BICHOBKY IIPO T€, IO MiANPHUEMCTBO HE OyIIO HafilleHe JoCTaT-
HBOIO OPraHi3alliiHOI0 Ta YIPABIIHCHKOK HE3AICKHICTIO BiJ MYHIIMIATBHUX
opraiB Bimazu. OTKe, HE3AJIEKHO BiJ CTAaTycy IIANPHEMCTBA SK CAMOCTIHHOI
IOPUANYHOT 0cOOM, MyHIIMIIANbHA BJaja 1 BiANOBITHO Jep)KaBa MarOTh OyTH B
Mmexax KoHBeHIii BU3HaHI BiANOBIIAIBHUMH 3a HiSJIBHICTE 1 O€3isIbHICTD Iijl-
TIPUEMCTBA.

V¥ vm3ni Bunagkis €CIIJI Bu3HaBaB epKaBy BiAMIOBITAIBHOIO 32 OOPTH Mif-
MIPUEMCTB HE3aJIEXKHO BiJl IXHBOT ()OpMabHOI Kilacu(ikalil y BHYTPIIIHbOIEPIKaB-
HOMY TipaBi (1. 45 pimenns Big 30.11.2004 p. y cupaBi «MuxaliaeHKd Ta iHIII
npotu Ykpainu», 1. 19 pimenns Bix 04.04.2006 p. y cnpasi «JIucsiHCbKUit TpoTH
VYxpainn», nyHkta 18, 19 pimenns Big 03.04.2007 p. y cmpasi «Kooneparusy
Arpikona Crnobo3is-Xaneceit mpotn Moimosmy, 1. 35 pimenss Bix 12.04.2007 p.
y crpasi «I'purop’es ta Kakayposa mpotu Pociiicexoi ®eneparrii», piieHHs Bif
15.01.2008 p. y cmpasi «P. Kauanop Ta inmi nporu Cepbii»). OTxe, Ha TyMKY
€CILJI, BHYTPIITHbOACP>KABHUI IPABOBHU CTATYC MiIMPUEMCTBA SIK CAMOCTIHHOL
FOPUANYHOT 0cOOM caM 1o co0i He 3BUIBHSE JCP)KaBY BiJl BiAIOBIJAIBHOCTI 3a
6opru mignpuemMcTB y Mexax KonBeHuii. Taka npakTika € pelieBaHTHOO, Ha HAIl
TOTJISLT, Y BUITAJKaX BU3HAHHS OpraHy MICLIEBOTO CaMOBPSIyBaHHS, SIKMH BUKO-
Hy€ QyHKUIT myOJIi4HOrO BIIACHUKA.

Oxpim TOrO, NpaBo NpaliBHAKa Ha BUILUIATy HOMY BCIiX CyM, 1[0 HAJISKaTh HOMY
BiJl mignpueMcTBa, ycTaHoBH, opraHizamii (4. 1 cr. 116 K3nll) moBurHO po3ris-
JATHCS SIK MaWHO JUIs Ifiyiel 3actocyBanHs 4. 1 cr. 1 [Iporokony Ne 1 g0 €spo-
MeWChKOI KOHBEHIIIT ITPO 3aXKCT IPaB JIOJHHU 1 OCHOBOIIOJIOXKHUX CBOOO: «KOX-
Ha ¢izndHa a00 PopuUANIHA 0c00a Ma€e MPaBO MUPHO BOJIOIITH CBOIM MaifHOMY.

Sk caymHo 3ayBaxye b. I1. Kapnayx, npaktuka €CIIJI nae 3mory BUOKpeMu-
TH TPHY TaKi O3HAKH, 32 SKUMH T¢ YU iHIIE CyO €KTUBHE MPABO MOXKE OyTH BH3HA-
HO MaiiHOM: 1) 3MICTOBa XapaKTEepUCTHKA; 2) rajy3eBa HaJIeKHICTh Ta 3) BU3HA-
4eHicTb. Tol ¢akT, o NeBHE MPaBO Mae MyOIiYHO-IPABOBE IMTOXOPKEHHS, 3 T10-
risiny €CILJL, He mepelnkopKae BU3HAHHIO [IbOTO NPaBa «MBUTEHEMY 32 YMOBH,
SIKIIIO peastizallis TAaKOro mpapa 0e3MmocepeIHbO OB’ A3aHa 3 EKOHOMIYHUMH 1HTE-
pecamu ipuBatHOi ocoou. [paBa, siki MarOTh €KOHOMIYHY IIHHICTh, Cy/ CXMIIb-
HUM BU3HABATH [IUBLIEHUMHUY,

427 Kapnayx b. I1. Tlonsttst Maiina B KonTekcti c1atti | kKontekcti ctarti 1 ITpotokomy Ne 1 1o €Bponeiichkoi KoHBeHIi
IIPO 3aXKCT IPAaB JIIOJHHH I OCHOBOIIOJOXKHHUX CBOOOA. [Ipobaemu 3akonnocmi: 30. HayK. npans / Bian. pen. B. 1. Tamiid.
Xapki: Hau. ropua. yH-T imeni SIpocnasa Myaporo, 2016. Bun. 132. C. 206, 208.
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[Mpukianom, B sikoMy choOKycyBaics ofpa3y i mpodieMa BiINOBIAaIbHOCTI
BJIACHHMKA 33 PE3YJIbTATH JisUIBHOCTI CTBOPEHUX HUM MIANPHEMCTB, 1 MpodiaeMa
e(eKTUBHOTO 3aXUCTY MpaBa Mpal[iBHUKA Ha OIUIATY Ipaili, i mpobiema 3acTocy-
BanHs npaktuku €CIT sk mkepena mpasa, Moke OyTu cripaBa Ne 711/3288/17.
¥V tpaBHi 2017 p. OCOBA 1 3BepHymacst 10 cyay 3 030BoM 10 YepkachKoi MiChKOT
panu, KOMyHaIIBHOTO TinnprueMcTBa «Ciy>x06a yTpuMaHHs OyIUHKIB ,, MUTHHATLIA >
UYepkacbKol MICEKOI paad PO COMigapHe CTATHEHHS 3apOo0iTHOI TUIaTH, CepeaHbBO-
ro 3apo0iTKy 3a Yac 3aTPUMKH PO3PaxyHKY, iHQIAIHUX BTpAT Ta BIMIIKOIY-
BaHHSA MOpaJbHOI mIKoau. [1030BHA 3as1Ba MOTHBOBaHA THM, II[0 BOHA MPAIIOBANIA
neipaukoM y KIT «CYDB ,,Mutaunsay. Bigmosigao mo Hakaszy KII «CYbB ,Mwut-
HUIS’» TI03UBaYKy OyIo 3BUTbHEHO Ha miacTasi 4. 1 c1. 36 K3nll Ykpainu, B Toi
JKe JIeHb BOHA OTpHMalia KOIIil0 Haka3y Ipo 3BUIBHEHHS Ta TPYJOBY KHIXKKY. Ha
JICHb 3BUIBHEHHS TI03UBaYlli Oyiia HapaxoBaHa, aje He BUIUIaueHa 3apo0iTHa Tu1a-
Ta Ta KOMIIEHCAllis 32 HEBUKOPHCTaHy BiInmycTky y cymi 2 393,77 rpu. Cynamu
OyJI0 BCTaHOBJICHO, IO BIIIOBIAHO A0 pimeHHs Yepkachbkoi MiChbKOi paau Bif
28.10.2016 p. Ne 1412 «IIpo BHeceHHsI 3MiH 10 pillleHHS BUKOHKOMY Yepkacbkoi
Mmicbkoi pagu Bix 21 xxoBTHs 2007 p. «[Ipo BH3HAa4YEeHHsS BHKOHABIIIB JKUTIIOBO-
KOMYHaJbHUX Tochyr HaceieHHio M. Uepkacu» KII «CYb ,,MutHuns™» Oinblie
He 00CITyroBye HacelaeHHs M. Uepkacu, rocrmoaapehbKoi JisUTbHOCTI HE Beae, IKe-
pei I BUILIATH 3a00proBaHoCTI 1Mo 3apruiaTi He Mae. Ockinbku Yepkachbka MichKa
pana € ogaoocionuM BracHUKOM KII «CYD ,,MutHuIS» Ta 01HOOCIOHUM Biac-
HUKOM MaiiHa, 1m0 Hanexano KIT «CYB ,,Mutuuns’, i pilliecHHIM caMe MIChKOT
panu Oyia MpUIIMHEHA TOCHOAAapChKa AISTBHICTD KOMYHAIBHOTO IMiAIPHEMCTBA,
UepkacpKka MiChKa paja, K BBakaja II03MBavKa, € CONigapHuM Oop>kHHKOM. He-
00XiTHICTH 3aCTOCYBaHHS CaMe COJiNapHO{ BiMOBIAaTBHOCTI, HA JYMKY ITO3UBay-
KM, BUKJIMKaHa THM, 110 BHACHigok Aii cBoro BiaacHuka KIT «CYB ,,MutHuist»
Yepxacbkoi MicbKOi pagy GOpMaIIbHO iCHYE (HE BHKIIIOUEHE 3 EAMHOTO AepKaB-
HOTO PEECTPY HOPUAMYHHUX OCi0, (Hi3MYHHX OCIO-TIAMPHUEMIIIB Ta TPOMAJCHKHAX
¢dopmyBaHs), a, oTxe, Uepkachbka MiChbKa paja sIK BIaCHUK MOXXE BHIUIATHTH 3a-
0OproBaHiCcTh NPALiBHUKY ITIANPUEMCTBA SIK O€3II0CEPEHBO, TaK 1 MUITXOM 3iHc-
HEHHS OpraHi3aliifHO-TOCIIOapChKUX MMOBHOBAXEHB 11010 HAJIC)KHOTO T KOMY-
HaJILHOTO MiIpHeMCTBa. PilleHHs cyy nepiuoi iHCTaHIi1, 3aJUIIeHe B CHIIi Cy-
JIOM amnessAiiHol iHCTaHIll, MOTHBOBAHO THM, IO MO30BHI BUMOTH B YacCTHHI
cTsirHeHHs BUIwIaT 3 Bignosigada KI1 «CYDB ,,MuTHuIa» € 00rpyHTOBaHUMU Ta
3aKOHHUMH. AJte, mocwiarodnch Ha 4. 1 ct. 176 11K Ykpainu, sxa BUKIIIOYA€E BiJl-
MOBIJJAJIbHICTh TEPUTOPIAILHUX TPOMaJ 3a 3000B’SI3aHHSMH CTBOPEHHMX HUMH
topuauuHux oci6. Cyau IidIuM, 30KpeMa, BUCHOBKIB MPO Te, IO «TPYAOBHUM
3aKOHO/IaBCTBOM COJIiIapHa BIAMOBIJABHICTh Y TPYIOBUX CIIOPaxX 32 BUMOTaMH,
BHU3HAYCHUMH TIO3MBAYKOIO 10 BiAMOBiNaYiB, He HepeabadeHa. Uepkacbka Michbka
pazna He € poboTOoIaBIEM, 3 SIKMM [03MBaYKa IiepedyBaa y TPYAOBUX BiTHOCHHAX,
OCKUIBKH MICBKOIO Paiol0, B Me)Kax IOBHOBa)KEHb BU3HAYEHHX 3aKOHOM YKpai-
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Hu ,,[Ipo MicueBe camoBpsayBaHHs B YKpaiHi”, BUKOHYBaJIHCS BIaaHl (QyHKIIIi,
II0 XapaKTepU3YIOTHCS HAJAHHAM PI3HOMAHITHHX YIPaBIIHCHKHX IOCIYT BKa3a-
HOMY IIJNPUEMCTBY Ta CIPABJIIHHAM HA HHOTO BJIAJJHOIO BIUIMBY B paMKax IIy0-
JIYHO-TIPABOBUX BiTHOCHHY.

3anumaioun B CHIII 3a3HAYCHI PIMICHHS 1 3aJIMIIAl0YHN KacalliiHy CKapry Io-
3uBauku Oe3 3amoBoieHHA, O0’emHaHa manara KacariitHoro ImuBinmeHOTO Cymy
(mam — KIC) y cximagi BC copmymroBana Takuii BUCHOBOK ITPO 3aCTOCYBaHHS
HopMH mpaBa: «CyOcuaiapHa BiIIOBINAIBHICT OpraHy MICIIEBOTO CaMOBPSIY-
BaHHS 32 3000B’sI3aHHAMHI KOMYHaJbHUX KOMEPIIHHHUX MiONPUEMCTB HE HACTaE,
KpiM BHMNAJKY, SKIIO Oyne IOBEIEHO, II0 KOMYyHAJIbHE KOMEpIliifHe MiArpueM-
CTBO OYJI0 OBEACHO 10 OaHKPYTCTBA caMe MisIMU HOTr0o 3aCHOBHUKA (YYIaCHHUKA) —
OpraHy MiCLEBOTO CaMOBpsIAyBaHHA. Taka BiIIOBINANBHICT HE MOXKe OyTH ITO-
KJIaJIcHa Ha OpraH MiCIIEBOTO CaMOBPSIYBaHHS y TpPYJOBHUX NpPaBOBIJHOCHHAX
0e3 BCTaHOBJIEHHS TOTO, IO cama IOpHIUYHA 0co0a He MOXKe BHUKOHATH CBOI
3000B’s3aHHS B MEXaX TPYJIOBUX MPABOBIJHOCHH Y HPOLEypl BUKOHAHHS CYJI0-
BUX pileHp abo 6aHkpyTcTBa». BogHouac O6’ennana nanara KLIC y ckinani BC
HE B3sUla J0 yBard Tod (akT, mo cynamu Oyjo BCTaHOBIEHO, mo Maitno KIT
«CYb ,,MutHULA"» 3HAXOJUIIOCS B ONIEPATUBHOMY YIPABIiHHI LHOTO HiAIPUEM-
CTBa, OTXKe, Y OyJIb-IKOMY pa3i He MOIJIO OyTH BKJIFOUEHE JIO JIIKBiJaliiHOT Macu
Ta BUKOPHCTAaHE IS TIOTAIlEHHs 3a00proBaHOCTI Iepe/i KPeIUTOpaMH, siKa BU-
HHUKJIA Ta iCHyBaJa NpOTAroM TPUBAJIOro nepiomy”2e,

Takuii BUCHOBOK, Ha HaIll IOTJIAL, iICTOTHO MEPEIIKODKAE BUKOHAHHIO Cyaa-
MU TIPH PO3TIISAAI BiIMOBITHOI KaTeropii TPyAOBUX CHOPIB 3aBIaHHS ITUBIIEHOTO
CYZOYMHCTBA — CIIPABEAJIMBOTO, HEYIIEPEIKEHOT'O Ta CBOEYACHOI'O PO3IILIY 1 BH-
pILICHHS UMBUTBHUX cpaB I €)EeKTUBHOIO 3aXHCTY MOPYLICHHX, HEBH3HAHUX
ab0 OCIIOpIOBaHUX IpaB, CBOOO UM iHTepeciB (pi3muHUX 0Cid, mpaB Ta iHTEpeCiB
IOPUANYHAX OCi0, IHTEepeCiB JepKaBH.

He BiamoBimae Takuii BUCHOBOK i BEPXOBEHCTBY IpaBa SK KOHCTHUTYIIHHIN
3aca/li 3A1HCHEHHsI CyJOYNHCTBA.

Koncruryniiini npasa i cBobomu € QpyHIaMEHTAIHHOIO OCHOBOIO iCHYBaHHS
Ta PO3BUTKY YKpaiHCHKOI'O Hapoiy, a TOMY Jiep>kaBa 3000B’s13aHa CTBOPIOBATH
e(eKTHBHI OpraHizalifHO-ITpaBOBI MeXaHi3MH [UIsl IXHBOI peaiizauii. BincyTHicTh
TAaKUX MEXaHI3MiB HIBEJIIOE CYTHICTh KOHCTUTYLIHHUX TpaB i CBOOOJ, OCKIJIbKH
MIPU3BOJUTH JI0 TOTO, IO BOHH CTAIOTh JIEKJIAPATHBHUMH, a II€ € HEMPHUITYCTUMUAM
y TpaBoBiii nepxasi‘?®,

[IpoGnema 3actocyBaHHsI CyOCHIiapHOT BIIIOBIAIBHOCTI 3aCHOBHHKA YHITap-
HOTO MiJIPHUEMCTBA 32 OOpramMy MBOTO MiANPHEMCTBA BHUPIIIyBanacs TaKOX CY-
Jamu rocnofapcekoi ropucaukmii. IloctanoBoro Benmukoi Ilamatn BepxoBHoro

428 URL: http://reyestr.court.gov.ua/Review/90111464

429 [Tynkr 2 MOTUBYBaNbHOT yacThHu pimenns Koncrutyniiinoro Cymy Ykpainu y cripasi 3a KOHCTHTYIiiHMM 3Bep-
HEeHHsM rpomansHuHa TposiHa AntoHa [laBnoBuya mono odiniifHoro TiymaueHHs nonoxenb crarri 24 Koncrurynii
VYkpainu (crpaBa npo piBHICTH CTOPIH CyI0BOro mporecy) Bix 12.04.2012 p. Ne 9-pr/2012.
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Cyny Big 04.09.2018 p. y cipasi Ne 5023/4388/12 3anuieno B cuii yxBany ['oc-
MOJIAPCHKOTO CyIy XapKiBChKOi O0JIACTI, SKOIO 3asBY JIIKBiIaTOpa MpO CTSATHEH-
Hs 3 JIo3iBcbKOT MichKoi pamu XapkiBebkoi oodmacti 242 169,30 rpH 3a10BosIEHO
y oBHOMY 00csi3i 1 cTsarHyTO 3 JI03iBChKOT MicBKOI pagu XapKiBChKOi 00JacTi Ha
kopucth KII «KombinaT komyHanmpHUX migmpuemctsy» 242 169,30 rps, mo ckia-
JIa€ PI3HMII0 MK CYMOIO BUMOT' KPEAUTOPiB OaHKpYTa, KA 3aTBEpAXKEHA TOCIIO-
APCHKUM CYIOM, 1 TIKBiJamiifHOIO Maco¥o, sika cTaHoBUTH 0,00 TpH.

3acrocyBaBim HaBezeHi Buie BucHOBKH €CI1JI mono BiAmoBiganbHOCTI Aep-
JKaBH Ta OpraHy MICIIEBOTO CaMOBPSIYBaHHS 3a 3000B’SI3aHHAMH JEp>KaBHUX Ta
KOMYHAaJBHUX IIJIPHEMCTB, a Takox 3MicT HopM 'K Vkpainu, skumu BU3HaUe-
HO PEryJIIOBaHHS AisJIbHOCTI KOMYHAJIbHUX HEKOMEPIIHHNX MiAPUEMCTB aHaIO-
TiYHO JI0 JisUTBHOCTI JAEp)KaBHUX Ka3eHHUX MIANPUEMCTB, O3 Ha/IIEHHs BKa3a-
HUX Cy0’€KTIB MOBHOK CaMOCTIHHOIO BiJIIOBIAILHICTIO Y BITHOCHHAX 3 TPETIMHU
ocobamu*,

3 oIy Ha COIiaabHY 3HAYYIICTh 1 TOCTPOTY MPOOIeMHU 3a0e3eueHHsI mpa-
Ba Ha OIUIATY Ipalli, 0COOJMBO B YMOBAaX €KOHOMIYHOI HECTAOUIBLHOCTI, O BHE-
CEHHsI BITMOBITHHUX 3MiH y 3aKOHOJABCTBO, MPOOJIeMa BiIOBIJAIbLHOCTI JepiKa-
B, OpraHy MICLIEBOrO CaMOBPsIIyBaHHS, SIKI 3/1IHCHIOIOTh IOBHOBAYKEHHS MO0
YIpaBIiHHS TyOJIIYHOIO BIACHICTIO, IOBUHHA BUPINIYBATUCS LUISIXOM CUCTEMHO-
JIOTIYHOTO Ta TEJEOJOTIYHOTO TIyMadeHHs 1 3aCTOCYBaHHSA 3aKOHOJABCTBA IMPO
MiclieBe CaMOBPSAYyBaHHSA, TOCIIONAPCEKOI0 Ta TPYAOBOIO 3aKOHOAABCTBA KPi3b
npmmy HopMm KoHctuTyii Yipainu.

MicneBe caMOBpsIyBaHHS € (POPMOIO 3IIHCHEHHS HApOIOM BIAJH, SKa BH-
3HAETHCS 1 TapaHTyeThesl B YKpaii (cT. 7 Korerurynii Ykpainn).

MicneBe caMoBpsiTyBaHHs B YKpaiHi — Lie TapaHTOBaHE IECPKABOKO IPaBoO Ta
peajybHa 3/1aTHICTh TEPUTOPIaJIbHOT IPOMAI — XKHUTEIIB cela i JT0OpOBIIBHOTO
00’€IHAaHHA Yy CUIBCHKY I'pPOMaJy >KUTENIB KUTBKOX CLI, CEJIMINA, MiCTa — CaMo-
CTIHHO a0o IiJ| BiNOBIJaJIbHICTH OPraHiB Ta IMOCAI0BUX OCI0 MiCIIEBOTO CaMOBpS-
JIlyBaHHS BHPIIIyBaTH MUTAaHHS MICIIEBOTrO 3HaueHHs B Mexax KoHcruTymii i 3a-
KOHiB Ykpainu (cT. 2 3akoHy «IIpo micuieBe caMOBpsiAyBaHHS B YKpaiHi»).

Binxim Bing meHTpadi3oBaHOT MOENi YIPaBIiHHS B JEpKaBi, 3a0e3MeYCHHS
CIPOMOYKHOCTI MICIIEBOTO CaMOBpSIyBaHHs Ta M0Oy/10Ba €(hEeKTHBHOI CHCTEMH
TEPUTOPIANBEHOI OpraHizauii BIaay B YKpaiHi, peaizallisi MOBHOIO Mipolo IOJIO-
KEHb €BPONEHCHKOI XapTii MICIIEBOrO CaMOBPSIyBaHH, IPHUHLUITB cyOcuaiap-
HOCTI, TIOBCIOJJHOCTI 1 )iHAHCOBOT CaMO/IOCTATHOCTI MICLIEBOTO CaMOBPSAYyBaHHS
€ oqHMM 13 mpioputeriB Crparerii cTajgoro po3BuTKy «Ykpaina-2020». Biarmo-
BiHO 70 4. 1 cT. 3 €BpormeiichKoi XapTii MICIIEBOIO CaMOBpPsAyBaHHsI, paTudiko-
BaHoi 3akoHoM Ykpainu Bim 15.07.1997 p., MiciieBe caMOBPSAAyBaHHS O3HAYAE
MPaBO 1 CHPOMOXKHICTH OPTaHiB MICI[EBOI'O CAMOBPSAYBAaHHS B MEXKaxX 3aKOHY
3[IACHIOBATH PETYJIFOBAHHS Ta YNPABIIHHS CYTTEBOIO YaCTKOIO ITyOIIYHUX TIPaB,
IiJ] BIACHY BiAITOBiAaIbHICTH, B IHTEpPECaX MICIICBOTO HACEICHHS.

430 URL: http://reyestr.court.gov.ua/Review/76381567
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Bignosigno mo cr. 140 Koncruryuii Ykpainu, ct. 2 3akony «IIpo Miciese
CaMOBpsAyBaHHS B YKpaiHi» MiclieBe CaMOBPSAyBaHHS 3IHCHIOETHCSI TEPUTOPI-
AITLHOO TPOMAJIOKO B TIOPSIIKY, BCTAHOBJIICHOMY 3aKOHOM, SIK O€3I0CcepeIHbO, TaK
1 uepe3 opraHy MicLEBOTO CaMOBPsIyBaHHS. 3MICTOM W€ JisIBHOCTI € BUPIIIEH-
HS INTaHb MICIIEBOTO 3HAUYEHHS B iHTepecax TePUTOPIaIbHOT IPOMai CaMOCTIH-
HO a00 I BiANOBiJANBEHICTh OPTaHiB Ta MOCAIOBUX OCi0 MICIIEBOTO CaMOBPSIAY-
BaHHA B Mexax KoHcTuTywii 1 3aKoHIB YKpaiHH.

«KoHcTuTyniiHOMY 3MiCTy IHCTUTYTY MICIIEBOTO CaMOBPSAYBaHHS BJIACTHBI
MIpUHANMHI 1Bi HalBaXXITUBIII 03HaKH. Lle — caMOCTIHHICTh TePUTOPiaTbHOI TPO-
Ma/iv, OpraHiB MiCIIeBOrO CaMOBPSyBaHHs y BUPIILIEHHI IEBHOTO KOJa MUTaHb 1
Te, 10 IIpeIMETAMH BiZJaHHS MICILIEBOTO CAMOBPSYBaHHS € HE Oy Ib-AKi MTUTAHHS
CYCIIJIBHOTO JKHUTTS, a IMTAaHHS caMe MICIIeBOTO 3HAYEHHS, TOOTO Taki, AKi MO-
B’s3aHi MEepeayCiM 3 )KUTTEAISUIBHICTIO TEpUTOPiabHUX Tpoma. Tleperik Takux
nutaHb Bu3HaueHo y Koncrutynii Ykpaian ta 3akoni Ykpainu «IIpo micuese
caMOBpslyBaHHs B YKpaini» in 21 TpaBas 1997 poky»*®.

EKOHOMIYHOIO OCHOBOIO BCi€l CHCTEMH MICIIEBOTO CAaMOBPSIYBAaHHS B JiepiKa-
Bi € KOMyHaJIbHa BIacHICTH (ctarTi 1, 16, 60 3akony «IIpo miciieBe caMoBpsiIy-
BaHHS B YKpaiHi»). Pexxum npaBa koMyHaIbHOI BIACHOCTI BU3Ha4YeHH y cT. 60
3akony «lIIpo micuieBe caMOBpsAyBaHHS B YKpaiHi».

OcHOBHI HampsaMu Ta GOPMHU yUaCTi MICIIEBOTO CaMOBPSIAYBaHHA y cdepi roc-
[MOIaPIOBAHHS BPETYJIbOBAHO Y CTATTAX 2, 5, 8, 24, 43, 78, 214 Ta iHmMX HOpMax
I'ocnionapeskoro xonekcy Ykpainu (nani — I'K). 3 ix 3micTy BHILIMBAE, 1110 opra-
HHU MICIICBOTO CaMOBPSIIyBaHHSA HE € Cy0 €KTaMH TOCIIOApIOBaHHSA, iM 3a00po-
HSETHCS BEJCHHS IMiANPUEMHHUIBKOI AiSUIBHOCTI, ajleé BOHH MOXYTh YTBOPIOBATH
Cy0’€KTIB rOCIIOIapIOBaHHS.

Takox ct. 327 LK 3aKkpimitoe 3MicT ipaBa KOMyHAJIBHOI BIaCHOCTI — Y KOMY-
HaJIbHIH BJIACHOCTI € MaifHO (HampuWKIIaj, rPOLIOBI KOIITH), IO HAJIEXKUTh TEPH-
TOpiaybHIA TpoMai, sika 1 3[iiicCHIOE Ge3MocepeIHhO YIPABIiHHS UM MaifHOM,
30KpeMa i 4epe3 OpraHd MiCIIeBOTO CAMOBPSTyBaHHSI.

BakiuBi KOHIIETITYaIbHI BUCHOBKH III0JI0 OCOOJUBOCTEH YIPABIiHHS TOCIIO-
JIAPCHKOI0 MISUTBHICTIO MiAITPUEMCTB KOMYHAIIBHOTO CEKTOPA €KOHOMIKH, SKi 3aJIH-
LIAIOTHCS aKTYJIBHUMU SIK JUIS TIPAKTHKH 3aCTOCYBaHHS I'OCIIOAAPCHKOI0 3aKOHO-
JlaBCTBa, TaK 1 JJIsl TPaBOBOi Teopii, MicTAThCS B pimeHHI KoHcTUTymiiHOTO
Cyny Yxpainu y cmpaBi 3a KOHCTUTYHIHHUM 3BEPHEHHSAM BiIKPUTOTO aKIliOHEp-
Horo ToBapuctsa «KipoBorpaaobieHepro» mpo oQiiiiiHe TIIyMaueHHs TOJI0KEHb
4. 8 cT. 5 3akony Ykpainu «[Ipo BiTHOBIEHHS IUIATOCIIPOMOXHOCTI OOpIKHHKA
a00 BH3HAHHS Horo GaHKPYTOM» (CIIpaBa MIOAO KPEAUTOPIB MiTIPUEMCTB KOMY-
HanbHOI hopmu BracHocTi) Big 20 uepsusa 2007 p. Ne 5-pn/20074%2,

41 [ynkr 4 MOTHBYBaJIbHOT yacTHHM pitenns Koncruryuiiinoro Cyy Ykpaitu y cripai 3a KOHCTUTYIiHHUM 110/1aH-

HAM MiHicTepcTBa BHYTPIlIHIX cnipaB YKpainu 11040 odiuiiiHoro TayMaueHHs IONI0KEHHs YaCTHHU Apyroi crarTti 28 3a-
KkoHy Ykpainn «IIpo craryc jemyTaTiB micueBux Pag HapoaHMX JemyTaTiB» (CrpaBa mpo OXOPOHY TPYAOBHX MpaB JeImy-
TatiB MicueBux pax) Bix 26.03.2002 p. Ne 6-pri/2002.

432 Hespaxatouu Ha Te, mo B uuHHOMY Kosiekci Ykpainu 3 npouenyp GaHkpyTCTBa HOPMH, sika GyJia MpeMETOM TIIy-
mauenHst KCY, Hemae, B 3a3HaUCHOMY DIllIeHH] MICTATBCS BaXJIMBI KOHLIENTYaJIbHI BUCHOBKH I[0JI0 0COOIMBOCTEH! ynpas-
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Crarreto 24 T'K BuzHaueHO 0cOOIMBOCTI yNPABIiHHS [OCIOAAPCHKOO JIisiib-
HICTIO Y KOMYHaJIbHOMY CEKTOPi €eKOHOMIKH, CepeI IKUX, 30KpeMa, TaKi:

— YIpaBiiHHA TOCHOAAPCHKOIO AiSTBHICTIO Y KOMYHAIEHOMY CEKTOPi €KOHO-
MIKH 3[IHCHIOETHCS Yepe3 CUCTEMY OpraHi3alliifHO-TOCIIONaPCEKUX TIOBHOBAYKEHD
TEPUTOPIANTBHUX IPOMAJ] Ta OPTaHiB MICIICBOTO CAMOBPSIYBaHHS 10O CY0 €KTIB
TOCIIO/IaPIOBAHHS, SIKI HAJISKATh JI0 KOMYHAJIBHOTO CEKTOpa €KOHOMIKH 1 37iic-
HIOIOTH CBOIO JISUTFHICTH Ha OCHOBI IIpaBa TOCIIONAPCHKOTO BiTaHHSA a0o TpaBa
orepaTuBHOrO ynpasminas (4. 1 cr. 24 T'K);

— cy0’€eKTaMH TOCHOAAPIOBAHHS KOMYHAIBHOTO CEKTOpa EKOHOMIKH € Cy0’€K-
TH, IO JIFOTh Ha OCHOBI JIMIIIC KOMYHAJIBFHOI BJIACHOCTI, a TAKOXK Cy0’€KTH, y CTa-
TyTHOMY (DOHJII SIKMX YacTKa KOMYHAaJIBbHOI BIACHOCTI IIEPEBUIYE I’ ATASCST Bil-
COTKIB Y1 CTAaHOBHTH BEJIMYHUHY, sIKa 3a0e31eUye opraHaM MiCLIeBOrO CaMOBPSIILY-
BaHHS [PaBO BHUPIIIAIBHOTO BIUIMBY Ha TOCHOAAPCHKY AISUIBHICTD IUX Cy0’€KTIB
(4.3 c1. 24 TK);

— OpraHu MICLIEBOI'O CaMOBPSAyBaHHS HECYTh BiJIIIOBIIAIBHICTD 32 HACIIAKH
MSTBHOCTI Cy0’€KTIB TOCIIOAAPIOBAHHS, 1[0 HAJICKATh 0 KOMYHAIBHOTO CEKTO-
pa eKOHOMIKH, Ha MiJICTaBax, y MeXax 1 MOpsIKy, BU3HAYCHNX 3aKOHOM.

Peaunizariist opraHamMu MiCLIEBOrO CaMOBPsIIyBaHHs iXHIX OpraHizaliifHo-roc-
MOAAPCHKUX TTOBHOBAXKEHb 3AJIGKHUTH BiJl OpraHizaliiHo-1npaBoBoi Gopmu cy6’ek-
Ta rOCIIOJAPIOBAaHHS KOMYHAJIBHOI'O CEKTOpa EKOHOMIKH, a came:

1) AKII0 TOIOBHOIO METOIO Cy0’€KTa TOCIIOAaPIOBAHHS B KOMYHAIBHOMY CEK-
TOpi €KOHOMIKH € BUPOOHHIITBO MPOIYKTIB UM MOCTYT JAJIS 3aI0BOJICHHS Harab-
HUX TIOTpeO JKUTEIIB BiAIOBIAHOI TEPUTOPiaIHHOI TPOMAaIH, HATPHKIAM, 3 BOIO-
TIOCTAYaHHS, OTAJCHHS, BUBE3CHHS CMITTS Ta BIIXOZIB TOLIO, TO HOro opraHiza-
LIfHO-TIPaBOBOIO (POPMOIO MA€ CTABATH KOMYHAIbHE YHIMAPHE NIONPUEMCEO;

2) y BUIIA[KaX, KOJIU OCHOBHOK METOIO JisUTBHOCTI Cy0’€KTa TOCIONapFOBAHHS
Y KOMyHQJIbHOMY CEKTOpPi eKOHOMIKHM 3a3HaueHO OTPUMAHHS NMpUOyTKy, HOro opra-
Hi3aliHHO-TIPaBOBOIO0 (POPMOIO MAE CTATH IrOCHOAAPCHKE TOBAPUCTBO 3 BiJIIOBI-
HOIO YacTKOI0 KOMYHAJIbHOT BIIAaCHOCTI y cTaryTHOMY ¢oHai. ['ocriogapchkki ToBa-
PHCTBa ITPOBOJIATH CBOIO iSUTBHICTH HA OCHOBI IpaBa BIACHOCTI, YTBOPIOIOTHCS IS
BEJ/ICHHS BUKJIFOYHO ITATPUEMHHIIBKOT TISUTBHOCTI JUIsl OTPUMaHHS MPUOYTKY, a He
JIOCSITHEHHS SIKOTOCH 1HIIOTO COLIAILHOTO Pe3yJIbTaTy. 31iHCHEHHS KOPIOPaTHB-
HHX TIpaB OpraHaMy MICIIEBOI'O CaAMOBPSTyBaHHS IOAO TOCIIOAPCHKUX TOBAPUCTB
MepeCITilye METy JOIIJIBHOI0, EKOHOMHOT'O Ta €()eKTUBHOTO BUKOPHCTAHHS KOMY-
HaJIbHOI BJIACHOCTI, @ HE 33JJOBOJICHHS HAraJIbHUX TOTPEO KUTENIB TEPUTOPIalIbHOT
rpomanu. Omke ct. 24 T'ocroaapchkoro Koaekcy YKpaiHu He mepedaucHo BijHe-
CEHHSI TAKMX IOCIO/IAPCHKUX TOBAPHCTB JIO0 CY0’€KTIB rOCIIOAAPIOBAHHS, LIOJIO SIKUX
3IIHCHIOETHCS YIIPABIIHHS TEPUTOPIAIBHUX TPOMaJ] Ta OPraHiB MiCIIEBOIO CaMOBpsI-

JlyBaHHS Yepe3 CUCTEMY IXHIiX OpraHi3aliiiHO-rocrnoJapchKuX HOBHOBAXKEHE" ™,

JIHHS TOCIIOAPCHKOKO isUTBHICTIO MIJNPHEMCTB KOMYHAJIBHOIO CEKTOPA €KOHOMIKH, SIKi 3a/IMIIAIOTLCS AKTYalbHUMU SK
JUISL TPAKTUKH 3aCTOCYBAHHS FOCIOAAPCHKOT0 3aKOHOAABCTBA, TAK 1 /I MPaBOBOT TEOPii.

433 TTynkr 3.6 MoTHBYBaMbHOT yacTHHU pimenns Koncruryuiitnoro Cyay Ykpainu y cripasi 3a KOHCTHTYIIHHIM 3Bep-
HEHHSAM BIJIKDUTOrO aKifioHepHoro ToBapucTsa «KipoBorpaaobneneproy» npo odiliiHe TIyMadeHHs I0JI0KEHb YaCTHHU
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MaiiHO KOMYHAJILHOTO YHITapHOTO MiJNPHEMCTBA NiepeOyBae y KOMyHaJIbHIN
BJIACHOCTI 1 3aKPIIUTIOETHCS 32 TaKUM IAMPHEMCTBOM Ha TIPaBi 20Cno0apcvKozo
6i0anHs (KOMyHaJIbHE KOMEpIiiiHe MiIIPUEMCTBO) a00 Ha MPaBi ONEpamueHO2o
ynpaeninta (KOMyHaIBHE HeKoMepliliHe mignpuemctso) (4. 3 cr. 78 T'K).

HexomepriiiHa rocrioiapchka IisUIBHICTB SIK Taka, 110 CIPSIMOBAaHA Ha JIOCAT-
HEHHSl €KOHOMIYHMX, COI[IaJIbHUX Ta IHIIMX PE3yJIbTaTiB 0e3 METH OAep>KaHHS
pUOYTKY, 3IIHCHIOETECS Cy0’€KTaMU TOCIOJapIOBaHHS JIEp)KaBHOTO a00 KOMY-
HAJIBHOTO CEKTOPiB eKOHOMIKH y TAITy3X (BHOaX JisUTBHOCTI), B SIKMX BIATIOBITHO 10
ct. 12 'K 3a00poHS€ThCS MANPUEMHHUILITBO, HA OCHOBI PIllIEHHS BiAMOBIAHOTO Op-
raHy Jep>KaBHOI BJIaJM UM OpraHy MicueBoro camoBpsityBaHss (4. 1, 2 ct. 52 T'K).

OcCHOBY NPaBOBOI'O PEKMMY MaifHa Cy0’€KTIB TOCIIOAPIOBAHHS, SIKi 31HCHIO-
I0Th HEKOMEPLIHHY T'OCIOJIapChKy AisIbHICTD, CTAHOBHUTH IPAaBO ONEPATHBHOTO
YIIPaBJIiHHSA SIK pEUOBE TPaBo.

[uBinpHOMY KOJEKCY YKpaiHU MPaBOBUI THTYJ «IIPaBO ONEPATUBHOTO YIIPaB-
JIHHSD) He Bigomuii 1 nuM KojekcoM He peryinoloThesi BiIHOCHHH, 110 BUHUKA-
I0Th 3 OTJISTy Ha peallizallifo HOCIEM TaKOr0 PEYOBOTO IpaBa CBOIX MPaBOMOYHO-
CTel, 30KpeMa Horo BiTHOCHHH i3 BIacHHKOM MaitHa. Hanpukian, FO. O. Uybapesa
3a3Hayae, mo LK YkpalHu He MICTHTh KOHKPETH30BaHOI'O MOJOXKEHHS PO Te,
IO OKpeMi IOpUAMYHI 0COOM MOXKYTh KOPHCTYBaTHCS OCOOJIMBHMHU PEUOBHMH
MpaBaMH, SKAMH HE KOPUCTYIOTHCS 1HII YYaCHUKH IUBUIBHUX BimHOCHWH. Take
HECHUCTEMAaTH30BaHEe PEryJII0OBaHHS PO3TJIIHYTOTO IMMUTAHHS COPHUYHHSIE OPYICHHS
mpaB cy0’€eKTiB IpaBa I'OCIONAPCHKOT0 BiJIAaHHS Ta ONEPATHBHOTO YIPaBIiHHSA,
a TAKOX HEOJHAKOBE 3aCTOCYBAHHS HOPM IPaBa YIOBHOBAKEHUMM OpraHaMu*>,
Ha nymxy P. A. Maiinanuka, HOpMH PO HAAUICHHS YHITAPHHUX JAEPKaBHUX Ta
KOMYHAJIbHUX MiIIPHEMCTB OOMEXEHUMH PEYOBO-TIPABOBHMHU TUTYJIAMH TOCIIO-
JApCHKOTO BiTaHHS Ta ONEPATHBHOTO YIPABIIHHA HE BiIMOBINAIOTH MPUHINAIIAM
IOPUIMYHOT PIBHOCTI, OCKUIBKH BHKJIIOYAIOTh MOXJIMBICTH 0co0aMm IMyOJid4HOTO
IIpaBa MaTH MpPaBO BIACHOCTI, SIKE HAICXKUTHb Oyab-skiil ¢izuuHiit abo ropuand-
Hiil 0co6i nmpusatHoro npapa*®. 3 ornsay Ha Lie BBaKaEMO IIOMUIKOBMM 3aCTO-
CYBaHHS /10 BITHOCHH OaHKPYTCTBa KOMYHaJIbHOTO HEKOMEPIIHHOTO MiIIpUEM-
ctBa HOpM CT. 176 LIK Vkpainu.

3MicT TpaBa ONepaTHBHOTO yrpaBiiHHs Bu3HaueHui B cT. 137 ['K. Ile peuose
IpaBo cy0’eKTa rocHnoJapoBaHHs, KUK BOJIOAIE, KOPUCTYETHCS 1 po3mopsiKa-
€THCSI MAHOM, 3aKpIIJIEHUM 332 HUM BIIACHUKOM (YIIOBHOB2)KEHHM HHM OPTaHOM)
JUTSL 3AIHCHEHHST HeKOMEpPLIHHOT roCIoapChKOl AisIIBHOCTI, Y MEXaX, BCTAHOBJIE-
HuX 1M KozekcoM Ta iHIMMME 3aKOHAMHU, @ MAaKodic BIACHUKOM MaiiHa (YIIOBHO-
BakeHNUM HUM opraHom) (4. 1 ct. 137 I'K).

BOCBEMOI CTaTTi 5 3akoHy Ykpainu «IIpo BiJHOBIEHHS MIATOCIPOMOXKHOCTI GOprkHHKA a00 BU3HAHHS HOTO GaHKPYTOM»
(crpapa 1010 KPEAUTOPIB MiANPUEMCTB KOMYHAaJIbHOT (hopmu BiiacHoCTi) Bij 20 uepsHs 2007 p. Ne 5-pn/2007.

434 Yy6apesa I0. O. TIpaBo rocnoapchkoro BilaHHs Ta ONEPATHBHOTO YIPABJIiHHS K PEUOBi MPaBa IOPHAUYHHUX OCi6.
IlepcrieKTHBHI HANPSIMKH PO3BHTKY Cy4acHOI FOpHIMYHOI HayKH. M. IBaHo-DpaHkiBebk, 20-21 Gepesns 2015 p. C. 80-82.
URL: http://molodyvcheny.in.ua/files/conf/law/09march2015/24.pdf

435 Maiinanuk P. A. Peuose npaso: migpyunuk. Kuis: Anepra, 2019. 1102 c.
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Po3zoin 4

Sk BOavaeThes 31 3MicTy HOpM TJaBu 14 «MalHO Cy0’€KTIB TOCTIOAAPIOBAHHS
I'K, nmpaBo omnepaTuBHOTO yNpaBiIiHHS € HAWOUIBI 0OMEKEHUM IPAaBOBUM THTY-
JIOM, TIOXiZIHAM Bifl IpaBa BiIacHOCTi. BOHO 0OMeXyeThCsl HE TUIBKM 3aKOHOM Ta
CTaTyToOM, ajie i BTacHUKOM MaifHa. 30Kpema, opraH, 10 chepr yIpaBIiHHS SKO-
TO BXOAWTH Ka3eHHE IIJIPHEMCTBO, 3iI{CHIOE KOHTPOJIb 32 BUKOPHCTaHHAM Ta
30epeKEHHSIM HAJIEKHOTO MIANPUEMCTBY MaifHa, 1 Ma€ MPaBo BHIYYHUTH Y Ka3eH-
HOT'O MiIPHUEMCTBA MaliHO, SIKE HE BUKOPUCTOBYETHCS 200 BUKOPUCTOBYETHCS HE
3a MPU3HAYCHHSM, Ta PO3MOPSAUTUCS HUM Yy MEXaX CBOIX ITOBHOBaXEHb (4. 3
cr. 77 TK)*6,

3acToCyBaHHS ICTOPHYHOTO, TEJIEOJIOTIYHOTO Ta CHCTEMHO-JIOTIYHOTO CIIOCO-
0iB TUIyMauyeHHsi HOPM IPO MPaBO ONEPATUBHOIO YIPABIIHHS JIAOTh IiJICTaBU
CTBEpKYBAaTH, IO cyOCUJIapHA 8ION0GIOANIbHICb 8IACHUKA MAUHA € CYMMEBOIO
i 0008 3K06010 O3HAKOKW 1€2ANbHOI KOHCMPYKYIL npasa onepamugHoco ynpaeg-
ninns. HaliOlmpIn mocinijoBHO 1e 3a(hikcOBaHO B HOpMax, 1110 PEryJIIOI0Th Jisib-
HICTh Ka3C€HHUX MIANPUEMCTB.

CydacHe TpaBOBE peryliOBaHHS BiAHOCHH IIpaBa ITyOdidHOi BIACHOCTI, 1O
SKO{ BKJIFOYAETHCS JIepyKaBHA Ta KOMYHAIIbHA BIIACHICTh, IPYHTY€ETHCS Ha 3acaax
yHiikamii pexxuMy npaBa Aep’KaBHOI BIACHOCTI Ta KOMYHaJIBHOI BJIACHOCTI 3i
30epeKEHHSIM MEBHUX OCOOJIMBOCTEH, 3yMOBJICHUX CYTHICTIO MICIIEBOI'O CamMo-
BpsAyBaHHA "',

Bignosigao mo 4. 10 ct. 78 'K ocobmmBocTi rocmonapchkoi MisuTbHOCTI KOMY-
HaJIbHUX YHITAPHUX MiANPUEMCTB BU3HAYAIOTHCS BiJIIOBIIHO 10 BUMOT, BCTAaHOB-
nenux M KoziekcoM 11010 AisiiIbHOCTI IepyKaBHUX KOMEPLIHHUX a00 Ka3eHHUX
HIIIPUEMCTB, @ TAKOXK IHIIHX BUMOT, Ilepe0adeHuX 3aKOHOM. Taki eumoacu ecma-
nosneno cm. 77 I'K «Ocobnugocmi 20cnodapcukoi 0isiibHOCMI KA3eHHUX nionpu-
emMcmey.

Bigmosiguo m0 4. 7 ct. 77 'K ka3eHHe miANpHEMCTBO BiANOBIga€ 3a CBOIMHU
3000B’SI3aHHSIMH JIMIIE KOIITaMH, IO TepeOyBaroTh y HOTO PO3MOPSIKEHHI.
YV paszi nedoocmamnocmi 3aznauenux xowimis depdicasa, 6 0cobi opeamny, 0o cghe-
PU YAPABIIHHA K020 8X00UMb NIONPUEMCMEO, Hece NOGHY CYOCUOIapHy i0noei-
0anvHicms 3a 30008 "A3AHHAMU KA3EHHO20 NIONPUEMCTNEA.

3a3HaueHOI0 HOPMOIO He 8CIAHOBIEHO 0)0b-AKUX YMO8 I TIOKIIAIeHHS Cy0-
CHUJliapHOi BiATIOBIJAILHOCTI Ha OpraH JiepKaBW, MO C(EepH YNPaBIiHHS SIKOTO
BXOJUTh Ka3¢HHE MiANPHEMCTBO. Taka BiNMOBIIANBHICTh 3yMOBJICHA OCOOJIMBO-

43 3a pincyTHocTi ananoriunoi Hopmu B c1atTi 78 TK HasBHIiCTH B OpraHy MiCIEBOTO CAMOBPSIYBAaHHS MPABOMOYHO-
CTi BUJTy4aTH y KOMyHaJIbHOTO HEKOMEPIIiiIHOTO MiANpHEMCTBA MaiHO MiJl CyMHiB HE CTABUTBCS.

437 BinmosiaHO 10 CTATTI 5 Koncrutyii Ykpainu Hapox 34ifcHIOE Blaay 6e3MocepeiHbo i yepe3 opraHu AepKaBHOL
BJI4JIM TA OPT'aHH MiCLIEBOrO CAaMOBPSITYBaHHsL. 3 I[bOT0 KOHCTUTYIIHHOTO MOJIOKEHHS Y CHCTEMHOMY B3a€MO3B’sI3KY 3 IO-
noxkenHsiMu cratTi 6 Konerutyuii Ykpainu npo e, 1110 AepkaBHa Biaja B YKpaiHi 31iHCHIOETbCS Ha 3acajax il moainy Ha
3aKOHOJ[aBYY, BUKOHABYY Ta CY/OBY, BUILIMBAE, III0 OPTaHH MiCLIEBOrO CaMOBPSYBaHHs HE € OPraHAMH JePKaBHOI Bia-
M, a MiCIIeBe CaMOBPSyBaHHs TpeOa po3risnatu sk GopMy 3.ifiCHeHHs HAPOJOM BIIaJIH, SIKa BU3HAETBCS i FAPAHTYEThCS
B Ykpaini (crarrs 7 Koncrurynii Yxpainn) (myHkr 4 pimenns Koncruryniitnoro Cyny YkpaiHu y cnpasi 3a KOHCTHTY-
LiiiHUM 1oziaHHsIM MiHicTepcTBa BHYTpILIHIX cripaB YKpaiHu o0 OQilifiHOro TiIiyMadeHHs IIOJIOXEHHs YaCTUHH ApY-
roi crarti 28 3akony Ykpainu «IIpo craryc memyraTiB MiceBux Paj HapoJHHX AEIyTaTiBy (CIIpaBa IIPO OXOPOHY TPYIO-
BUX IIPaB JICMyTaTiB MicueBux pax) Bix 26.03.2002 p. Ne 6-pr/2002.
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CTSIMU yTPaBIiHHSA Ka3eHHUMH MIANPUEMCTBAMH Ta TOBHOBAXXCHHSIMH BiJIIOBIA-
HOTO Oprany. 30KpeMa opras, 10 chepy yrnpaBJiHHS SKOTO BXOJIUTh Ka3eHHE ITiJI-
MIPUEMCTBO, Ma€ IPABO BUIIYYUTH y Ka3eHHOTO MiIIPUEMCTBA MaiHO, SIKE HE BH-
KOPHCTOBYETHCSI 800 BUKOPHCTOBYETHCS HE 32 NMIPU3HAYECHHSM, Ta POIOPSIIUTHCS
HUM y MeXax CBOIX MOBHOBakeHb (4. 3 cT. 78 T'K).

BinHocuHH, 1110 CKIaAaI0THCS MIXK OpraHaMH MICIIEBOIO CAMOBPS/yBaHHS Ta
KOMYHaJIbHUMH MiATPUEMCTBAMH, SIKI HUMH CTBOPIOIOTECS, € BIOHOCUHAMU Oped-
HI3ayiliHo-20CN00apcyKuMu, a He BITHOCHHAMHM BJIAIH i TMiAMOpAAKYBaHHS (ITyO-
JIYHO-TIPAaBOBUMH BiJIHOCUHAMH).

Sk 3a3HayeHo B 1. 3.6 MOTHBYBaJbHOI YacTHHM pimeHHs KoHcTuTymiiHOrO
Cyny Ykpainu y cmpaBi IIOAO KPEAWTOPIB HiANPHEMCTB KOMYHAIbHOI (GopMu
BiacHocri Bix 20 uepBHs 2007 p. Ne 5-pn/2007, Bigmosiguo 1o 4. 1 cr. 24 T'ocno-
JAPCHKOTO KOZEKCY YKpaiHH! yIPaBIiHHS TOCIIOAAPCHKOIO ASUTBHICTIO Y KOMYHAITb-
HOMY CEKTOpi1 €KOHOMIKH 3/IIHCHIOETHCSI Yepe3 CUCTEMY OpraHi3aiiifHo-rocrnoaap-
CHKHMX NOBHOBa)XEHb TEPUTOPiaJIbHUX I'POMAJI Ta OPraHiB MiCIIEBOTO CaMOBPSIY-
BaHHS II0/I0 CY0’€KTIB rOCIIOJAPIOBAHHS, SIKI HAJISKATh JI0 KOMYHAJIBHOTO CEKTOPa
€KOHOMIKH 1 BUKOHYIOTh CBOIO TisUTbHICTB, 0a3yIOUMCH Ha MPaBi TOCTIOAAPCHKOTO
BiJJaHHS 200 MpaBi ONEPAaTHBHOTO YIPaBIiHH. J{iSIBHICTE Y KOMyHAILHOMY CEK-
TOpi EKOHOMIKHM Ha MIJCTaBi 3a3HAYCHUX OOMEKCHHX MAaWHOBHX TpaB 3IiHCHIO-
I0Th BUKIIIOYHO KOMYHAaJIbHI YHITApPHI ITiJIPHEMCTBA 3r1THO 3 MOJOKEHHIMH 4. 3
ct. 78 uboro Kogexcy.

Came 0OMeXEHICTh MAHOBUX NpaB KOMYHAJbHHUX YHITAPHHUX MiATIPHEMCTB
€ 0cobUBICMIO IXHLO2O NPABOBO2O CMAMYCY, KA 3yMOBIIIOE 1 0COOIMBOCTI IXHBOT
BIAITOBIAAJILHOCTI 32 CBOIMH 3000B’I3aHHSIMH.

VY mpakxTuIi rocnofaproBaHHs HENOOJMHOKIMH € BUTIA/IKH, KOJIM OpPTaHu Mic-
LIEBOTO CAMOBPSyBaHHS BUITYYalOTh MallHO, MepejaHe Juisl 37iHCHEHHs ToCcIoap-
CHKOI JisTEHOCTI, CTBOPCHUM HUMH TiAMPHEMCTBaM, a00 BUMHSIOTH 1HIII i Op-
TaHi3amifHO-TOCIOJAPCHKOTO XapaKTepy MO0 TAKUX MiAIMPHEMCTB. BHacmimok
LUX Il KpeAUTOPHU MiANPUEMCTB KOMYHaJIbHOT ()OPMHU BIACHOCTI (FOPUIMYHI Ta
¢i3udHi 0cO00M) M030aBIIOTHCS MOXKIMBOCTI 3aJI0BOJILHUTH CBOI BUMOTH.

Boonouac sasiciuso ecmarnosumu, 4y OiticHo YHimapHe nionpueMcmeo Komy-
HanbHOL opmu é1acHocmi 30MUCHIOE NIONPUEMHUYBLKY OLUIbHICMb, a MAUHO 3a-
Kpinjene 3a HUM HA MUMYII NOBHO20 20CNOOAPCLKO20 GIOAHHS. K VAGIAEMbCA,
NOJIOJCEHHA CIMAMYMY MOJCYMb He 8iON08ioamu GaKxmuyHoMy CIAanosuwy ma-
K020 RIONpUEMCMEa K HeKomMepyilino2o. BapTo B3ATH 110 yBaru MmojoXeHHs cTa-
teit 136 ta 137 Tocmomapchkoro KOmeKkcy YKpaiHW, SKUMH BH3HAYEHO 3MiCT
IpaBa rocroAapCchKOro BiIaHHS Ta IpaBa ONepaTHBHOIO yrpaBiiHHs. OHie0 3
TOJIOBHHX BIJIMIHHOCTEH € Te, [0 Ka3eHHE MiJNPHUEMCTBO ab0 iHIIMN Cy0’ €KT roc-
TIOZIAPIOBAHHS, SIKMH 3/11HCHIOE HEKOMEPIIHHY TOCHOAAPCHKY AiSUIBHICTD, CIIPSIMO-
BaHy Ha JOCSTHEHHS eKOHOMIYHUX, COIiaJbHHUX Ta IHIIUX Pe3ylbTaTiB 0e3 MeTH
onepxanHs npuOyTky (4. 1 cr. 52 T'ociopapceekoro xoaekcy YkpaiHu), nocmiti-
HO QiHaHCYEMbCA BIACHUKOM.
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Po3zoin 4

Sk OyJo 3a3Ha4YeHO BHILE, OpraH MICIIEBOTO CAMOBPSITYBaHHS, SIKMH BiJl iMEHI
TepUTOPIaNbHOI TpOMay 3MiHCHIOE IOBHOBAXKEHHS BIIACHUKA, 30KpeMa OpraHi-
3aIifHO-TOCIIOAPChKi TOBHOBAKEHHS IIO0 CTBOPEHHX HUM KOMYHalbHUX He-
KOMEPIIHHIX MiANPUEMCTB, Hece cyOCHIiapHy BiIMOBIIANBHICTE 32 3000B’13aH-
HSMH TaKUX MiIIPUEMCTB B CHITy HOpM 4. 7 ¢T. 77, 4. 10 ct. 78 T'ocmogapcekoro
KOJEKCy YKpaiHH.

Cybcudiapna 8i0nogioanbHicms Opeany mMicyye8o20 camospsa0yeaHHs 3a 30008 ‘-
SAHHAMU KOMYHATbHUX HEKOMEPYIlIHUX NIONPUEMCIMG € eleMEeHMOM NPAo6020
cmamycy ocmannix. CBOTO 4acy B HayKOBIiH JiTepaTypi 3Beprajacs yBara Ha Te,
III0 B OCHOBI i/1€1 HE3aCTOCYBaHHS IIOJO0 KOMYHAJIHHOTO ITIANPUEMCTBA IIOJIO-
JKeHb 4. 8 ¢T. 5 3akony «IIpo BiTHOBIEHHS IUTATOCIPOMOXHOCTI a00 BU3HAHHSA
Horo OaHKPyTOM» JISKHTh 000B’SI30K BIAIMOBITHOI pajiy, sKa NpUIMae pillIeHHS
[momo He3zacTocyBaHHS LBOrO 3aKOHY JI0 IOPUAMYHUX OCIO-MIANIPUEMCTB, LIO €
00’ekTamMM mpaBa KoMyHalbHOI BiacHocTi, — O. B.], 3an0BOoNbHNUTH BHMOTH 32
PaxyHOK KOLITIB BiMOBiIHOro MicieBoro 6romxeTy*®,

VY HopMmax 4. 7 c1. 77 T'K He MicTUTBCS Oy/ib-IKOTO 0OMEKEHOT0 KoJia 3000B’s1-
3aHb, 32 SIKUMH OpraH YIpaBIliHHA Hece CyOcHaiapHy BiANOBINaNbHICTh. /[0 ma-
KUx 30008 ’513aHb 3 N02110Y 20CNO0APCbKO20 3AKOHOOABCEA MOXNCYMb OYmu 6i0-
HeceHi i 6umocu wodo 3apobimuoi naamu. 1le mITBEpIKYETBCS TAaKOX 1 THM, L0
3aKOHOJIABCTBO IPO OaHKPYTCTBO (siK 3akoH «IIpo BiHOBIEHHS IIATOCIIPOMOXK-
HOCTI Oop)kHHUKa a00 BH3HAHHS Horo OaHKpyTOM», Tak i unHHU# Kogekc Ykpai-
HU 3 TIpolielyp OaHKPYTCTBA) BU3HAIOTH CTATyC KPEAUTOpa 3a ocobamH, sKi Ma-
IOTh BUMOTH JI0 OOpKHHKA 00 3apoOiTHOT TTaTH.

[lincymoByIo4H, MOXHA 3pOOUTH TaKi BHCHOBKH.

Peanizamist mpaBa Ha mparro SK HEBiJ €MHOTO IpaBa JIOAWHU 3a0e3reuye ii
¢izngHe Ta comianpHe OyTTSA, TOMY 3aXHCT TPYAOBUX MPaB MPALiBHUKIB TOBIHEH
IpyHTYBaTHCcs Ha HOpMax KoHcTuTywii Ykpaidu npo Te, 1mo:

— VkpalHa € CyBepeHHa i He3aJIe)KHa, IEMOKpaTH4YHa, COLiajbHa, IpaBOBa
nepxasa (ct. 1 Koncrurynii Ykpainu);

— B YKpaiHi BU3HAETHCA 1 Jli€ IPUHIIUIT BepXoBeHCTBa mpasa (4. | ct. 8 Konc-
tuTynii Ykpainu). OnHuMm i3 pyHIaMEeHTaIBHUX acleKTiB BEPXOBEHCTBA NpaBa €
TIPUHLMIT IPABOBOi BU3HAYEHOCTI, SIKMH, MK IHIIUM, BUMAarae, oo Mnpy ocTaToy-
HOMY BUIIIEHHI CIIPaBH CyAaMH iXHi PillIeHHs He BUKJIMKaINA CYyMHIBIB.

Lle o3Hauae, 110 Oy1b-5IKi HESICHOCTI B 3aKOHO/IABCTBI MOBUHHI TIIyMayHlTHCS HA
KOPHUCTH COIIATBHO OUIBII BPA3JIMBOI (CI1a0III01) CTOPOHU Y TPYAOBHX BiTHOCHHAX.

OpraH MiCIIEBOr0 CaMOBpSTyBaHHSI HE BIAOBIIA€ 3a 3000B’I3aHHSIMU KOMEp-
LIHOTO KOMYHaJILHOTO TiIIPHEMCTBA, SIKE € CY0’€KTOM MiIIPUEMHHUIIBKOT JisUTb-
HOCTI.

OpraH MICLIEBOI'O CAaMOBPSIyBaHHs, SKHU Bijl iIMEHI TEPUTOPIaIbHOI rpOMaan
3MIACHIOE TIOBHOB@)KCHHs BJIACHHKA, 30KpeMa ¥ OpraHi3aiiiiHO-TOCIomaapChKi

438 AkrtyasbHi IpoGiemMu rocrioaapebkoro npasa / 3a pe. B. C. lep6unn. Kuis: FOpinkom Intep, 2013. C. 119.
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I0/I0 CTBOPEHUX HUM KOMYHAJIbHUX HEKOMEPLIHHHUX MiINPUEMCTB, Hece cyOcH-
JiapHy BIAMOBINaJIBbHICT 32 3000B’s3aHHAMHU TaKUX MIiANPUEMCTB B CHIIy HOPM
. 10 cr. 78, 9. 7 c1. 77 TK.

YMOBOIO TOKJIaIeHHS CyOCHAIapHOI BiATIOBIAaIBHOCTI HA OpraH MiCIEBOTO
caMOBpsIyBaHHs BianmoBigHo 4. 7 ¢T. 77 'K € HemocTaTHICTh KOINTIB, SIKi € Y PO3-
TOPSIIHKEHHI KA3€HHOTO i IIPHEMCTBA. By Tb-IKHX HIINX YMOB 3aKOHOM HE TTepe-
6adeHo. 3 OTJIsIoy Ha I BiICYTHICTh BCTAHOBIICHOTO (PaKTy MOBEACHHS KOMYHAIb-
HOT'O HEKOMEPIIHHOTO MiIMPUEMCTBA 10 OAaHKPYTCTBA HE BIUIMBAE HA MOXKIIUBICTh
MTOKJIAZICHHS Ha OpPTaH MICIIEBOTO CAaMOBPSIIyBaHHS CyOCHIiapHOi BiIIIOBiaib-
HOCTI 3a 3000B’I3aHHSMH TAKOT'O i IIPUEMCTBA.

4.2. Ily6aiuyno-IpaBoBe peryJIl0BaHHS COMiaTbHO-TPYAOBHX BiTHOCHH
y cdepi peanizanii Ta 3axucTy NpaBa Ha cCIpaBe/VINBY OILIATY Npami
SIK CKJIaJIHUKA TiAHOI mpaui

Ameniueea JI. I1.,
Kawuo. 10puo. Hayx, 0oyeHm,
Odoyenm xagheopu YyuginbHo20 npasa i npoyecy

KoHBepreH11is mpaBoBOro PeryimoBaHHS COLIATBHO-TPYJOBUX BITHOCHH Y cde-
pi peaizamii Ta 3aXMCTy IpaBa HAa CIIPABEUINBY OILIATY Ipalli y CBITI KOHIEMii
TiHOI Tpari, 3a3BU4ail eheKTUBHO Bi0OYBAETHCS 3a IOMOMOTOIO JIEPXKaBHUX iHC-
TUTYLIH 1 IPABOBUX MEXaHI3MiB, 3aKPIIUICHUX Y YUHHOMY 3aKOHO/IaBCTBI YKpaiHH
PO OIUIaTy Tpamni. AJDKe MpaBo Ha CIPABEAJIMBY OILUIATy Hpari 0e3 eHTpaIbHOT
pOJIi AepKaBHM peasli3yBaTH i 3aXUCTUTH B KpaiHi, 110 PO3BUBAETHCS, IPAKTUIHO
HEMOJKIINBO.

[IpaBo Ha cnipaBeUIMBY OILIATY Tpalli € OCHOBHOIO KOMITOHEHTOO T'iIHOT TIpa-
i 3a koHrenmiero MOIT npo rigHy npaito. B Hay1i Tpy1oBoro mpasa Iie MOHST-
TS Hapa3i akTUBHO JOCITIDKY€Tbcs BUeHHMMH. OTKe, Mepll HDK JOCIiIKYBaTH
po0IeMaTHKY TyOIIYHO-TIPABOBOTO PETYJIFOBAHHS COIIaIbHO-TPYIOBUX BIIHOCHH
y cdepi peanizamii Ta 3aXKHCTy MpaBa Ha CIPaBEIMBY OILIATY IPalli K CKIAIHU-
Ka TiHOI mpaili, HeoOXiHO 3’ICYBaTH 3MICTOBHE HAIIOBHEHHS 3a3HAYEHOT0 NpaBa.

Ha nymky I'. C. ['oH4apoBoi, rigHa 3apriara € OCHOBHOIO YMOBOIO Yy cepi
comiansHoro 6yTTs TpynisHuka®®®. Crpaseanusa (IOCTO}HA) OmIaTa mpalli Mae
0araToacreKkTHy MPHUPO.Y, il MpUTaMaHHI TaKi iCTOTHO-CYTT€EBI 03HaKu: 1) Hamae
€KOHOMIYHY CBOOOIY; 2) CTBOPIOE 0a30Bi 3acaiyl JJisl CUCTEM COLIIAIBHOTO CTPaxo-
BOT'O 3aXUCTY Ta COLiaJIbHOTO 3a0e3neueHHst; 3) 3abe3neuye BUILHUI PO3BUTOK, BiJl-
MTOYMHOK, BIIKPHUBAE TOCTYT 0 JOCATHEHB IUBiII3aIlii; 4) Y3TOKYEThCA 3 TIPHH-

onuaposa I'. C. T'ixHa nparsi: cyd4acHH# CTaH Ta NEPCIEKTHUBH. AKmyanbHi npobiemu pe2yniosants GiOHOCUH Y
T r.c.r Axmy 0. peay. 19) y

cehepi npayi i coyianvhozo 3abesneuenns: te3u pom. 111 MixHap. Hayk.-npak. KoHd., 7-8 xost. 2011 p.; Haw. yH-T «¥Opun.
akazl. Ykpainu im. SIpociasa Mynporox». Xapkis, 2011. C. 155.
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IUIIOM COIIAIBHOT CIIPAaBEUIMBOCTI MEPEBAYKHO Y PO3MOMALII pe3ybTaTiB IMpalli;
5) 3apobuisieThcss B yMOBaX, IO HE MPUHIKYIOTH JIIOACBKY TiIHICTB; 6) Crpuse
PO3IIMPEHOMY BiITBOPEHHIO HaceNeHHS KpaiHu; 7) 3a0e3neuye eKOHOMIKY BHCOKO-
KBasihikoBaHMMU TPYAOBUMH pecypcamuC,

Caymnoto Buznaetses nozutist C. C. XynskoBoi 00 YMOBH, 3a SIKOi IparliB-
HUK 3a0e31euye MOXKIIMBICT 3aXUCTUTH ceOe pe3ynpTaToM CBO€T mparti. Buena 3a-
YBaXYye€, IO «y KpaiHax 3 pO3BHHYTOI €KOHOMIKOIO OUIbINA YaCTHHA 3HOBY CTBO-
peHoi BapTocTi (HalliOHAJIBHOTO JIOXO/Ty) CTa€ BIIACHICTIO MpaniBHUKA. Lle# mokas-
Huk cknanae 75-80 % HoBoOT BapToCTi y HalioHANBHOMY A0oxo/i. Came Taka pHH-
koBa mpormopitis (75 % — 3apobitHa mwiata, 25 % — npudyToK) 3abe3nedye MOK-
JUBICTH TPAaIliBHAKA 3aXHCTUTH ceOe pe3yIbTaTOM CBOET Iparli: HpaIIiBHI/IK cTae
caMo3a0e3NeyeHNM, CaMOJOCTaTHIM 1 BUCTYyIae Ha PHHKY, 110 CyTi, iHBECTOpPOM
THUX Taly3eil eKOHOMIKH, nponyxmefo i mocyramu sikux BiH KOpHCTyCTLCH»Ml

Higrpumyroun mo3umito C. C. Xymsakoroi, C. C. Kyzapin 3ayBaxye, M0 A0
HUM BUSIBIIETHCS 3aKPIIUIEHHS HAa 3aKOHOIABUYOMY PIiBHI PO3MOMUTHYMX MEXaHi-
3MiB 1 TapaHTid, 1o 3a0e3MeuyoTh NPaBO MPAI[iBHUKIB HA TPOIIOBY YACTKY 3a
pe3yibTaTaMy BIacHOI Ipalli 3apay MiABUIIEHHS )XUTTEBOTO PiBHS HACENCHHS U
PO3BUTKY JIIOJCHKOTO HOTCHI_llaHy442

CripaBeMBii omuati Ipari SK TPYAONpPaBOBIH Kareropii mpuTaMaHHI 4HC-
JICHHI ICTOTHO-CYTT€BI 03HAKH, SKi BUIDIMBAIOTH 3 MOJIOKEHDh MIXKHAPOJHUX 1 pe-
rioHaJIbHUX TPYJOBUX CTAHIIAPTIB, 30KpeMa i y cepi oruiaTy npaitii.

BigmoBinHO 10 1. 2 ¢T. 23 3aranbHOoi AeKiapaliii mpas JIFOAUHM, 10 € YACTHHOO
3aKOHOJIABCTBA MPO MPALLio Yxpainu, TPOrOJIOMIEHO MPABO KOKHOTO MPAL0I0Y0-
T'O Ha «piBHY IUIATy 3a plBHy MpaItio» 1 «Ha CIIpaBeUIMBY i 3az[031any BHHATOPO-
Iy, sika 3abe3nedye JII0JUHI TijiHe iCHyBaHH [UIsl Hel camoi Ta 1i ciM’i, 1 sika B pasi
HEOOXITHOCTI JIOMOBHIOETHCS IHIMUMHE 3aCO0aMH COIIATLHOTO 3a0e3meaeHHs» %,

3rigHo 3i ¢T. 7 MIbKHApOAHOTO NAKTy MPO €KOHOMIUHI, COLialIbHI 1 KyJIbTYpHI
npaBa, paTH()IKOBAHOTO HAIIOIO KPaiHOO, JIep)KaBU-YUACHHUII «BH3HAIOTH IIPaBO
KOXKHOTO Ha CIIPaBEJIVBI i CIIPUATIIMBI YMOBH Ipalli, sIKi MiCTATb, 30KpeMa: a) BU-
Haropoay, sika 0 3a0e3rnedyBaiia IIOHAMEHIIE yCIM NpalliBHUKAM: CIIPABEIJIHBY
3apIuiaTy i piBHy BUHAaropojy 3a Ipaiio piBHOI HIHHOCTI 6e3 Oyb-sIKOi BiIMiH-
HOCTI, 30KpeMa, *XiHKaM IOBHHHI TapaHTyBaTHCS YMOBH Ipalli, HE Tipmii 3a Ti,
SIKUMH KOPHUCTYIOTHCS YOJIOBIKH, 3 piBHOIO IUTATOXO 3a PIBHY MpaIlto; 0) 3a10B1JTb-

He iCHYBaHHS JUIs HUX CAMMX 1 iXHiX cimeii»**,

440 JTocToliHbIi TPy 1 — OCHOBA 6J1ArOCOCTOSIHHS YeNOBEKa U pa3BUTUs cTpaHsbl: [Iporpamma O6Iepoccuiickoro corosa
«Denepanus Hesasucumeix Ilpodcorozos Poccun». lpunoscenue k nocmanosnenuro 1X cvesoa @HIIP om 9 gespans
2015 200a. Opuyuansroiii caim Omckux npogcoiozos. URL: https://cutt.ly/7pYPZaA (nara 3sepuenss: 11.01.2020).

41 Xynsxosa C. C. K Bonpocy o npaBe paGOTHHKOB Ha CHpaBeUTHBYIO 3apaboTHYI0 aTy. [lepyckuii konepece yue-
HbIX 10pUCMOE. T€3. TOKII. MEeXAyHAp. Hayd.-ipakT. Koud. [Tepms, 2010. C. 496.

442 Kynpun C. C. Peannsarms KOHIENIMH TOCTOHHOTO TpyAa B COBpeMEHHOH Poccmu: COIMONOTHYECKUH aHAIH3.
Bonpocwl ynpasnenus. 2014. Ne 3. C. 209.

43 Kapramkun B. A., JTykamesa E. A. Mex/IyHapo/iHble akThl 0 TIpaBax uenoseka: c6op. nokymentos. M.: HOPMA-
HNH®PA-M, 1999. C. 10.

444 TIpo parudikanirto Mi>KHAPOIHOTO MAKTy PO EKOHOMIYHi, COIaNbHi i KylbTypHi mpaBa Ta Mi>KHAPOIHOTO MaKTy
Npo TPOMAJISHCHKI 1 monitnuHi npasa: ykas Ilpesunii Bepxosnoi Pagn YPCP Bin 19.10.1973 Ne 2148-VIII. Ogiyiiinui
catim Bepxoenoi Paou Vkpainu. URL: https://cutt.ly/6aqVERW (aata 3Beprenns: 06.09.2019).
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Binbm neranbHi KpuTepii cnpaBeunBoi 3apobiTHOT mIaTh (200 03HAKH IpaBa
Ha CHpaBeTUBY OIUIATY IIpalli) 3afeKiIapoBaHi y €BpomenchKiil comianpHili Xap-
Tii (mepersaHyTii), ska patudikoBana Ykpainoro. Biamosiauo mo 1. 4 4. I €Bpo-
NeiichbKoi colialibHOT XapTii (MeperITHyTO1) 3a3HAa4a€eThCs, M0 «BC1 MPAI[iBHUKA
MaroTh IPaBo ... Ha CHpaBeJMBY BHHArOPO.Y, sika 3abe3redye TiJHUI piBeHb
JKUTTA U1 HUX CaMUX Ta [ iXHiX cimeit»**®. BifbI uiTko 03HAaKH cHpaBeuBoi
OIIJIaTH Tpani BUIUTUBAIOTH 3i cT. 4 4. II miei Xaprii, ne 3a3Ha4atoThcs 000B’I3KN
JepokaB, sIKi paTr(ikyBaiii el TOKYMEHT, a caMme: «3 MeToro 3abe3redeHHs eek-
TUBHOTO 3/1iIHCHEHH IIpaBa Ha CIpaBe By BUHAaropoy CTopoHH 3000B’I3yHOTh-
csi: 1. Bu3HaTH mpaBo IpalliBHUKIB Ha TaKy BHHAropoiy, ska 3adesrnedye im Ta
iXHIM CiM M TiIHUH piBeHB XUTTS. 2. Bu3HaTH mMpaBo MpaIliBHUKIB Ha ITiABUIIIE-
HY BUHAaropoy 3a HaJypouHy poOoTy, 3 IEBHUMHU BHHSATKaMH. 3. BusHaTH nipaBo
MIPAIIOI0YHX JOJIOBIKIB 1 )KIHOK Ha PiBHY IUIATY 3a IpAIfio PiBHOI MiHHOCTI. 4. Bu-
3HATH MPABO YCiX MPAIiBHUKIB Ha PO3YMHHI CTPOK MOMEPEKEHHS MPO 3BLUIbHEH-
Hs 3 poOOTH. 5. 3AiHCHIOBATH BiipaxyBaHHS i3 3apo0ITHOI IUIaTH TIIBKK HA yMOBaX
1 B po3Mipax, nepe0aueHnX HalliOHAIbBHUMH 3aKOHaMH 200 MpaBWJIaMH, BCTAHOB-
JICHUMH y KOJIEKTHBHHX JOTOBOpax abo B apOiTpakHUX pimeHHSX. 3aificHeHHS
LUX TMPaB JIOCATAETHCS LUIIXOM BUILHOTO YKIIQJICHHS KOJEKTUBHHX IOTOBODIB,
a00 CTBOPEHOTr'0 Ha OCHOBI 3aKOHY MEXaHi3My BCTAHOBIICHHS 3apOOiTHOI IIATH,
260 BXKUTTS iHIIKX 3aXO0JIiB, 11O Bi/NIOBIAAI0TH HALIOHATLHHM YMOBaM» P,

Ha nepumii morssi He 30BCiM 3p03yMUINMM Y Ii HOPMI € BU3HAYEHHS TaKOTO
KPHUTEPII0 UM O3HAKM CIPABEIIMBOI BUHATOPOIM 3a IpAL0, K «3a0e3MeueHHs
IpaBa yCiX MpaIiBHUKIB HA PO3YMHHUI CTPOK MOIEPE/HKEHHS PO 3BUILHEHHS 3
poboTtm». OHaK, SIKIIO WTH 3a TAKOIO JIOTIKOIO, 51 03HaKa (KpHUTepiil) cTae 3po-
3yMiIOI0. AKe KOKHA JIIOAMHA MAa€ TUTAHYBATH CBOE JKHUTTS 1 JKUTTS CBOET ciM’1
1 TiCIIsl IPUITUHEHHS TPYIOBUX BiTHOCHH, KOJH JKEPEIIO JI0 iICHYBaHHS Y BUIIISA-
Il 3apIUIaTH TIPUITUHSETHCS, 0 Oy/e BUKIUKATH MEBHI TPYAHOLIl Y XHTTI, a 3a-
3HAa4YCHE TOMEpPePKEHHS JacTh 3MOTY MpaIliBHUKAM 3aBYaCHO 3MIHCHUTH TEBHI
i1, sKi 3MeHIIaTh abo B3arajli yHEMOXKJIMBISTH MPOSIBH COLIAIBHUX PH3HKIB Y
iXHBOMY MOJANBIIOMY HKUTTI*’,

Bapro 3ayBaXxuTH 1Ile OUH JOKYMEHT, KU, Ha kaJlb, HE € YaCTHHOIO HAIli0-
HaJILHOTO 3aKOHOABCTBA PO MPALI0, OJIHAK BAXIIMBHH IJIsl aHAII3Y Y KOHTEKCTI
IIOTO JOCTipKeHHs. BiamosigHo mo cr. 5 Xaprii €Bponeticbkoro CriBTOBapHcTBa
«IIpo ocHOBHI coriayibHI TpaBa MpaliBHUKIB» Bix 9 rpynas 1989 poxy «Oyns-
siKa TIpalsl MOBUHHA CIIPAaBEAJIMBO BUHATOPOKYBATUCS. J[JIs bOTO ... B KOXKHIH
OKpeMili KpaiHi: paniBHUKaM OBUHHA OyTH 3a0e3IedueHa crpaBeiinBa 3apo0iT-
Ha 1uI1aTa, TOOTO TOCTATHS IS TOrOo, a0M BOHM MOIUIM 3a0€3IE€YUTH 3a10BUIBHUI

45 Tpo parudixauito €Bpomneiichkoi comianbHoi xapTii (mepernsHyToi): 3akon Ykpainu Bix 14.09.2006 Ne 137-V.
Bidomocmi Bepxosnoi Paou Ykpainu. 2006. Ne 43. Ct. 418.

46 [Ipo parudikanito Ceporeiichkoi comianbHoi xaptii (neperssnyToi): 3akon Ykpainu Bin 14.09.2006 Ne 137-V.
Bidomocmi Bepxosnoi Paou Yikpainu. 2006. Ne 43. Ct. 418.

47 Ameniuesa JI. I1., Menbaukos M. B. TIpaBoBe pery:oBaHs ClpaBeUIMBOi OIUIATH Mpalli y CBiTJi KOHIEMii riji-
HoI npawi. /Ipasnuuuil yaconuc Joneyvkoeo ynisepcumemy. 2016. Ne 1-2. C. 7.
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JKUTTEBUH PIBEHb; YTPUMaHHS 13 3apoOiTHOI IJIaTH MOXYTh 3JIHCHIOBATHCS JIU-
1€ BiAMOBIAHO IO HAIlIOHAJHHOTO 3aKOHOJABCTBA, BOJHOYAC Y MPAIiBHUKIB Ma-
I0Th 3JTUIIATUCS KOIITH, HEOOXIIHI U 3a0e3MeueHHs iCHYBaHHS iX Ta WICHIB
ixXHBOT ciM T8,

B Vkpaini, Ha nymky T. FO3bK0, 3 IKOIO HOTOKYETHCS il aBTOp, pealizy€eTh-
51 KOHIISTIIIis 3ap0o0iTHOI TUTaTH Ha «BIDKMBAHH», a HE Ha 3a0€3MeUeHHs T1JHOTO
JKUTTS 200 JKUTTS B IKICHOMY BUMIpi o MHY. Jli€ TaKuii MPUHIUIT — BUHAropoza
3a MpaIlko 3MIHCHIOETECS 0€3 NUCKPUMIHAIIT Ta HE HI)KYC BCTAHOBIICHOTO JCpKa-
BOKO MiHIMaJILHOTO PO3Mipy 3apraTh*®,

[NonoxeHHs 3aKOHOTaBUMX aKTiB, IO PEriIaMeHTYIOTh COMiANBHO-TPY/IOBI Bif-
HOCHHH Y c(hepi peastizarii i 3aXucTy npasa Ha CIIpaBe/JIMBY OIUIaTy Ipari B YKpai-
Hi Tij] BIUTMBOM 1J1ei TiIHOT mparli, HUHI BUBYAIOThCS BUCHUMH TPYAOBOTO MpaBa,
Ha Halll TIOTJISA/I, Y HEIOCTATHHOMY 00CsI31, 110 i OOIPYHTOBY€E BaXKJIUBICTh BHCBIT-
JICHHS IIbOTO MUTaHHS aBTOPOM.

CyuacHUH cTaH IMyOJIiYHO-IIPAaBOBOTO PETYJIIOBAHHS COLIAIEHO-TPYIOBUX Bill-
HOCHH y cepi peaizaliii i 3aXMCTy MpaBa Ha CIPaBEIMBY OILIATY mpaili B YKpaiHi
Mae CBOI MMO3UTHBHI 1 HETaTUBHI aCMEeKTH, SKi MO)KHA BUSBUTH, TIPOAHATI3yBaBIITN
TIEBHAH MAacHUB HOPMATHBHO-TIPABOBHX aKTiB ¥ CIICIialbHy JiTEpaTypy, SKi BUCBIT-
JIFOIOTH MPOOJIEMATHKY Cy4acHOTO IHCTUTYTY OIUIATH Ipalli B TpyoBoMy mpasi. He
MEHII Ba)XJIUBOIO y IIbOMY KOHTEKCTI € MI>KHapOHO-IIPaBOBI MTPUITHCH, SIKi BCTa-
HOBJIIOIOTh HOBI TEHJIEHIIIT PO3BUTKY c(epH OmiaTy mpaii B YKpaiHi, BIUIMBAIOTh
Ha (OpPMYBaHHS COLIANBHOI IOJIITHKA YPSIIIiB, 30KpeMa 3 TIHTaHb pealti3allii i 3aXu-
CTy mpaBa Ha cripaBeuTHBY (TiAHY) omiaTy npati. OTKe, «ITOEAHAHHIM B JOCIi/I-
’KE€HHI aKTiB YHHHOTO TPYJOBOT'O 3aKOHOJIABCTBA Ta MDXHAPOIHO-IIPABOBUX HOPM
MO)KHa HaJaTé 00’ €KTHBHY OLIIHKY HUHIIIHBOMY CTaHYy IIPaBOBOTO PETYJIIOBaHHS
Ta BUSBUTH TIEPCTIEKTHBH TIOAJIBIIOTO PO3BUTKY iHCTUTYTY OILIATH Tparti»”®C,

Sk Bxe 3ayBaKyBaocs B poOOTi, y CBITIII KOHIIENNI T1JHOT mpaiti, siKa € TJ10-
0aJbHOI0 METOIO ¥ MPIOPUTETOM B CydacHidl JTOKTpPHHI TPYAOBOTO IpaBa, Clpa-
BEUIMBA OIUIaTa Mpalli MpaliBHUKA € OJHUM 3 OCHOBHUX KOMIIOHEHTIB TiIHOI
npaui. Ha Ham norisia, cipaBeuinBa oIuiaTa npati sSK KOMIIOHeHTa TiTHOT mparii
€ JIIiCHO THM caMMM HapiXHHMM KaMeHeM, 10 MOoke 3abe3redyBarH, Ho-Tiepiie,
MaKCHUMaJIbHE JIOTPUMaHHS NPaB Ta iHTepeciB MpalliBHUKA, MiIBUIIYBaTH HOro pi-
BEHb COLIIaJIBHOTO 3aXKCTY, CIIPUATH CaMOBIOCKOHAJICHHIO 1 PO3BUTKY HOTO TBOD-
9HuX 3M10HOCTEH, Mo-Ipyre, MPHOYTKOBICTh MiANPHEMCTB, MTO-TPETE, CTATHHA PO3-
BUTOK CYCHIIBCTBA, — IIIO 1 € TOJIOBHOIO METOIO BITPOBAKEHHS B JKUTTS KOHIIETI-
1ii riZiHoT npari Ta cTparerii cTajzoro po3BUTKy .

48 Xapris CriBTOBAPHCTBA MPO OCHOBHI COLIaNbHi TpaBa TpauiBHuKiB Bin 09.12.1989. Ogiyiinuii caiim Bepxosnoi
Paou Vrpainu. URL: https://cutt.ly/sag3GGW (nata 3seprenss: 01.07.2019).

49 103pko T. Tinna omata npaui Ak HeoOXifHuit aTpuGyT 3aXMCTy TIpaBa Ha XUTTA NpauiBHUKa. [Tionpuemuuymeo,
2ocnodapemso i npaso. 2015. Ne 8. C. 24,

40 T'aneuko O. M. TpysoBi npasosinHocunu y chepi omiaru mpaii B YKpaini: guc. ... 1-pa opui. Hayk: 12.00.05;
KuiB. Hail. yH-T iM. Tapaca Illeuenxka. Kuis, 2019. C. 80.

41 Ameniuesa JI. I1., Menbuukos M. B. [IpaBoBe peryioBanHs CHpaBeIMBOl OIUIATH Mpalli y CBITJIi KOHIEMI rij-
HoI npaui. /Ipasnuuuii yaconuc [oneyvkozo ynisepcumemy. 2016. Ne 1-2. C. 3.
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[paBuibHa opraHizailis OIUIATH Mpaili, JOTPUMAHHS CIPaBeUIMBUX MPOIOP-
Lil, CriBBiHOIIEHb, PO3MIpIB 3apOOITHOI IIATH 3 YMOBaMH Ta pe3yJibTaTaMU
mpani € MOTyTHIM YHHHHUKOM CTHMYJIIOBAaHHsSI ITPOJyKTUBHOCTI Ipali, 3aiHTepe-
COBAHOCTI MPaIiBHUKA Y MiJBUIIEHHI pe3ylIbTaTHBHOCTI i IKOCTi po6oTH 2,

Ha cporonni omnara mpani npariBHUKIB B YKpaiHi 3/1iHCHIOETHCS, Ha JKab,
HECBOEYACHO, HE B IOBHOMY 00cCs3i Ta i caMa BOHA, Ha HAIll MOTJISA, HE JI0CTaT-
HBOIO MIpOIO BIAIOBIJa€ OpiEHTUpPAM CIIPABEIJIMBOI OIUIATH Tpalli, nependade-
HUM Y MDKHApOJHHX 1 perioHaTbHUX (€BPOMEHCHKUX) CTaHAApTaX 3 OIUIATH Ipa-
11i, 0COOJIMBO KOJIH 3/IIICHIOETHCS] KOPEJISILis 32 PI3SHUMH KPUTEPIsSIMH 3apIUiaTH B
VkpaiHi i B po3BMHYTHX €BpONeiichbKHMX KpaiHax‘®,

Ha nam noryisii, ofHUM 13 HEraTMBHUX (DaKTOPIB, 1O TAIbMYE BIPOBAIKEH-
HA Yy XKUTTS i1ei rigHoi mpaitli, 30KkpeMa, JOCATHEHHS CIpaBeTMBOTO PiBHS OIlIa-
TH TIpalli JUIs BITYU3HSIHUX TPYAIBHUKIB, € HEIOCTATHS €(PEKTUBHICTD Jep KaBHO-
MIPABOBOT'O PETyJIOBAHHS BIJTHOCHH Yy Taly3i peaisallii Ta 3aXUCTy MpaBa Ha CIpa-
BEUIMBY OILIATY Mpalli B YKpaiHi.

ITonpm po3MaiTTs Ha HAI[iOHAJLHOMY PiBHI HOPM 3aKOHOAABYMX aKTIB TPO
npaio, ki MictaTees y cr. 43 Koncturyuii Ykpainu®*, y Tnasi VII «Onnata
npaui» Koznexcy 3akonis npo npamo Ykpainu*®, y 3akoni Ykpainu «IIpo oma-
Ty mpaui» Big 24.03.1995 Ne 108/95-BP*¢, y Konsenuii MOII mpo 3axuct 3apo-
6iTHOT Tmatu Ne 95 Bix 1949 p.*", Konsennii MOII mpo 3axucT BUMOT MparliB-
HUKIB Y BHIIQJKY HEIUIATOCIPOMOXHOCTI pobotomaBus Ne 173 Bim 1992 p.458,
B HHX, Ha aJb, Iep)KaBa 3aKpiIlIIoe JINIIe MiHIMAILHUI piBeHb TapaHTiil y chepi
OIJIaTH Mpali JUIsd Npalioynx rpoMaasH. Haternep 1ie € Bxe HelocTaTHIM JUist
VYkpaiHu, sKa MparHe BTUTFOBATH B XKHUTTS 1710 CIPaBEUIMBOI OIIATH TpaIi y
CBITJIi KOHIENii rigHoi npari®®.

Bigmosinuo mo cr. 1 3akony Ykpaiau «IIpo orutary mparti» Big 24.03.1995
Ne 108/95-BP*° 3apo6iTna nnara — 1ie BUHaropo/a, 004ycieHa nepeBaskHo y Ipo-
II0BOMY BHpa3i, SIKY 32 TPYAOBHM JOTOBOPOM POOOTONABEIlh BHUILIAUYE TIPAIliB-
HUKOBI 32 BUKOHAaHY HUM poOoTy. Po3mip 3apo0iTHOT miaTu 3aIeXuTh Bi CKIaI-
HOCTI Ta YMOB poOOTH, 110 BUKOHYETHCS, MPOPeCiHHO-ITIOBUX IKOCTEH IpalliB-

42 103pko T. Tiana omata npaui sk HeoOXifHuil aTpubyYT 3aXMCTy NpaBa Ha KUTTS NpauiBHuKa. [Tionpuemnuymeo,
2ocnodapemeo i npago. 2015. Ne 8. C. 22,

43 Ameniuesa JI. IT., Menbaukos M. B. TIpaBoBe pery:oBaHHs CHpaBeUTMBOI OIUIATH MpaIli y CBiTJIi KOHIEMIi] riji-
HOI nipawi. /Ipasnuuuil uaconuc Joneyvkoeo ynisepcumemy. 2016. Ne 1-2. C. 3.

454 Koncrnrynist Ykpainu Bix 28.06.1996 p. Ne 254k/96-BP. Bidomocmi Bepxosnoi Padu Vipainu. 1996. Ne 30. Cr. 141.

45 Konexc 3akoniB 1po npato Ykpainu Bix 10.12.1971 Ne 322-VI11. Bidomocmi Bepxoenoi Paou YPCP. 1971. Ne 50.
Cr. 375.

46 [Ipo omutaty mpani: 3akon Ykpainu Bix 24.03.1995 Ne 108/95-BP. Bidomocmi Bepxoenoi Paou Yipainu. 1995.
Ne 17. Cr. 121.

47 Kongenuis MOII npo 3axuct 3apo6ithoi miatu Ne 95 Bin 1949 p. Ogiyiiinuii catim Bepxosnoi Paou Ykpainu.
URL: https://cutt.ly/KpUewKc (nara 3sepuenss: 16.02.2020).

48 Kongenuiss MOIT npo 3aXMCT BUMOT NpALBHHKIB y BHIA/Ky HEIIATOCTIPOMOXKHOCTI poGotoaasus Ne 173 Bix
1992 p. Ogpiyiiinuii catim Bepxosnoi Paou Ykpainu. URL: https://cutt.ly/EpUWAQ] (nara 3Beprenns: 15.02.2020).

49 Ameniuesa JI. I1., Menbuukos M. B. [IpaBoBe peryJioBaHHs crpaBeUIMBOI OIUIATH Hpali y cBiT/Ii KoHuenuii rig-
HOI npawi. /Ipasnuvuil uaconuc Joneyvkoeo ynisepcumemy. 2016. Ne 1-2. C. 4.

40 TIpo orutaty mparti: 3akon Ykpainu Bix 24.03.1995 Ne 108/95-BP. Bidomocmi Bepxoenoi Paou Vipainu. 1995.
Ne 17. Cr. 121.
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Po3zoin 4

HHKa, pe3yJIbTaTiB OTo mpari Ta ToCoapCehKoi MisIIBHOCTI HiIPHEMCTBA. 3a3Ha-
YeHe BU3HAYCHHS € 3BUYHMM ISl 3aKOHOTBOPIIS, HAYKOBOI CITUIBHOTH, (paxiBIiB,
ajyie BOHO HE MICTHTh yCiX 3MICTOBHUX O3HaK CIIpaBeIIMBOI 3apoOiTHOI miarty,
sika O BiIIIOBiaa BCIM BUMipaM TEOPETUIHUX OJI0KEHb KOHIICTIIII1 T'1/IHOT Iparti.

Uepes HemocTaTHIO €(hEeKTHBHICTh Cy4acHOTO MyOJIIYHO-IIPABOBOTO PETYJIIO-
BaHHS COIIaIbHO-TPYIOBUX BIIHOCHH 3 OIUIATH Ipami Taka AediHimis icHye i
Hapasi, 6a OisIbIIe — HABITh MIEPEXOIUTH HE3MIHHOIO y 3MICT YHCIEHHUX IPOEKTIB
Koan(ikoBaHUX aKTiB y cdepi mparti.

Buxonsan 3i ct. 8 3akony Ykpaimm «[Ipo ommaty mpami» Bimg 24.03.1995
Ne 108/95-BP*®!, nepsxasa 3MilicHIOE peryiOBaHHsS OMUIATH IIpali IIPaliBHUKIB
MiIITPHEMCTB YCiX (POPM BIIACHOCTI IIISIXOM:

A. BcTaHoBIIeHHS po3Mipy MiHIMAIBHOI 3ap00iTHOI TUIATH 3a IPABOBUMH ITiJI-
cTaB¥ (IPaBOBIMH HOPMaMH):

1) cr. 95 K3nll Vkpainu*®?;

2) crateid 9—-11 3akony VYkpainu «IIpo omraty mnpaumi» Big 24.03.1995
Ne 108/95-BP*%3,

O3HafOMHBIIKCE 13 IIMMH HOPMAaMU, MOXHA JIIHTH TAKMX BHCHOBKIB: 1) HasBHA
HOpMa-BH3HA4YEHHsI MiHIMaJIHOT 3apo0iTHOI IUIaTH Ta TpaBuia ii 00UMCIICHHS,
nepenbaueni y cr. 95 K3nll Ykpainu*®, saknanarors GaiinykicTh y npaiiBHUKiB
011 MPOAYKTUBHO 1 HANPY>KEHO IPAIIOBAaTH, aJUKE Y MiHIMaJIbHY 3apOo0iTHY Iu1a-
Ty BXOJIUTh OKJIaJ, MpeMii, Haq0aBKK, CyMIIIeHHs mpodeciii, pO3MIUPEHHS 30HU
o0ciryroByBaHHs a00 30LIbLICHHS 00CSATy POOIT, BUKOHAHHs 00OB’SI3KiB THMYa-
COBO BiICYyTHBOTO NpalliBHUKA Ta iHmm gomnatu®®; 2) Vkpaina ne parudikysana
Kongentiro MOII npo 3anpoBajpkeHHs IPOLEILypH BCTAHOBIICHHSI MIHIMAJIbHOT
3apo6iTHOT miatu Ne 26 Bix 1928 p.*%, 10610 Ha choroani He icHye odiuiiiHoi
MeToiKK BU3HAUSHHS! MiHIMAJIbHOT 3apO0ITHOT ILIaTH.

b. BcraHoBiIeHHS po3Mipy iHIIKX JepKaBHUX HOPM 1 rapaHTii 3a MpaBOBUMU
mifcTaBu (MMPaBOBUMHU HOPMaMH):

1) crartamu 104-108, 113 Ta in. K3nIl Vkpainu*®’;

2) c1. 12 3akony Ykpaiau «IIpo omraty mpami» Big 24.03.1995 Ne 108/95-
BP468.

! [Tpo onmary mpaui: 3akon Ykpainu Bin 24.03.1995 Ne 108/95-BP. Bidomocmi Bepxosnoi Paou Vipainu. 1995.

Ne 17. Cr. 121.

42 Kopexc 3akoHiB 1ipo mpario Ykpainu Bix 10.12.1971 Ne 322-VI111. Bidomocmi Bepxoenoi Padu YPCP. 1971. Ne 50.
Cr. 375.

43 TIpo omutaty mpani: 3akon Ykpainu Bix 24.03.1995 Ne 108/95-BP. Bidomocmi Bepxosnoi Paou Vipainu. 1995.
Ne 17. Cr. 121.

464 Koptexce 3akoHiB 1po mpario Ykpainu Bix 10.12.1971 Ne 322-VI111. Bidomocmi Bepxoenoi Padu YPCP. 1971. Ne 50.
Cr. 375.

455 11Jo BXO/MTH 110 MiHIMaIbHOT 3apIuTaTh: NpuKIanu Bix Jlepknpari. Vapaincokuii ghinancoso-6yxeanmepcokuii nop-
man «/{ebem-Kpeoumy». URL: https://cutt.ly/RpUBLZg (nara 3Beprenss: 17.04.2020).

466 Konpertis MOIT npo 3ampoBajiskeHHs! IPOLIELypPH BCTAHOBJIEHHS MiHIMATBLHOT 3apo6iTHOT riath Ne 26 Bin 1928 p.
Odhiyiinuii caiim Bepxosnoi Paou Ykpainu. URL: https://cutt.ly/JpY5Amz (nata 3Bepuenns: 12.03.2020).

47 Konekc 3akonis mpo nparro Ykpainu Bin 10.12.1971 Ne 322-VIII. Bidomocmi Bepxogrnoi Paou YPCP. 1971. Ne 50.
Cr. 375.
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B VYkpaini 3a 3a3Ha4eHOI0 (OPMOIO JIEPIKABHOTO PETYJIOBAHHS Mependada-
€THCS BUCOKHU piBEHB TrapaHTii, IpoTe Ha MPaKTUIli poOOTOAABIII MTOCTIHHO MO-
PYLIYIOTH Ii HOPMH, TPO IO CBIMYUTH YHCICHHA CYIOBa IPAKTHKA, 0COOIMBO
CTOCOBHO HE3aKOHHOI HEBHUILIATH JIOILIAT 32 HAXYPOUHI poOOTH, 32 pOOOTY V BH-
XiIHi, CBATKOBI 1Hi Ta iH.6% 470,

B. BcraHoBieHHsT yMOB pO3Mipy OIUIATH Ipalli MpaliBHUKIB yCTAaHOB Ta Op-
raHizamiii, mo (QiHaHCYIOTBCS 3 OOKeTy, BU3HadatoThcs Kabinetom MiHicTpiB
VYkpainu, KpiM BUNajKiB, nependadeHux 4. 3 miei crarti, Ta 4. 1 c1. 10 3akony
Vkpainu «IIpo omnaty npami» Bix 24.03.1995 Ne 108/95-BP*"%, 3a mpasosumu
migcTaBaMu (IPaBOBUMH HOPMaMH):

1) cr. 98 K3nll Vkpainu*’?;

2) cr. cr. 13, 13! 3akony VYkpainm «Ilpo omnary mpani» Bin 24.03.1995
Ne 108/95-BP*73;

3) mocranoBa Kabinery Minictpis Ykpainu «IIpo yMOBH i po3Mipu Oruiatu
npani KepiBHUKIB MiJIPHEMCTB, 3aCHOBAaHUX Ha JICpP)KaBHINM, KOMyHaJIbHIN Biac-
HOCTI» Bix 19.05.1999 Ne 859474

4) mocranoBa Kabinery MinictpiB Ykpainu «IIpo yMOBH OIUIATH TpaIli mo-
caZoBUX 0Ci0, KEPIBHUKIB Ta KEPIBHUX MPAI[iBHUKIB OKPEMHX IEPIKaBHUX Opra-
HIB, Ha SIKUX HE MOIIMPIOEThCS Hisi 3akoHy Ykpainu «IIpo nepskaBHy ciryxOy»
Big 27 nunus 2016 p. Ne 49» Bin 20.04.2016 Ne 30447°;

5) mocranoBa Kabinery Minictpis Ykpainu «IIpo omrary mparii KepiBHHX
HpaLiBHUKIB Jep:KaBHUX opraHiy Bix 30.06.2005 Ne 510%7¢;

6) mocranoBa Kabinery Minictpi Ykpainu «IIpo omiary mparii paiiiBHAKIB
Ha OCHOBI €1uHOi TapnuHOI CITKH po3psiIiB 1 KoeillieHTIB 3 OIIaTH Mparli npa-
[IBHUKIB YCTaHOB, 3aKJIJiB Ta OpraHi3aimiil OKpeMHuX rary3eil 0ropkeTHOI che-
pu» Bia 30.08.2002 Ne 1298477,

48 [Ipo ontaty mparti: 3akon Ykpainu Bin 24.03.1995 Ne 108/95-BP. Bidomocmi Bepxoenoi Paou Yipainu. 1995.
Ne 17. Cr. 121.

469 Pimenns XepcoHCHKOTO OKPYKHOTO aaMiHicTpaTuBHOTro cyy Bia 05.03.2020 y crpasi Ne 540/51/20. €ounuii dep-
orcagnuil peecmp cyoosux piwens. URL: https://cutt.ly/IpUJYXK (nara 3sepuenns: 05.04.2020).

470 Pinennst CBATOIMHCHKOTO paifonnoro cyay M. Kuesa Bin 18.06.2018 y cripasi Ne 759/9104/17. €ounuii deporcas-
nuti peccmp cyoosux piwens. URL: https://cutt.ly/zpUHIsr (nata 3seprenns: 18.08.2019).

4" TIpo omnutaty mpaui: 3akon Ykpainu Bix 24.03.1995 Ne 108/95-BP. Bidomocmi Bepxoenoi Paou Vipainu. 1995.
Ne 17. Cr. 121.

472 Kopnexc 3akoHiB 1po mpaio Ykpainu iz 10.12.1971 Ne 322-VII1. Bidomocmi Bepxosnoi Paou YPCP. 1971. Ne 50.
Cr. 375.

473 TIpo onutaty mpari: 3akon Ykpainu Bix 24.03.1995 Ne 108/95-BP. Bidomocmi Bepxoenoi Paou Vipainu. 1995.
Ne 17. Cr. 121.

47 TIpo yMOBH i po3MipH OIIaTH Mpalli KepiBHUKIB TiANPHEMCTB, 3ACHOBAHHX Ha JePKaBHill, KOMyHATbHiH BIacHO-
cri: mocraHoBa KabGinery MinicTpiB Ykpaiuu Big 19.05.1999 Ne 859. Ogpiyitinuii caiim Bepxosnoi Paou Vipainu. URL:
https://cutt.ly/HpUUyrc (nata 3Bepuenns: 09.04.2020).

475 TIpo yMOBH OIIaTH Mpalli MOCaJoBUX 0Ci0, KEPIBHUKIB Ta KEPIBHUX MPAIliBHUKIB OKPEMHX JIEPKABHUX OPTaHiB, HA
SIKUX HE MOLIMPIOEThCs st 3akoHy Ykpainu «IIpo pepxkasHy ciyx6y» Bix 27 nunast 2016 p. Ne 49: nocranosa KaGinery
Minicrpis Vkpainu Bix 20.04.2016 Ne 304. Ogiyiiinuii caiim Bepxosnoi Paou Vkpainu. URL: https://cutt.ly/Op6Vcva
(mara 3BepHenHs: 11.04.2020).

476 [Tpo oruiaty npaui KepiBHUX PALiBHUKIB AepKaBHUX OpraHis: nocranoa Kabinery Minictpis Vipainu ix 30.06.2005
Ne 510. Oghiyiinuii caiim Bepxosnoi Paou Ykpainu. URL: https://cutt.ly/RaqVrsm (gata 3seprenss: 07.04.2020).

477 TIpo omnaTy mparli NpaiiBHUKIB HA OCHOBI €MHOT TapuHOT CITKKM PO3PSIB i KoeDillieHTiB 3 OIUIATH Mpalli HpaliB-
HUKIB yCTaHOB, 3aKJIaJ(iB Ta OpraHi3aniii OkpeMux raiyseii OropkeTHol cdepu: nocranoa Kabinety MinicTpiB Ykpainu
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Po3zoin 4

[TpoananizyBaBiIM 11i HOPMH, MOKHA 3pOOUTH Taki BUCHOBKH: 1) OLIbLIICTH
MpaLiBHUKIB OTPUMAIOTh OCHOBHY 3apo0iTHY IDIaTy 3a €IMHOI0 Tapu(pHOIO CiT-
kot (nocranosa Kabinery Minictpis Ykpainu Big 30.08.2002 Ne 1298%78), mpote
3 1-ro mo 11-if tapudHUit po3psn qudepeHmianii po3Mipy 3apIuiaTH 3aJIeKHO Bif
Tapudikaii pakTuaHO He BinOyBa€ThCA, OCKUTBKH 3apIuraTta Jumie 3a 12-M Tapud-
HHUM PO3PSIIOM ITPAKTUYHO JOPIBHIOE PO3MIpy MiHIMalIbHOT 3apIuiaTy; 2) BiIOBi-
HO 10 nocTtanoBu KaGinety Minictpis Ykpainu Bix 20.04.2016 Ne 304*° nocaso-
Bi okitaau [Ipesnnenrta Ykpainu, kepiBHUKIB AnmiHicTpaii [Ipesunenra Ykpainu,
[Ipem’ep-MiHiCTpa, MIHICTPIB Ta IHIIMX BHCOKOIIOCAIOBIIB HE MalOTh METOIUKY
BU3HAUCHHS, HE NPHB’s3aHi J0 YKOIHOTO JEPKaBHOTO COLIaJbHOTO CTaHIApTY;
3) nocranosa Ka6inery Minictpie Vkpainu Bix 19.05.1999 Ne 859%° nepenba-
Yae MakCUMaJIbHy KpartHicTh 200 Mk MaKCUMaJIBHO JIOIyCTHMUM PO3MIpOM I10-
CaJI0OBOTO OKJIAJly KEPIBHUKA JIEPKABHOTO IiIIPUEMCTBA (BapTICTh aKTHBIB Mijl-
MPUEMCTBA CTAaHOBUTH MOHAJ 30 MIIp rpUBEHb a00 CEPEeAHBOOOITIKOBA YUCEIb-
HICTh TpauiBHUKIB — moHaza 20 Tuc. ocid Ta iH.) 10 MIHIMaJBHOTO MOCaZ0BOTO
oKJIa/ly (CTaBKM) MpalliBHUKA OCHOBHOI mpodecii, B €BpONEHChKUX KpaiHax Ta-
KHMX BEJMKHX PO3PHBIB He icHye*?,

I'. BcraHoBieHHsI YMOB pO3MIpy OILIATH Tpalli cyaniB Ta wieHiB Hamionans-
HOT KOMICIT, 1110 3/IIACHIOE JiepyKaBHE PEryJItoBaHHs y cpepax eHepreTUKH Ta KOMY-
HAJIBHUX TTOCITYT, MPAI[iBHAUKIB ii IEHTPAILHOTO anapary i TepUTOpiaIbHUX Opra-
HiB BU3HAYAIOTHCS 3aKOHOM 3a ITPABOBUMH ITiICTaBaMH (IIPAaBOBUMH HOPMaMH):

1) cr. 135 3akony Ykpainu «IIpo cymoyctpiii i craryc cymnis» Bix 02.06.2016
Ne 1402-VI11482,

2) c1. 51 3akony Ykpainu «IIpo nepxaBHy ciyxOy» Bin 27 mumasa 2016 p.
Ne 49%83;

3) c1. 12 3akony Ykpainu «IIpo HamioHanpHy KoMicito, 10 3IifiCHIOE jep-
JKaBHE DEryJIoBaHHA Yy cdepax CHEepreTMKH Ta KOMYHAJIbHUX IOCITYr» Bil
22.09.2016 Ne 1540-V111484;

Bix 30.08.2002 Ne 1298. Ogiyitinuii caiim Bepxoenoi Paou Ykpainu. URL: https://cutt.ly/Va3KdWK (nara 3BepHeHHs:
07.04.2020).

478 [Tpo omnaTy mpaui NpauiBHMKIB Ha OCHOBI €/MHOT TapuGHOT CiTKKM Po3psiB i KoeditieHTiB 3 oriaTn mpaui npauis-
HHKIB yCTaHOB, 3aKJIa/liB Ta OpraHisauiii okpemux ramyseii 610ukeTHoOi cdepu: mocranosa Kabinery MinictpiB Ykpainn
Bix 30.08.2002 Ne 1298. Ogpiyitinuii caiim Bepxoenoi Paou Yipainu. URL: https://cutt.ly/Va3KdWK (marta 3BepHeHH::
07.04.2020).

47 TIpo yMOBH OIIATH TIpalli OCAI0BHX 0Ci6, KEPIBHUKIB Ta KEPiBHUX MPaiBHUKIB OKPEMHUX ACpPKABHUX OPraHiB, Ha
SIKHX HE MOMIMPIOEThCs Aist 3akoHy Ykpainu «IIpo mepxaBHy cimyx0y» Big 27 munast 2016 p. Ne 49: nocranosa KaGinery
Minicrpis Vkpainu Bix 20.04.2016 Ne 304. Ocpiyiiinuii caiim Bepxosnoi Paou Vkpainu. URL: https://cutt.ly/Op6Vcva
(mara 3Bepuenns: 11.04.2020).

40 TTpo yMOBH i po3MipH omyaTH Mpani KepiBHUKIB TiAMPHEMCTB, 3ACHOBAHHX Ha JepXKaBHill, KOMyHaTbHill BIacHo-
cti: mocranoBa Kabinery MinictpiB Ykpainu Big 19.05.1999 Ne 859. Oghiyitinuii caiim Bepxosnoi Paou Yxpainu. URL:
https://cutt.ly/HpUUyrc (nata 3epuenns: 09.04.2020).

481 3apy6ixkHuii 10CBiN HApaXyBaHHs 3apoGITHHX IUIAT B OCHOBHMX CEKTOPAX EKOHOMIKM (jiesiki kpainu 3aximHoi Ta
cxignoi €spomu). Odic 3 dinaHcOBOro Ta ekoHOMiyHOro aHamizy y Bepxosuiit Pagi Ykpainm, 2018. 21 c. URL:
https://cutt.ly/UpYFVb2 (nara 3seprenns: 04.04.2020).

482 T1po cynoycrtpiii i cratyc cyutis: 3akon Ykpainu Bin 02.06.2016 Ne 1402-VIIl. Bidomocmi Bepxogroi Paou Vipainu.
2016. Ne 31. Cr. 545.

483 [Ipo nepxasHy ciyx0Oy: 3akon Ykpainu in 27 munus 2016 p. Ne 49. Bioomocmi Bepxoenoi Paou Yipainu. 2016.
Ne 4. Cr. 43.
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4) nocranoBa HanioHanbHOI KoMicii, 0 34iHCHIOE JepiKaBHE PEryatOBaHHS Y
cthepax eHepreTukH Ta KomyHaIbHUX mocayr «IIpo ommary mpami B HKPEKII»
Ne 618 Bin 28.04.2017%,

BuB4eHHs X HOpM /1a€e 3MOTy chOpMyITIOBAaTH Taki BUCHOBKH 1po: 1) icHY-
BaHHS BUCOKHX 3apOOiTKIB CYIIIB 1 IepKaBHUX CITy>KOOBIIIB y chepi eHepreTHKH
Ta KOMYHaJbHUX MOCIYT TOPIBHIHO 13 CEPEAHBOIO 3apILIATOI0 BCIiX MpPAI[iBHUKIB
o YxpaiHi, 10 Ha Cy4aCHOMY iCTOPHYHOMY €Talli pO3BUTKY HAIIOI JIep)KaBU BH-
JAE€THCS. BUIIPABIAHNM Y CBITII 3armo0iraHHs Ta MPOTHIl KOPYTIii; 2) HasBHICTh
KOJIi3ii y 3aKOHO/IaBCTBI — YAHHUMH € HOPMH JIBOX 3aKOHOJABUYMX aKTiB, SIKI Iepe-
6a4aroTh pi3HI HOPMYNIN PO3PaXxyHKY OCHOBHOI 3apIljiaTH sl IEPKABHUX CITyK-
OOBIIIB, SIKi TIPAITIOIOTH Y TaTy3i Jep>KaBHOTO PETYIIOBAHHA y cepax eHepreTHKH
Ta KOMYHJIFHHUX MOCIYT (30KpeMa, y cT. 12 3akony Ykpainu «IIpo Hauionaneny
KOMICiIO, 10 3IHCHIOE JIepKaBHE PEryJIOBaHHA y chepax CHepPreTHKH Ta KOMy-
HanbHUX nocayr»*® nependauaerhest GpopMya po3paxyHKy OCHOBHOI 3apIliaTH,
B SIKId 32 OCHOBY OepeTbCsi NMPOXKUTKOBUI MIHIMYyM JUIsl TIpane3faTHOi OCOOH.
BonHovac He BTpaTHiIM CBOIO YHHHICTH 1 HOPMHU NocTaHOBH HamioHanbHOT KOMi-
cii, o 3AIMCHIOE IepXKaBHE PEryIIOBaHHS ¥ cpepax eHepreTHKH Ta KOMyHAJIBHUX
nocnyr Big 28.04.2017 Ne 618%7, 3a sxumu nepenbauaeThes 6inbim BUrigHa hop-
MyJ1a pO3paxyHKy OCHOBHOI 3apIUIaTH JUIsl 3a3HAUCHOI KaTeropii AepaBHHUX CITyXk-
OOBIIiB, a/DKE B Hil 0a30BOI0 CKJIaJOBOIO 3a3HaYCHA MiHIMaIbHa 3apIuiaTa, 1o Mai-
Ke BJIBIYi OLIBINA 332 PO3MIPOM MPOKUTKOBOTO MIHIMYMY JUIS IIPAIIE3IaTHOI OCOOM).

Bapro 3ayBakutH 11e /1Bi BaXXIHBI (OPMH AEPKABHOTO PETYIIIOBAHHS COLialb-
HO-TPYAOBUX BIAHOCHH y cdepi peamizaiii Ta 3aXUCTy MpaBa Ha CIIPABEIUBY
oIIaTy mparli B HaIiil qep>kasi, xoua y cT. 8 3akony Ykpainu «IIpo orutaty mnpa-
ui» Bizg 24.03.1995 Ne 108/95-BP “® ponu He BKa3yloThCs.

OTxe, mepIoro 3 1ux GOPM € PeryJIroBaHHs (OH/IIB OIUIATH MpaIli MpaiiBHUA-
KiB MiIIpHEMCTB-MOHOMNOMICTIB. SIk BOauaeThCs, Taka opma aepKaBHOTO pery-
JIOBaHHA 3aBXKAM HEeoOXiHA y IMBLII30BaHii nepxapi. B Hamiil kpaiHi BoHa pea-
Ji3yeThest 3aB/sku HopmaM noctanoBu Kabinery MinicTpiB Ykpainu «IIpo pery-
JIIOBaHHS (OHJIB OIUIATH Ipali IIiJIpHeMCTB-MOHonomicTiBy Bix 05.05.1997
Ne 42899,

484 [Tpo HauioHanbHy KOMICilo, 10 37ilCHIOE JlepaBHE PETYIOBaHHS y c)epax eHepreTHKH Ta KOMyHAIbHUX 10~
ciyr: 3akoH Ykpainu Bix 22.09.2016 Ne 1540-VIII. Bioomocmi Bepxosnoi Paou Vipainu. 2016. Ne 51. Cr. 833.

485 TIpo onnary npaui 8 HKPEKIT: noctanosa HaunionansHoi koMicii, 1o 3ificHioe fepikaBHe perysoBanns y cdepax
€HEPreTHKH Ta KOMYHaIbHUX rociyr Ne 618 Bix 28.04.2017. Odiyitinuii caiim HKPEKTI. URL: https://cutt.ly/Yp6BiVo
(nara 3BepHenHs: 08.04.2020).

4% [Tpo HauioHanbHy KOMiCito, 10 37ilCHIOE JlepkaBHe PETYIIOBAHHSA y chepax eHepreTHKH Ta KOMyHATIbHHX M10-
ciyr: 3akoH Ykpainu Bix 22.09.2016 Ne 1540-VIII. Bioomocmi Bepxosnoi Paou Vipainu. 2016. Ne 51. Cr. 833.

87 TIpo onnary npani B HKPEKIT: nocranosa HanionansHoi koMicii, mo 3jiificHioe epskaBHe perysioBanns y cdepax
EHEePreTHKH Ta KoMyHabHUX mociayr Ne 618 Bin 28.04.2017. Ogiyiunuii caim HKPEKII. URL: https://cutt.ly/Yp6BiVo
(mara 3BepuenHs: 08.04.2020).

88 TIpo orutaty mpari: 3akon Ykpainu iz 24.03.1995 Ne 108/95-BP. Bidomocmi Bepxosnoi Paou Vipainu. 1995.
Ne 17. Cr. 121.

489 [Ipo perymroanus (OHJB OMIATH MpaIli MiJMPUEMCTB-MOHOIIONICTIB: nocTaHoBa Kabinery MinicTpis Vkpainu
Bix 05.05.1997 Ne 428. Ogiyiinuii caiim Bepxoenoi Paou Vkpainu. URL: https://cutt.ly/UaqVJIKS (nata 3BepHeHHs:
08.04.2020).
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Po3zoin 4

Jpyroro 3 1ux GopM € oroJaTKyBaHHs JOXO/IB MPalliBHHUKIB. 3BiCHO, BOHa Oe3-
HOCEpEeIHBO HE CTOCYETHCS 3aKOHOABCTBA IIPO OILIATy Ipalli, OAHAK I KOHLEII-
1ii TigHOI mpari Bimirpae BaKIMBY pOJib. AJKe B PO3BHHYTHX KpaiHax IIia yac
(hopMyBaHHS TIOJATKOBOI MOJIITHKH OO0 3apIliaT TPYIAiBHUKIB B OCHOBY 3aKJa-
AETBCS O10JIOTIYHHHA UK PO3BUTKY JIIOIUHH, OCOOIMBO TOW Tepioll, KON Ha-
POIKYIOTBCS il yTPUMYFOTBCS JITH.

Hanpuknan, y HimeuanHi ipu BU3HAYCHHI BETHYWHU OIIOIaTKOBYBAaHOTO JI0-
XO[y 13 CYKYITHOTO JTOXOJy BUPaXOBYIOTHCS TaK 3BaHi OCOONMBI Ta Hemepeabdaue-
Hi BUTpaTH. J{0 OCOOIMBUX BUTPAT BiJHECCHI 3aTPaTH, IO MAIOTh XapakTep Ma-
TepiaIbHOTO 3a0e3MeveHHs! IIaTHUKa Ta Horo ciM’i B MalOyTHbOMY: CTpaxoBi
BHECKH, L1JTHOBI BHECKH Ha >KUTIIOBE OyIiBHHIITBO, BUTPATH Ha mpodeciiiHe Ha-
BYaHHS Ta MiJIBUILIEHHS KBaTi(iKalil, aliMeHTH. Y TpyIli 0COONMBHUX BUTPAT TaKOX
BUTpaTH HA MiITPUMKY OarofiiHuX, EpKOBHUX, HAYKOBUX YCTAHOB (3arajibHUN
00cAr TakuX MOXEPTBYBaHb He Moxe nepepuinyBati 5—10 % 3aranbHol cymu j10-
XO/1iB TUIaTHUKA). Jlo HemependauyBaHUX BUTPAT HAJeXaTh BUMYIIEHI BUTPATH Y
BUIIAJKy JIIKYBaHHs, IHBAJIIJIHOCTI, IOTJISITY 32 XBOPUMH YiIEHAMH CiM’T (B MexKax
yCcTaHOBJIEHOTO piBHsI). KpiMm Toro, npu BU3HaYeHHI ONOAATKOBYBAHOTO JOXOY 3
HBOTO BHPAaXOBYIOTHCS 3HWDKKM 3a BIKOM (IUIsl IUIATHHUKIB, CTapimux 64 pokiB),
HEOMNOIaTKOBYBAaHUH MiHIMyM, 3HHKKHU Ha miTei**,

VY wiii kpaiHi TpaaUIiHO ICHY€ TakK 3BaHa KJIacOBa CHCTEMa OMOJATKyBaHHS,
Jie B OCHOBY Kiacuikalii IiaTHUKIB Ha KJIacH MOKJIaICHUH iXHI# coliaabHO-TPo-
MaJITHCBKUIA cTatyc: 1) HeoxpyskeHi npaiirorodi 6e3 miteit; 1) HeoapyxeHi, posiy-
4eHi, oBaoBimi; II1) ogpysxeHi, 32 yMOBH, 110 B ¢iM’1 IIpAITIO€ OAMH i3 TIOAPYIOKS;
a SAKIIO MPaIo0Th 000€, TO OWH 13 HUX MOXKE 32 CIUIBHOIO 3rOA0I0 MIEPEHTH 110
V kiacy; IV) mpamoioTe 000€ 3 TOAPYXKS, ajle OIOAaTKOBYIOTHCS Hapi3HO;
V) onpyeHi Mpalorodi, OJKH i3 HUX OIOJaTKOBYEThes 3a ymoBamu III kiacy;
V1) npauoroui, ki 0fepKyI0OTh 3apo0iTHY ILIATy B KiTbKOX Micusax*9l,

HasBHICTB KITACIB MTONATKIB 32 COIIANIEHOIO 03HAKOKO CTBOPIOE JOTAaTKOBI MOXK-
JIMBOCTI KOPHCTYBAaHHS IUIbraMH BHACITIJIOK Nepexoy i3 kiacy B kiac. Hanpu-
KJIaJl, Ipalforoye NOAPYAOKS MOXe caMe co0l CTBOPUTH MIIBTY y Takuil crocio:
OJIMH 13 HUX NEPEXOJUTH 13 TPETHOTO B II’ATHH KJlac, B TAKOMY pasi ixHil CyKym-
HUH JOXIJl TUTATHCS Ha JBI PiBHI YaCTUHU, MOJATOK CIIPABISETHCS 3 KOXKHOI I10-
JIOBUHHM JI0XOJly OKPEMO 3a 3HW)KEHOIO T10/IaTKOBOO CTaBKOIO (10 00YHCITIOETHCS
3a MPOTPECUBHOIO MIKAJIOKO), & TOTIM IOJIBOIOETHCS. Y MIIICYMKY CyMa JIBOX IO-
JIATKOBHX 3000B’s13aHb, B3STUX OKPEMO, OyZe MEHIIO, HK OT0IaTKyBaHHS CY-
KYIHOTo 10X0ay*®.

490 Cairopuit nocsin ononarkysanus: Hivewunna. Ogiyiiinuii catim Jepycasnoi dickanvnoi cyocou Vipainu. URL:
https://cutt.ly/1u4EgC3 (nara 3BepHenss: 17.04.2020).

L] Annpymenko B. JI. Ta in. IlonatkoBi cucremu 3apyOixkHHX jaepxaB: HaB4. noci6. KuiB: Konnop-BupaBruirso,
2012.222 c.

492 Cpitouii mocsin ononatkysauus: Hiveuunna. Ogiyitinuii caiim Jlepocasnoi gickanonoi cayocou Yipainu. URL:
https://cutt.ly/1Tu4EgC3 (nata 3seprenns: 17.04.2020).
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Hapenennit Buie no3utuBHUi nocein HiMeuunHn moxxe OyTu Juis YKpainu
KOPHCHHMM, OIHAaK BapTO MaM’ATaTH, IO Li KpaiHU € Pi3HUMH 3a KaTeropisMu
KpaiH IOA0 PO3BUTKY EKOHOMIKH. 3a3Ha4eHe CYTTEBO BIUIMBAE 31 CBOrO OOKY Ha
BIIMIHHICTB Ta €()EeKTUBHICTH MOJATKOBOI CHCTEMH ITUX ABOX KpaiH.

BpaxoByroun Bce BHIe3a3Hau€HE, MOKHA 3POOUTH Taki BUCHOBKH: B HAIIii
JiepKaBi Ha 3aKOHOJABUOMY PiBHI OYII0 3aKPIIUICHO JIAIIE OHY TaKy XapaKTepHY
03HAaKy IIpaBa Ha CIIPaBEIUIMBY 3apO0iTHY IUIATY: BCTAHOBJIEHHS il pO3Mipy HE HIDK-
4e 3a MiHIMaIbHY 3apo0iTHY TUIaTy. SIK BKa3yBajocs BHIIE, Hi B YHHHOMY 3aKOHO-
JABCTBI, Hi B MPOEKTaxX KoAM(iKOBaHUX aKTiB y cdepi mpalli He 3a3HAYAIOTHCS
BUMIPH CIIpaBeIINBOI 3apO0ITHOI TUIATH, 3aKPIIUIeH] MIXXHAPOIHUMH IPUITACAMHU
y cepi ommraTH mpari Taxi, sK-0T: 1) 37aTHICTh 3apOoOITHOT IITaTH 3a0€3IICYUTH Tif-
HU PiBEHB JKUTTS HE JIMIIE MTPaI[iBHUKOBI, aJie i wieHaM ioro cim’i; 2) piBHa Iuia-
Ta 3a piBHy npamo Tomo**, BiacyThicTs 3axoHOnaBUOI (ikcallil BKa3aHUX O3HAK
IpaBa Ha CIIPaBeUIMBY OIUIATy Ipalli B Hallliii KpaiHi, Ha JKajlb, He 10Ja€ e()eKTUB-
HOCTI ITyOJIIYHO-TIPAaBOBOr'O PETYJIIOBAHHS COLIAIIBHO-TPY/IOBUX BIJHOCHH Y cdepi
peanizalii Ta 3aXUCTy IpaBa Ha CIPABEIMBY OILIATY Ipalli, HE CIIPHSE MOJINIIEeH-
HIO PIBHS JKUTTSI YKPATHCHKUX TPOMAJISH, HE IMIJABHUIIYE KYIIBEIbHY CIIPOMOXKHICTh
KOXKHOI POJTMHH, CTBOPIOE aTMOC(epy COLlialIbHOT HAPYTH cepell YKPaiHIB.

[IpoBenenuii BuIe aHali3 MKHAPOJHHUX CTAHIAPTIB y cdepi mpaili Ta creri-
QJIBHOT JIITEpaTypH J1a€ 3MOTY 3alpOIIOHYBATH TaKy y3arajibHeHy AediHilito mpa-
Ba Ha CIPaBEJIUBY OIJIATY Mpalli — [[e MOXKJIMBICTh TpaliBHUKA 3apOOJIATH Ha
JOCTaTHIN (3aM0BIIbHUN, aIeKBATHHM, T1IHUH, CIIPaBEUIUBUI), a HE HEOOXiTHUI
Yl MiHIMQJIbHUH, PiBeHb XXHUTTA K UL cede, Tak i CBO€l ciM’i, 32 yMOB, IIO:
1) HapaxyBaHHS 3apIUIaTH, IPOBEICHHS YTPUMaHb 3 Hel Ta il BUIUIATH 3iHCHIO-
IOTBCS JIMIIE Y MOPSAAKY, BCTAHOBJICHOMY HAIIOHAIBHHM 3aKOHOIABCTBOM a00
NPaBHJIaMH, BCTAHOBJICHHMH Y KOJICKTUBHHX JOTOBOPAX, II0 BUTGHO YKIaJaI0Th-
cs1 poOOTOAABIIEM | HAIMaHUMM TIPAIiBHUKAMI, 2) Y3TOMKEHHS PO3MIpY 3apo0iT-
HOT IUIAaTH 3a pe3yJIbTaTaMM Npali BiI0yBa€ThCs, 3BaXKAI0OUM Ha IPHHIUIIN II0Bark
JI0 9eCTi, TIAHOCTI 1 1IOBOT peryTallii mpariBHUKa, TeH1epHO] piBHOCTI, COIiab-
HOI CIIpaBeUTMBOCTI; 3) HapaxyBaHHS JIOIUIAT 3a HAaJypO4Hi pOOOTH, SIKi TIPOBO-
JSITBCSL Y BUHSATKOBUX BHIIAQJIKAX, BCTAHOBJICHUX 3aKOHO/AABCTBOM, 3/IIHCHIOETHCS
y HiJIBUILEHOMY po3Mipi; 4) 3apoOIIsHHS 3apIUIaTh 31iHCHIOETHCSI B yMOBaxX €KO-
HOMIYHOi CBOOOIM TpaIliBHUKA; 5) BCTAHOBJICHHS PO3MIpY 3apIuiatu 3abe3nedye
BUTBHUI PO3BUTOK, BIAMOYMHOK, BIAKPUTTS JOCTYIY JO JOCSATHEHB LUBLTI3aIlil
MIPAIiBHUKY; 6) MOTEPEPKSHHS PO 3BUTLHEHHS 3 pOOOTH MPAIliBHUKA 3TiHCHIOETh-
cs 'y po3yMHHit cTpok*®,

3a nonomoroto MOII B Ykpaini B mexax [Iporpamu rignoi mpari s kpainu
IUIAHYIOThCSL JIeP)KaBHO-TIPABOBI 3aXOH LIOJMO NMPOBEACHHS pedOopMyBaHHS Ha-

498 Kapramkun B. A. MexIyHapo/Hbie akThl 0 IpaBax denoseka: C60pHuK 10KymenToB. Mocksa: HOPMA-MH®PA-M.
1999. C. 10.

4% Ameniuesa JI. I1., Menbaukos M. B. TIpaBoBe pery:oBaHs ClpaBeUIMBOi OIUIATH Mpalli Y CBIT/Ii KOHIEMIT riji-
Hoi npaui. /Ipasnuuuit waconuc [oneywvrozo ynieepcumemy. 2016. Ne 1-2. C. 6-7.
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Po3zoin 4

L[IOHAJIFHOTO 3aKOHOZABCTBA PO OILIATy Hpalli 3 MUTaHb BCTAHOBJIICHHS HOBHX
KPHUTEPiiB CIpaBeATUBOI OIUIATH TIpalli Ha 3aKOHOJAaBYOMY PiBHI Ta Ji€BUX MeXa-
Hi3MiB IXHBOTO 3aMPOBAIKEHHs OE3I0CEPEIHBO Ha BUPOOHULTBI %,

VY cBiTii KOHUENIIi TiAHOI mparli 3armporoHOBaHO 3aKpiIUICHHs Ha 3aKOHO-
napuomy pisHi (B K30l Ykpaiuu*®, B 3akoni Ykpainu «IIpo omnaTy mpati» Bi
24.03.1995 Ne 108/95-BP*Y") pazom i3 xapakTepucTHKaMH CIIPaBeUIMBOI 3apobiT-
HOI IJIATH, 3aKPiMICHUMH MDKHAPOTHUMH Ta PEriOHATbHUMHU TPYIOBUMHU CTaH-
JapTaMH, 1 HOBHH KpuTepiil (03HAKY): po3Mip CIIpaBeUTHBOI 3apOoOiTHOI IIaTH Mae
BPaxOBYBAaTH MEPCOHAIIbHY LIHHICTh NMPALliBHUKA (JILIOBY PEITyTallilo).

AprymenroBaHo, mo BepxosHiit Pagi Ykpaian nmotpiOHo mepemyciM patudi-
kyBatu Konsenniro MOII mpo 3ampoBaKeHHS MPOIeTypH BCTAHOBICHHS MiHi-
MajibHOT 3apo6iTHOT mmatu Ne 26 Bin 1928 p.*® i ne samumatucs y 1boMy mu-
TaHHI OCTOPOHB, SIK HEIMBLIII30BaHIH KpaiHi.

Yci 3a3HaueHi 3aX0A1 1Ay Th 3MOTY OLTbII e(heKTUBHO 3/1HCHIOBATH peati3a-
IiF0 1 3aXKCT MpaBa Ha CIPABEIJIMBY 3apO0ITHY IUIATY SIK 332 JOIIOMOTOI0 (hopM
COIIaJIBHOTO JiaJiory, TaK 1 TPaAUIIHHIX (OPM MPaBOBOTO 3aXUCTY (FOPUCIAMKIIIH-
HOTO 1 HEIOPUCAUKIIKHOTO) TPYIOBHX IIPaB Ta iHTEPECiB MPaIiBHUKIB.

4.3. TIpo0JieMH 3aKOHOABYOI0 3a0e3neueHHsI peaJstizamii
Ta 3aXHCTy NpaBa Ha rifny npamio IT-npaniBHnkis

Ameniuesa JI. I1.,
KaHO. 10puo. HayK, 0oyexm,
Odoyenm kagedpu YugiibHo20 npasa i npoyecy

BypxnuBuit po3BuToK iHPOpManiiHUX TexHonorii (mam — IT) abo indopma-
niliHo-KoMyHikauiiinux Texnonorii (gami — IKT)*®, skuit posnouascs y 70-x po-
kax XX CT. y CBITi cTaB OCHOBHUM (haKTOPOM YCixX T00aii3auniiHuX MpoLeciB B
exoHoMini. Came Takuii pO3BHTOK iH(GOPMAIIMHUX TEXHOJOTIH CTPIMKO HaJlaB
3HAYMMOCTI Ha pUHKY mparli npodecism B IT-cdepi, B SKMX TBOpYA, iIHHOBAIIIHA,
TeXHi4Ha Mpalsd NPUCYTHi OPiEHTOBHO PiBHOK Miporo®®.

49 Amenivesa JI. TT., Menbuukos M. B. TpaBoBe perysiioBaHHs CMpaBe UIMBOI OIUIATH Mpalli y CBiT/Ii KOHUenii ri-
Hol mipatii. [Ipasnuuuil uaconuc [Joneyvkoeo ynisepcumemy. 2016. Ne 1-2. C. 8.

4% Kopexc 3akoHiB mipo mpario Ykpainu Bix 10.12.1971 Ne 322-VI111. Bidomocmi Bepxoenoi Padu YPCP. 1971. Ne 50.
Cr. 375.

47 TIpo orutaty mpani: 3akon Ykpainu Bix 24.03.1995 Ne 108/95-BP. Bidomocmi Bepxosnoi Paou Vipainu. 1995.
Ne 17. Cr. 121.

498 Kousenutiss MOTI npo 3anpoBa/keHHs NPOlelypH BCTAHOBJIEHHS MiHiMabHOT 3apo6iTHOT miatn Ne 26 Bin 1928 p.
Odhiyiinuii caiim Bepxosnoi Paou Ykpainu. URL: https://cutt.ly/JpY5Amz (nata 3Bepuenns: 12.03.2020).

499 CyKymHiCTh METOJIiB, BUPOGHMYHX TIPOLECiB, POrPAMHO-TEXHIYHUX i JIHIBICTHUHUX 3ac00iB, {HTErPOBAHUX 3 Me-
TOO 360Dy, 0OpOOKH, 30epiraHHs, HOMKUPEHH, BiTOOpaXKeHHs 1 BUKOpHUCTaHHs iHpopMawii B iHTepecax ii KopucTyBadiB.
Tnoccapuii no unghopmayuonnomy obujecmay / nox obut. pex. 0. E. Xoxsosa. Mocksa: MHcTuTyT passurust nHpopma-
uuoHHOro obrmecsa, 2009. C. 61.

500 [1lepGatiok A. I. Tunu mpawi B ramysi ingopmanifiHux TexHonoriil. Bicuux CxiOHOYKpaincvko2o nayionansnozo
yuigepcumemy imeni Bonooumupa Jlans. Ne 4.2018. C. 122.
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Hapasi oqauM 3 ycmimHuX YKpaiHChKHX HaIlpsMiB BTUICHHS B KHTTS CTpaTe-
rii cTaIoro po3BUTKY 3 ypaxyBaHHSM NPUHIMMIB TiAHOI mpari € crabiinbHe 3poc-
tanHs IT-chepr Ha 6a3i akTUBI3aIT i TiABUIIEHHS ¢PEKTUBHOCTI i pe3yIbTaTHUB-
HOCTI TBOPYOI IisUIBHOCTI crierfiaicTiB miei chepu. 3rimuo 3 Kearney Global Ser-
vices Location Index-2019%! y 2019 p. nama kpaina nocina 20-Te Mice y cBiTi
SIK KpaiHa, 10 Ma€ TIOTeHITian Ta crpusie y Benenni IT-0i3Hecy. 3a3HadeHa chepa
iHxycTpii B YKpaiHi AMHAMIYHO PO3BUBAETHCS, aJKe KpaiHa € HalOUIBIIUM MO-
craBHuKoM IT-nocnyr y €Bpomi. CporozHi y 3araasHOMY 00Cs31 €KCIIOPTOBAHUX
mocayr BHecok IT-iHmycTpii ctaHOBUTH Bke moHan 20 BiICOTKIB, BOHA (opMye
Oi1bL sik 3 BizcoTku BiTum3HsHOro BBII, moctynarouncs nuiile arpapHOMy KOMII-
nekcy i Metanyprii®®2. Temr mpupocTy npoaaxkis ykpainchkux IT-komnaniii nepe-
BUIIY€E 3arajJbHOCBITOBHI yI'sTepo. Ha kinemns 2019 p. Ha puHKY mpalroBaio
6m13bK0 4 THCAY KOMIaHii 1 1,6 THCSYi CepBICHUX CTPYKTYp, KiibkicTs IT-da-
XiBIiB csrHYa 3a 200 THCSAY, a IXHI TOXOIHM CTAHOBIIJIM 5 MIIPJT TOJIApiB HA piK5°3.

OTxe, came TBOpua mpans QaxisuiB [T-chepu, MeToro sSK0i € MOMIYK pilIeHb
3 MepeTBOPEHHs CBITOBOI iH(OpMallii B yHiBEpCaIbHY, JOCTYIHY Ta KOPUCHY ™,
AKTUBHO CIIPHSIE TIPOIIECY CYYaCHUX CYCHUIBHHX TpaHCQopmarii, ski BinOyBa-
FOTBCSL Pa30M 13 BIPOBAKCHHSM B JKHTTS KOHIIEHINT TiAHOI mparti i mudpoBUX
TEXHOJIOTIH.

P. I. [ITabaHOB MpaBHIIEHO 3ayBaXKY€, IO MPIOPUTETHICTD KOHIIETIII1 T1{HOT Ipa-
i JUis TPyZOBOTO NpaBa He 3ayBaXUTH Y LHU(PPOBY €HOXY, KOJIM HOBITHI TEXHO-
JIoTii Mamy 6 MOJIETIINTH BUKOHAHHS POOOTH Ta 3MEHLIMTH BUPOOHUYI pU3HKH>’,
[IpoTe HE MOXXKHA HE BIOMITHTH, IO PiBeHb 3a0€3MEUYCHHS TiTHOI Mpami caMux
¢axiBuiB IT-chepu Oaxcae 3anuaTics: KpamyM. AJpKe, IPaBOBUI CTaTyC MpailiB-
HUKAa 13 3a3HaYcHHUX (DaxiBI[iB Ma€ JIUIIC YeTBEPTa YACTHUHA BiJl iXHBOI 3araJibHOT
YHCeTbHOCTI B YKpaini. Ti xk i3 HUX, 10 31HCHIOIOTE TBOPYY IisUTBHICTH Ha yMO-
Bax (pizuyHOT OCOOU-TIANIPHEMIIs, 200 (PaKTUYHO BUKOHYIOTH TPYIIOBI 000B’sI3KM
(6e3 TpymoBHX rapaHTiii je-rope) Ha piBHI 3 oQiliiiHo odopMICHUMH HaliMaHU-
MU TIpaniBHAKaMH, a00 3AIHCHIOIOTH IF0 AisUTFHICTH Ha CBill CTpax i puU3MK Hilic-
HO SIK CIIPABXHI HIAMPUEMITI.

Mertoro poOOTH € BUSIBIICHHS JESIKMX IPOOJIEM 3aKOHOAABYOTO 3a0e3MeueHHs
peaiizariii Ta 3aXUCTy mpaBa Ha TigHy mpaitto IT-mpariBHUKIB Ta po3poOka mpo-
MO3MIIH 100 HOro yJOCKOHAJIIEHHS B YMOBaxX TpaHcdopmalii cycniibcTBa Bix
MOCTIHAYCTpiaNbHOTO (1HAYCTpiansHOTO) B iHpOpMartiiiHe (Tidpose).

501 The 2019 Global Services Location Index Top 20. Kearney: Global Management Consulting Firm. Kearney
website. URL: https://www.kearney.com/digital-transformation/gsli/2019-full-report (zara 3Bepuentsi: 17.05.2020).

502 [Oskanina H., Crisaxoscbkuii O. IT-ramyss: 3po6ieno B Ykpaini. Tonoc Vipaiuu. Iasema Bepxosnoi Padu Vipainu.
21.03.2019. URL: http://www.golos.com.ua/article/315073 (nata 3sepuenns: 15.05.2020).

503 Yepkammu B. B. Vkpaiuu 3’sBuBcs waunc crati jdigepom IT-inmycrpii €sponm. Intepuer-sunanns «ZN.UAy.
09.08.2020. URL.: https://zn.ua/ukr/finances/vikno-mozhlivostej.html (nara 3sepuenns: 18.05.2020).

504 [Tpumepbl KOPIIOPATHBHBIX KyJBTYP MEXK/IyHAPOHBIX KoMITaHHii. KopropaTiHas Ky/bTypa H KajpoBast HOJINTHKA
xomnanuu Google. OdpurmansHsrii caiit 9PKO rpymmna kommanuit. URL: https://cutt.ly/afjqA97 (nata 38epuenns: 10.05.2020).

505 [1Ta6anos P. I. Tixna npans y mudpoBy emoxy: MUTaHHA Teopii i mpakThku. Tesu I0MOBieH Ta HAYKOBHX TIOBiIOM-
nieHb yqacHHKiB IX MiXHapOJHOT HayKOBO-TIPAaKTHYHOI KOH(EepeHLil, sika npucesiyeHa S0-piudio cTBOpeHHs Kadeapu Tpy-
noBoro npasa HauionaneHoro mopuandHoro yHisepcurery imeni SIpocnasa Mymporo (M. Xapkis, 11 xosras 2019 p.) /
3a 3ar. pea. O. M. SIpomenka. Xapkis: [Ipaso, 2019. C. 127.
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Po3zoin 4

OpxuuM 13 ¢akTopiB, 110 BIUIMBAE Ha cradinbHe 3poctanus I1T-chepu, € cTan
IpaBoBOro peryntoBaHHs npaui 1T-axiBLiB, Hacammepe IPaBOBOTO PEryIIOBaH-
HS TPYJOBHX BiJHOCHH 3 HUMH. [lepI HiX JOCTIKYBaTH IPaBOBE PETYNIOBaHHS
TPYIOBOI MisUTBHOCTI TBOpYMX mpariBHUKIB IT-iHIyCTpii, HE0OXiaHO 3’sICyBaTH,
sKi came mpodecii HamexxaTh 0 Li€el iHAyCcTpil Hapasi 3a Cy9acHUM BITUU3HSIHUM
3aKOHOJJaBCTBOM TIPO TIPAIIFO, i B SIKHX i3 HUX HAHOIIbIIe IPOSIBIIETHCS XapaKTe-
PUCTHKA TBOPYOI METPHUKH, IOPIBHIHO 3 IHHOBAIIIITHOIO 1 TEXHIYHOIO.

BiamosinHo o Knacudikaropa npodeciit Yxpaiau (K 003:2010) no «Texwig-
HUX (DaxiBIiB B ramy3i 00UMCIIIOBANBEHOI TeXHIKM» (312) HanmexkaTh Taki mpodecii:
3121. TexHik-TIporpaMicT (TEXHIK i3 CUCTEMHOTO aAMiHICTPyBaHHS; TEXHIK-TIPOT-
pamicT; daxiBeup 3 iHGOpMaLIHHUX TEXHOJOTIH, (haxiBenb 3 KOMI IOTEpHOI Ipa-
Oixn «1u3aiiHy»; (axiBenpb 3 po3poOKH Ta TECTYBaHHs IPOTrPaMHOTO 3abe3neyeH-
Hs; daxiBens 3 po3pobiIeHHs KoM 'toTepHux nporpam); 3123. Konrponepu Ta
PETYIIOBAILHUKN MTPOMHUCIIOBUX POOOTIB (KOHTpOJIEp POOOTIiB; TEXHIK-(OTOrpam-
metpuct)®®,

3MiCTOBHE HaBaHTa)XKeHHs1 BKazaHux rpodeciii B IT-cdepi, sike BimoOpakaeTh-
cs1 uepes TpiaLy THIIIB Mpalli (TBOpYA, iHHOBAIlilHA, TEXHIYHA), HE € OHAKOBUM®C',
TBopua npartis Oinbioto Miporo putamanHa [T-daxiBisM, sKi 32 y3aralbHIOIOUO0
(bYHKII€E0 € apXiTeKTopaMH (CTBOPIOIOTH (DYHKIIIOHABHY Ta TEXHIUHY crienudi-
Kalito iHpopMaliiHOi CUCTeMH OpraHi3allii, IIaHYIOTh 1 IPOEKTYIOTh CIIOCOOU
TEXHIYHOI peaizallii 3aMOBJIeHHs, BUOUparoTh I T-TexHooril), tn3aiiHepam, 1o
MAaIOTh TIEBHUN XYI0XKHIN XUCT (€CTETHIHO 0(HOPMITIOIOTH iH(OpMAaILifo, 10 Oye
po3MilieHa Ha CaiTi, po3poOIISIIOTE OaHEePH, IHTEPHET-JTUCTIBKH, €ICKTPOHHI TIpe-
3eHTallil, TOB’s13aHi 3 rpadigHIM BiZOOpaXCHHSIM Ha CTOpiHKax Mepexi [HrepHer),
nporpamictamMu (CTBOPIOIOTH IporpaMHi koau). Came 1i mpodecii € HarOiIbIT
3arpeOyBaHUMH Ha pUHKY Tipami i cepen I'T- pekpyTHHIOBHX areHIIid.

BapTo 3ayBakuTH y Mi3HABAILHOMY aCIIEKTI, 0 HEPIAKO POOOTOIABIN KOPH-
CTYIOTBCSI 3HAaHHSMH 1 HABUYKaMH JIOCBITYEHUX KOMIT IOTEPHHX IIPOTPaMICTiB, «TaK
3BaHMX) XaKepiB, MISIBHICTh SIKUX 3a3BHYAN € HEIPABOMIpHOIO. TepMiH «Xakep»
Mae JeKiibKa 3HaYeHb: 1) mepcoHa, sika «3namye» IKT-cucremy uepes o6xin abo
BiJIKJTFOUCHHS 3aXO/IiB IIIOJI0 3a0e3MeYeHHs Oe3nek; 2) KBami(iKoBaHHUH 3IIOMIITUK
CHCTEM, TBOPEIlh KOMIT FOTEPHHX BipYCiB, XpOOaKiB Ta IHIINX IIKIIITHBHX MIPOTPaM;
3) BHCOKOKIACHUIT (haxiBelb B 00JaCTi IPOrpaMyBaHHsl, 3aXOIUICHHH CBOEIO CIIpa-
B010°%, 3110YMHHA JisUTBHICTL XaKepiB Ta X yrpynyBaHb HUHI CTAHOBUTH 3arpo3y
HaIioHaNbHINA Oe3mneni Ykpainw, SIk BiomoBins Ha mro 3arposy y pimenHi Pagn
HaIioHaNbHOT Oe3mneku 1 06oponu Bix 27.01.2016 «IIpo Crpaterito kibepOe3neku

506 Harionanbuuii kacudikatop Yipainu. Knacudikarop npodeciit JJK 003:2010: nakas J[epcrnoKHBCTAHAAPTY
Vxpainu Bix 28.07.2010 Ne 327. Oghiyiinuii caim Bepxosnoi Paou Vkpainu. URL: https:/cutt.ly/hfhYSm6 (nata 3Bep-
HenHs: 19.05.2020).

507 I1lep6atiok A. I. Tunu mpawi B ranysi ingopmanifiux TexHonoriil. Bicuux CxiOHOYKpAinCbK020 HAYiOHATbHO20
yuieepcumenmy imeni Bonooumupa Jans. Ne 4.2018. C. 121.

508 T'noccapuii 1o uHdopMarmonHomy obutectsy / og obut. pen. 0. E. Xoxosa. Mocksa: MHcTuTyT passutust uHGOp-
MaloHHoro odmecrsa, 2009. 107 c.
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VYkpaiany nependavaeTses, M0 MaloTh OyTH CTBOPEHI YMOBH JUISl 3UTy4ESHHS ITij-
MIPUEMCTB, YCTAHOB Ta OpTraHi3alii He3aJeKHO Bill (hOpMHU BIIACHOCTI, SIKi IPOBa-
JSITh ISUTBHICTD Y cepi eNeKTPOHHUX KOMYHIKallii, 3axucty inpopmarii Ta / abo
€ BJIaCHUKaM¥ (PO3MOPSIHUKAMHU) 00’ €KTIB KPUTHYHOI iHQPACTPYKTYpH, IO 3a-
OesreueHHs KibepOesnekn Ykpainu. 30KkpemMa, MatoTh OyTH BpEryIhOBaHI MTUTAHHS
110710 000B’I3KOBOCTI BXKUTTSI HUMHU 3aXO0/IiB 13 3a0e3MeyeHHs 3axucty iHdopma-
1ii Ta Kibep3axucTy BiIMOBIIHO 10 BUMOT 3aKOHO/IABCTBA, a TAKOX II0JI0 CIIPUSH-
HS HAMH JIep>KaBHIUM OpTraHaM y BHKOHAHHI 3aBIaHb i3 3a0e3neueHHs KibepOes-
Teku Ta Kibep3axucry>®,

Heo0xinHo 3a3Hauntn Takox, mo B IT-cdepi BKHUBAETHCS TEPMIH «eTHUHHUN
XaKep» — eKCIePT 3 KOMIT IOTEPIB 1 Mepex, KU MPOHUKAE B KOMIT IOTEPHY CH-
CcTeMy a0 MEepEeKy CHCTEeMATHYHO, 3aKOHHO 1 3 I03BOJIy KoMIaHii. BiH 3HaX0muTh
YPpa3IHMBOCTI Oe3Neku, JOCTYIHI 370BMUCHHKAM. OTXe, Malo4Yd XaKepchKi HaBHY-
KU Taka 0co0a HepiZIKo MOKe BUOYIyBaTH CIIPABXKHIO TIAHY Kap’epy. AJke, MOX-
Ha CTaTH €TUYHUM XaKepOM 1 JoroMaratu ypsay po3poOiisiTH CUCTEMH JJIs 3a110-
OiraHHs KiOep3JIOYMHIB 1 MiABHINICHHSA Oe3meku JaHuX. J[o TOro x i momur Ha
eTHYHMX XaKepiB Ha PUHKY IIpaui nocTiiiHo 3poctael’. 3posymino, mo Takoi npo-
¢ecii, sk «xakep», y Knacudikaropi npodeciit Ykpainu JIK 003:2010 ve nepen-
0avaeTbcs ¥ TPHU TpAICBIANITYBaHHI BiIUIOM KaJapiB BHKOPHCTOBYETHCS IS
Haka3y Ipo NPUAHATTS Ha poOOTY i 3amucy y TpYyAOBY KHIXKKY 3a3BUuail mpode-
Cisl «TEXHIK-TIPOrpaMicT», a TouHile i NeBHUIT PI3HOBHIL.

B YkpaiHi icHyfOTh TPOOJIEMH 13 3aXUCTOM TPYIOBHX IpaB MPAI[iBHHUKIB, 3aii-
usatux y IT-copepi. Ha nymky 1. B. Orienko, y cdepi IT-TtexHounoriit 060B’ 130k
¢inancyBanss npodeciitnoro HaBuanus [T-¢axiBis Ge3nocepeIHHO TEPEXOAUTH
BiJl poOOTOMABIIS IO HHOTO CAMOTO, IO 3HAYHO 3HIKYE BHTPATH poOOTOAABIS i
3MEHIIYE CTYIIHb COLIaIbHOT 3aXMIIEHOCTI MpaliBHUKA. [IpuunHOIO IOMY € TpH-
TaMaHHMH U1 npaniBHEKa B IT-cepi caMOpo3BUTOK 1 caMOHaBUAHHS 3a CBil pa-
XyHOK. BueHa Takox 3ayBaxkye, mo B IT-iHAyCTpii HEMOKIIUBO OIIHUTH CIIPABIK-
HIO KIJIBKICTh 3aiHATHX, TOMY IO JIMIIIC HEBEIMKA KiJbKICTh MPAIIBHUKIB MPAIIOE
3a TPYJOBUM JIOTOBOPOM, 1HIII MPaIIOI0Th 00 HeodiliifHo, a00 Ha ayTCOPCUHTY,
a6o 3apeectpoBani sk POII, xoga HacmpaBai BUKOHYIOTh (QYHKIIi HAHMaHOTO
npanisauka®l,

[rmmii Buenwii C. C. Jlykam 3BepTae yBary Ha Te, 110 Ha CbOTOJIHI ITpodeITii-
KOBI OpraHmu, siki 6 3axuiany rnpasa npauiBHukiB [T-cdepu, BincyTHi. 3a3HaueHe
00yMOBJICHE THM, Ha JIyMKY IIOT'O BUSHOTO, 1[0 TaKi MMPaI[iBHUKK MPALIOIOTh BiJl-

509 TIpo pimenns Paan HanionansHoi Ge3neky i o6oponn Ykpainu Bin 27 ciuns 2016 poky «IIpo Crparerito kiep-
Gesnekn Ykpainm»: yka3 [Ipesunenta Ykpainu Big 27.01.2016 Ne 96/2016. Ocpiyitinuii caiim Bepxoenoi Padu Vkpaitu.
URL: https://zakon.rada.gov.ua/laws/show/96/2016#n11 (nara 3eepuenss: 05.07.2020).

510 Xaxep kax npodeccus: TOTT-10 unctpymenTos kubepbeszonacHoctn. bubnmorexa nporpammucta. 06.09.2019. Caiim
proglib. URL: https://proglib.io/p/10-hacker-tools/https://proglib.io/p/10-hacker-tools/ (nara 3BepHenHs: 25.05.2020).

511 Orienko 1. B. TIpo6nemMu 3axucTy TpyJOBMX NpaB NpaliBHHUKIB, 3aiiHaTux B cdepi iHGOpMaiiHUX TeXHONOTiii.
AKmyansHi nUManHs yOOCKOHANCHHS 3AKOHOOABCMEA NPO npayio ma coyianvHe 3aoesnevenns: Te3n nonosijeit Ta Hayko-
BUX HOBiZoMiIeHb yuyacHHKIB VII MixHaponHoi HaykoBo-mpakTuyHOI KoH(epeHwii (M. Xapkis, 29 sepecus 2017 p.)/
3a pen. B. B. XKepnaxosa. Xapkis: IIpaBo, 2017. C. 256.
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Po3zoin 4

JIAJICHO, Y HUX HEMae MOXKIIMBOCTI 30MpaTics y BU3HAYEHOMY MICIIi JUIsl BUpillIeH-
Hs BUPOOHMUMX i COLiaIbHUX MUTaHB 2, Ha Hall moris, BiacyTHicTh npoderii-
koBoi iHcTuTyuii B IT-chepi B YkpaiHi oOyMoOBieHa Ie i THUM, IIO CydYacHi
«aUTIIIHUKW» — 11€ TIOKOJIHHS, K€ chOopMyBaIocs SIK IpodecioHan y OLIbIIOCTI
CBO{ BXKE Y YacH HE3aJICKHOCTI YKpaiHH, KOIH MPOQCIUIKA BTPATHUIIN CBOIO 3HA-
YUMICTb 1 TPY/IOBY pelyTallito JI€BOTrO 3aXMCHHUKA TPYAOBHX IMPaB TPY/IBHUKIB.
Jlo Toro x OinbiicTs ¢axisuis IT-chepn MaroTe BUCOKI 3apIiiaTH, Npamio0Th Ha
migcraBi koHTpakTy 3 @OlloM # ayTCOpPCHHTY, IO TAKOXK € MEPEmIKOIO0 IS
CTBOPEHHS MEpeAyCiM MEPBUHHOI JIAHKH MPOQCIIIKOBOI OpraHizaliii, He TOBOpPs-
M BKE PO CTBOPEHHsI 00’ €THaHb MPOQCIiIOK OIIBII BUIIOTO PIiBHS y BKa3aHid
cdepi iHTYCTpIi.

Opnak [T-¢axiBui sik anbTepHaTHBY NpOQCIUIKOBIH OpraHizamii CTBOPWIN Y
2016 p. BeceykpaiHcbKy TpoMaaCchKy opraHizamiio «YKpaiHchbKa acoriamnis (paxis-
miB iH(GopMariiHux TexHooriiy (mami — Opranizaiis). 3rigHo i3 Posmimom 4
Craryty 1iei Opranizaiii, BoHa (hopMaJIbHO Ma€ iHIMBIyaJIbHY (DOPMY WICHCTBA.
IanuBinyansauMy uiaenamu Opraizanii MoKyTh OyTH rpoMaasiHu YKpaiHu, iHO-
3eMHI TPOMAJISHU, 0OCOOM 63 TPOMaASHCTBA, IO JOCITIIA YOTHPHAAISATH POKIB,
MPAIOIOTh Ta HABYAIOTHCS B raly3i iHGOpMaIiHHUX TEXHOJIOT1H, a00 LIKaBIATHCS
II€I0 Tay3310, MOIUIAIOTE ifeosorito Opranizamii, BU3HAIOTH 1| BUKOHYIOTh BU-
mord ii CraryTy®'®. MaKTHYHO X KONEKTUBHUMM wieHamu OpraHizaiii MOXyThb
OyTH TpYyIOBI KOJEKTHUBH ITANPUEMCTB, YCTAHOB, OpraHi3amii, sKi NpalioTh B
ramys3i iHpopManiiHIX TEXHOIOTIH, 3aIliKaBJIeH] B pealizallii CTAaTyTHUX METH Ta
3aBianp Oprasizaiii, moguIsOTh ifeonoriro Opraxizanii, BU3HAIOTh 1 BUKOHY-
10Th BUMOTH ii CTaTyTy®*,

Meroro cTBOpeHHs misutbHOCTI OpraHizaliii € mpoBaHKEeHHS OCBITHBOI Ta HAYKO-
BOI JisIIBHOCTI, CIIPUSTHHS BIIPOBA/DKEHHIO 1H(OOPMAIIHHIX TEXHOJIOTIH B OCBITHIO
Ta HayKOBO-JIOCJIIIHY JiSUIBHICTD, 11 32CTOCYBAHHIO B yCiX rajy3sX rocrojgapcrsa,
HAYKH Ta OCBITH B YKpaiHi Ta cBiTi. OCHOBHIMH 3aBIaHHSIMH CTBOPEHHSA i (DYHK-
uionyBanus Oprasizauii €: MiIBUILEHHS PIBHSI 3HAaHb y Tany3i iHQpopMamiiHuX
TEXHOJIOTIH; CIIPUSHHSA MIKHApOAHOMY CHIBPOOITHUITBY B YCiX Taly3siX HayKH,
OCBITH Ta TOCHIOAAPCTBA; aKTHBHA y4acTh Y MKHAPOAHUX 1 HAIlIOHAJIHHUX HAYKO-
BUX Ta OCBITSHCHKUX IPOTrpaMax, POEKTax, IpaHTax, KOHPEPEHIisX, ceMiHapax
Tomo. Opranizalisi MOKe IPEACTABIIATH 1 3aXUILATH CBOI 3aKOHHI 1HTEpPECH, CBOIX
YIIEHIB Y Aep)KaBHUX 1 TPOMACHKHIX OpraHax, OpraHi30ByBaTH BiIIOYHHOK i 103-
B wieHiB Opranizaiiii Tomo. Sk BOa4aeThcs, rpoMajichka OpraHi3allis 3a CBOi-

512 JTykau C. C. 3aXucT NpaB y4acHUKIB TPyAOBHX TpaBoBinHocHH B IT-chepi. Tesu nonosisieil Ta HayKoBHX MOBiZOM-
JeHb ydyacHuKiB IX MikHapoaHOi HayKoBO-TIPAaKTHYHOI KOH(epeHIlii, ska npucBsueHa 50-piudio cTBopeHHs Kadenpu Tpy-
noBoro npasa HamioHaabHOro IOpHAMYHOTrO yHiBepcuTeTy iMeHi SIpocmaBa Mynporo (m. Xapkis, 11 sxoBTHs 2019 p.) /
3a 3ar. pes. O. M. Spomrenka. Xapkis: I[Ipaso, 2019. C. 79-80.

513 CratyT BeeykpaiHchkoi rpoMajichkoi opramisarii «YKpaiHcbka acoriaitis Gaxisiis inpopMaliiHuX TEXHOIOTIi»:
npoTokoi 3aransHux 360piB B[O «YA®IT» 28.11.2016 Ne28/11. URL: https:/cutt.ly/gfcINWO (nara 3BepHeHHs:
19.05.2020).

5 Ynencro B YA®DIT. Ogiyitinuii caiim Beeykpaincoroi spomadcvioi opeanizayii « Ykpaincoka acoyiayia gaxieyie
ingpopmayiiinux mexnonoeiiiy. URL: https://cutt.ly/XfcIBBFhttps:/cutt.ly/XfcIBBF (nara 3seprenns: 20.05.2020).
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MU QYHKIISIMH HaOJIMKeHa 0 NpoCHiIkoBOi, MPOTe HE MOXKE KOPHCTYBATHCS
3aKOHHUMH IpaBaMH i TapaHTIIMH NISTTBHOCTI MPOQCHIIOK, epeadadeHuMu y
3akoni Ykpainu «IIpo mpodeciiiti criiku, TXHi IMpaBa Ta TapaHTii TiSUTBHOCTI
Bim 15.09.1999 No 1045-XIV. Omxe, HiiCHO MOXXHA TOTOAMTHUCS 13 JTYMKOIO
C. C. JIykama, mo /Ui MMOCHJICHHS 3aXUCTy TPYIOBHX TIpaB, CBOOO]] Ta iHTEpECiB
¢axisuis [T-chepu, 0coda1MBO THX, XTO NPAIIOOTh Ha ITiJCTaBl TPYAOBOTO JIOrO-
BOpY, JOLIJIBHO OyJ0 O CTBOPHUTH NMPOQCIHIIKOBY OopraHizaumito mpariBaukis [T-
chepu Ykpainu®®, ska 3a 3ak0HOM Moria 6 OyTH yYaCHHKOM COLIaJIbHOrO Aia-
JIOTY 3 BUPILIEHHS MPOOJIEMHHX IHUTaHb, IO CTOCYIOTHCS OYyIb-SIKOTO CKJIaHHKA
rizHoi npani IT-npaniBHUKIB Ha JIep>KaBHOMY DiBHI.

BpaxoByroun 3HaunmicTs i crienuignicts 1T-cdepu, He0oOXiTHO TPYHTOBHO
MIpOaHATI3yBaTH MOJOXKEHHS 3akoHOoAaBuMX akTiB (KoHctutywii Ykpainu, Mixk-
HapoaHuX ctanaaptiB, K3nll Ykpainu Ta 3aKoHIB), 10 PEryIaMEHTYIOTh TBOPUY
TIpalio NpamiBHUKIB y 1ill cdepi 1 3’sicyBaTH, HACKUIBKY IXHI YMOBH ITpali € Trij-
HUMH Hapasi ge-tope.

Krnacuuni TpymoBi mpasa (IpaBo Ha Mpailto, MPaBo Ha BiAMOYHHOK, IPABO Ha
HaJle)kH1 Oe3MeYHi 1 3/10pOBi YMOBH TIpaili, IPaBo Ha CTPaiK TOILI0) K 000B’SI3K0-
Bi KOMITOHEHTH TiIHOI mpai npauiBHuKiB [T-chepwu, sik 1 Oyab-KUX NpalliBHUKIB
B YKpaiHi, 0a3yroTbcs Ha ctatTsix 43—45 Koncruryii Ykpainu, npaBo Ha coriajib-
HUH 3aXUCT 3aKPIMUICHO Y ¢T. 46 OCHOBHOTO 3aKOHY.

Buxopsiuu 3 TBopUOro xapakTepy rigHol npaii mnpaiiBHukis [T-chepu, HeoO-
X1JTHO 3ayBa)KUTH 11l i mosioxkeHHs crareii 41 ta 54 Koncrutynii Ykpainu, B skux
BIJIMTOBITHO 3aKPIIJICHO TIPAaBO KOKHOTO HAa BOJIOIIHHS, KOPUCTYBAHHS 1 PO3IIOPSIII-
JKCHHS CBOEIO BIIACHICTIO, pe3yIbTaTaMH CBOET IHTENEKTYaJIbHO1, TBOPYOT TisSUTBHO-
CTi Ta IPaBO KOXKHOTO I'POMaISTHAHA Ha PE3YJIbTATH CBOET IHTENIEKTYAIbHOI, TBOP-
40i TiSUTBHOCTI, aJKe HIXTO HE MO)KE€ BUKOPHCTOBYBATH a00 MOIIHNPIOBATH iX 63
Horo 3roju, 3a BUHATKAMHU, BCTAHOBIICHUMH 3aKOHOM. ¥ cT. 54 OCHOBHOTO 3aK0-
HY 3aJIeKJIapOBaHO TaKOX rapaHTYBaHH: IpoOMajsiHaM CBOOOM JIITEpaTypHOi, Xy-
JI0KHBO1, HAYKOBOI 1 TEXHIYHOI TBOPYOCTI, 3aXUCTY IHTEJEKTYaJIbHOI BIACHOCTI,
iXHIX aBTOPCHKHX IIpaB, MOPAJIbHUX 1 MaTepiajbHUX 1HTEpEeciB, 10 BUHUKAIOThH
3 OIJISAY Ha Pi3HI BUIM IHTENEKTYaIbHOI JisIIbHOCTI.

3HavyHUl BIUIMB Ha HaliOHANbHE 3aKOHOAABCTBO, IO PETYJIIOE TiJHY IMPALI0
npauiBHUKIB B [T-cdepu y cBiTi, 1 B YKpaiHi TaKOXK, 31HCHIOIOTH OJIOXKEHHS MiX-
HapoaHo-npaBoBux npunucie OOH i MOII, siki BmuBatoTh Ha GopMyBaHHS coO-
iaTbHOT MOMTUKK Y psaiB. 30kpemMa, y 1. 11 [exnapaii npunanumis «IloOymxosa
iH(pOpMaIIfHOTO CyCIiNbCTBA — TJI00aNbHa 33a7a4a y HOBOMY THCSUOJITTI BiX
12.12.2003 (OOH) 3ayBaxKyeThCs, 10 «MOJIOb € MaWOYTHIM TPYJOBHM peCyp-
COM, SIKHH Bixirpae npoBigHy poib y crBopenHi IKT i mBuie iHIIMX OCBOOE 11

515 JTykamr C. C. 3axucT npas y4acHHMKiB TPyI0BUX TpaBosigHocuH B IT-cdepi. Te3u n0mosijeil Ta HAyKOBUX TOBiIOM-
neHb ydacHHKiB IX MikHapoaHO! HayKOBO-IPaKTHYHOI KOH(epeHIii, ska mpucBsyeHa 50-piudio CTBOpeHHs Kadenpu
TpyzoBoro npasa HauionansHoro ropuamdHoro yHiBepcutery imeni SIpociasa Mymporo (M. Xapkis, 11 sxotast 2019 p.) /
3a 3ar. pex. O. M. SIpourenka. Xapkis: IIpaso, 2019. C. 80.
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Po3zoin 4

TexHojorii. OTKe, BAPTO HAAATH Tl MOXKIIMBICTh BUNTHCS, TBOPUTH, BHOCHUTH CBIii
BKJIaJI, 3afiMaTHCS TiAMPUEMHHIILKOIO MISUTBHICTIO 1 OpaTH ydacTh B MPUAHSTTI pi-
menb. OcoOJIUBY yBary MU IOBHHHI NIPUALIATH TUM MOJIOIUM JIFOJSM, SIKi IIOKH
HE MafOTh MOXIIMBOCTI ITOBHOIO MipOI0 KOPHCTYBATHCS IepeBaraMy, HaJaHHUMH
IKT»*%®. 3a3HaueHuii IPUHLMI € BaXIMBUM JIsl IIPABOBOIO PETYIIOBAHHS TAKOi
KOMITOHEHTH TinHoi mparii [T-mpariBHUKIB mepeBakHO MOJIOI, K ITOBHA, IPOAYK-
THBHA, BITFHO 0OpaHa i cripaBeinBa 3afHATICTD 3 MOMJIMBICTIO OTPUMAaHHS TIPO-
(eciitHoi ocBiTH 1 po3BuUTKY B [T-cepi.

BaxnmuBUMH 11 IPAaBOBOTO PEryJIFOBaHHS TBOPYOi iHTEIEKTYaIbHOI Hpami
IT-npaniBHUKIB, SKili TPUTAMaHHUH AWCTAHIIMHUKA XapakTep, 30KpeMa Ha yMO-
Bax aytcopcuHry, € mnonoxenHs Konsennii MOII npo nagomnuy mpaitio Ne 177
Bin 1996 p.5Y, ska pernamenTye Taki MUTaHHA: NpaBa HAJOMHUKIB Ha CTBOPEHHS
opranizaniii a00 BCTyI 10 opraHizamiii 3a iXHIM BIaCHUM BHOOpPOM Ta Ha y4acTh
y JISUTBHOCTI TaKUX OpraHi3ailiil; 3aXuCT BiJ JUCKpUMIHAIT B Tamy3i mparii i 3a-
HSITh; 3aXUCT B Taly3i Oe3MeKH Ta TirieHy IMpari; omjiara Mmpari; 3aXUcT UIIIXOM
BCTaHOBJICHUX 3aKOHOJIABCTBOM CHCTEM COLIaJIbHOIO 3a0€3MeUeHHs; OCTYIl 10
npodeciiiHoT MiATOTOBKM; BCTAHOBJICHHSI MiHIMaJIbHOTO BiKy NpPUIMaHHS Ha po-
00Ty 41 AOMYCKY A0 TPYAOBOI JIsUTLHOCTI; 3aXUCT MAaTEPHHCTBA. YKpaiHa Hapasi
He patudikyBaia o KoHBEeHII0, 110 TalbMye MPOIeC YAOCKOHAICHHS HaIliOHAIb-
HOTO MyOJIIYHO-TIPABOBOTO PErYJIFOBaHHS TITHOI Mpalli BCIX «IUCTAHIIHHUKIBY,
i IT-npaiiBHUKIB TAKOXK.

Heo6xinHo 3ayBaxuti HopMH 1ie oniel Konsenii MOII npo 3a0e3neyeHHs
MamuH 3axucHuME mpuctposmu Ne 119 Big 1963 p., ska paTudikoBaHa Hamorw
KpaiHOIO 1 € YaCTHHOIO HAIlIOHAIBHOTO 3aKOHOAABCTBA. 3rifHo 3i cT. 1 miei Kon-
BEHIII] «MalIMHAMH{ BBaXAIOTHCS BC1 MAIIMHM, HOB1 W YXKHBaHi, IKi IPUBOIATHCS
B Jif0 OyIb-sIKOIO CHIIOIO, KpIM IIFOACHKOI». BinmoBimHo mo ct. 6 Bkazanoi Kon-
BCHIIT «BUKOPUCTAHHS MAIlUH, OyIb-IKy HEOC3IEeUHY YaCTHHY SKHUX, Cepel HUX
i poboui wactuamM (poboUy 30HY), HE 00NAJHAHO HAJCKHUMH 3aXHCHUMH ITIPH-
CTPOSIMH, 3a00pOHSIETHCS 3aKOHOIAaBCTBOM KpaiHH abo HoMmy 3aro0iraroTs 3a J10-
MIOMOTOI0 1HIMX OJHAKOBO e(eKTHBHUX 3axofiB. OnHak, Ko 1s 3a00poHa HE
Moxe OyTH JIOTpHMaHa MOBHICTIO, HE CTBOPIOIOYH MEPEIIKO/ Il BUKOPHCTaHHS
MaIlHY, 11 JOTPUMYIOTCS Ti€I0 MipOI0, SIKOIO 1€ JIONYCKae€ BUKOPUCTaHHS Mallli-
Hm»°*8, Brasanuii JokyMeHT OyB po3po0eHH it 10 TIOSIBM KOMIT IOTEPHUX MAIIUH,
TOMY BiH HE BiIOMBa€ Cy4acHHX ITOTpeO MpaliBHUKA y 3aXHCTI MiJ 4ac poOoTH 3
Hero. Ha namr mornsin, MOIT noBrHHA po3poOHTH CydacHUI MiXKHApPOJIHHUHA CTaH-
JIapT mparli Ha KIITaIT PerioHalIbHOro cTanaapty npaui — Jupexrusu 90/270/€EC

516 Jlexnapauis npunmmnis «IloGynosa indopmauiiinoro cycrinbcTsa — 1106a1bHa 3371248 y HOBOMY THCAHOJIITTI BiJ|
12.12.2003, (OOH). Ogiyitinuii caiim Bepxoenoi Paou Vipainu. URL: https://zakon.rada.gov.ua/laws/card/995_c57 (nara
3epHeHHs: 20.06.2020).

517 Kongennis MOII npo HagomHy nparo Ne 177 Big 1996 p. / MOIL. Koxsenuii Ta pexomenauii. 1965-1999. XKe-
Hepa. 2001. T. 2. C. 1477-1486.

518 Konpenuis MOIT npo 3a6e3neuenns Mamus 3axuchumu npuctposvu Ne 119 Bin 1963 p. Opiyiiinuii catim Bepxos-
Hoi Paou Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/993_064#Text (nata 3seprenns: 20.06.2020).
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BiJ 29 TpaBHs 1990 p. npo MiHIMaibHI BUMOTH O€3MeKU Ta 340pOB’sl Ipu poOOTi
3 eKpaHHUMH TIPUCTPOIMU°,

3Ha4yHy poJib y 3a0e3MeueHHi OBHOI, MPOAYKTHBHOI, BIIBHO 00paHofi 1 cripa-
BEUIMBOI 3alHATOCTI AK CKIamHUKa rigHoi npami IT-¢axiBuiB BigirparoTs momo-
senns Konsennii MOII npo npusathi arentctsa 3aitnarocti Ne 181 Big 1997 p.5%,
Xoua Bkazana KonBeHuis e He parudikoBana YKpaiHOo, IPOTE BiIIOBIIHO 10
crareit 36-39 3akony Ykpainn «IIpo 3aifHsaTictes Hacemenus» Bin 05.07.2012
Ne 5067-VI°2 e nepen6adaroThcsi OCHOBHI 3acaju JsILHOCTI Cy0’€KTiB Toc-
M0JJapIOBaHHs, SIKi HaJJalf0Th MOCIIYTH 3 OCEPEIHHUIITBA Y MPaleBIaIITyBaHHI, Ta
Cy0’€KTIB TOCTIOJAPIOBAHHS, SIKi 31IHCHIOIOTh HAMaHHS TPAIiBHUKIB JJIS TI0/1a)Tb-
LIIOr0 BUKOHAHHS HUMU PoOOTH B YKpaiHi B iHIIMX pOOOTONABIIIB, SIKI FAPMOHI30-
BaHi 3 monoxxeHHssMA Kouentiii MOIT Ne 181. 3aBasku num HopMaMm B YKpaiHi
cthopMmyBaacst BemMKa KiIBKICTH crierianizoBaHux |T-pekpyTHHTOBUX IpHBAT-
HUX areHTCTB.

MeToro IisTTBHOCTI IIUX areHTCTB € He JIMIIE MOUIYK Ta Mif0ip ImepcoHary s
poboronasiiB IT-cdepn, BoHNU € 1mIe eheKTUBHUM IHCTPYMEHTOM, IO Ja€ 3MOTY
30UIBIINTH BapTicTh Ta NMpuOyTKOBicTh IT-0i3Hecy B Ykpaini. Taki areHTcTBa
MaroTh ITOCTIHHO OHOBJIIOBaHY 3HauHy 0a3y nanux IT-¢axiBuis. [T-pexpyrepn nnx
areHTCTB 3MIMCHIOIOTH AKICHUH Mpe-CKPUHIHT (TeCTyBaHHS MPOQeciHHUX KoMIIe-
tenuiit) 3 IT-npodecionanamu, ajke po3yMitoTh MOBY «aHTIiIHUKIBY», IPOBOJASTH
000B’s13K0BE TIONIEpETHE IHTEPB 10, TIEPEBIPKY PiBHS aHIITIHCHKOI MOBH Ta HasB-
HOCTi HeoOXxigHnx HaBWYOK (soft skills — anrm. «M’sKki» HaBUYKH, yHIBepCalbHI
KOMIICTEHIII1, sIKi HabaraTto Ba)k4ue BUMIPSITH KUTbKICHUMH ITOKa3HUKAMH, 1HOJI X
Ha3MBalOTh OCOOMCTUMH SKOCTSIMH, TOMY IIIO BOHH 3aJI€XKAaTh BijJ XapakTepy JIo-
IUHA 1 HaOyBarOThCS 3 OCOOMCTHUM JOCBiIOM (KOMYHIKaOEIbHICTh, BMIHHS Tpa-
LIOBaTH B KOMAaHIi, KPEaTHBHICTb, IyHKTYaJIbHICTh, BPIBHOBaXEHICTbh); hard
skills — anriI. «KOpPCTKi» HAaBUYKH, MTPpodeciiHi HABHYKH, SKHM MOXHA HABUHTH i
SIKI MOYKHA BUMIPSTH YU MEPEBIPUTHU 3a JOMOMOTOIO ICIIUTY TOIIO (Habip TeKCTy
Ha KOMII FOTepi, 3HAaHHS 1HO3eMHOi MOBH, BUKOPHCTaHHS KOMIT IOTEPHUX IpOT-
pam)®?2, IT-pekpyTepH 3aBxI YBaxKHi 10 JeTaleil MoTeHLiiHoro poboToaaBLs B
IT-cdepi: mo crek TexHONOTIH (MOPTdENiB TEXHONOTIH, 3 SKUMHU MPALIOE Ta YU
iHma IT-kommnaHist), 0coOIMBOCTEH MPOEKTIB, KOPIOPATUBHUX L[IHHOCTEH, 1HIM-
BilyanbHuX noGaxkaHb HOTeHUilHOro poboTomasus Tomo®?, Taxi crnenudivsi i

519 Mupextusa 90/270/€EC Bin 29 Tpasus 1990 p. npo MiHiMaIbHi BUMOTH GE3MEKH Ta 3/10pOB’sl TIPH POOOTi 3 eKpaH-
Humu npuctposimu. Catim Byocmanoapm cepeic dokymenmie onaatin. URL: http://online.budstandart.com/ua/catalog/doc-
page.html?id_doc=66214 (nara 3Bepuennsi: 22.06.2020).

520 Kongenutist MOII nipo npuBatHi arentctsa saitustocti Ne 181 Bin 1997 p. Ohiyitinuii caiim Bepxosnoi Padu Ypainu.
URL: https://zakon.rada.gov.ua/laws/card/993_046 (nara 3sepuenus: 20.06.2020).

521 [Tpo 3aituaricts Hacenenns: 3axon Ykpainu ix 05.07.2012 Ne 5067-VI. Bidomocmi Bepxosnoi Padu Vipainu.
2013. Ne 24. Cr. 243.

522 Yro takoe hard u soft skills? B uem pasuuia? Uro Baxnee? Caiir Llentp Tectuposanus u passutus «'ymanutap-
Hble Texuonorum». URL: https://proforientator.ru/about/#tocontent (zara 3seprenns: 25.06.2020).

523 IT Recruitment Solutions: crienpaim3npoBatHas peKpyTHHIOBAs KOMIIAHHs, OCYLIECTBIIAOLIAs ONEPATHBHBIN MTOUCK
U KadecTBeHHbIH nonbop UT-nepconana st ykpausckoro u 3apybextoro 6usneca. Caiir ITRS.UA. URL: https://itrs.
ua/#advantages (nata 3BepreHHs: 25.06.2020).
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skicHi mociayru B [T-cdepi cremianicTi Jep)kaBHUX LEHTPIB 3aHHATOCTI HE MO-
KYTh Ha/IaBaTH 3 00’ eKTUBHUX NpuunH. LleHTpn 3ariHsaToCcTi JepikaBHOI CIry:xOu
3alHSTOCTI 32 CBOIMH (DYHKI[IOHAJHbHUMH TOBHOBKEHHSIMH € yHIBEPCAIbHUMHU
CTPYKTypamu, SIKi TOBHHHI HaJaBaTH MOCIYTH 3 MOUIYKY 1 MiI00py MpaniBHUKIB
y Oynap-siKkiit Tamy3i ekoHOMiKd. CHIBpOOITHUKY IIMX MEHTPIB HE CIICiaNi3yIOThCS
Ha MOUIYKY 1 mi00pi MOTEHIIHUX MPAI[IBHUKIB OKPEMO B3SITOI rally3i eKOHOMIKH.
VY mi3HaBaJbHOMY aCIeKTi, BpaXOBYIOUH MTOUIMPEHHS Mepexi [HTepHeT y Binnane-
HUX paiioHax YKpaiHH, BapTO 3ayBKHUTH, IO 32 HOPMAMHU YHHHOTO HAIIOHATEHOTO
3aKOHOJJABCTBA MPO MPAII0 Ta 3aWHATICTh, i 32 OCHOBHUM MPUHIIUIIOM TPYJIOBOT'O
npaBa — cBOOO/IOI0 Tpari, He epedaueHa MpaBoBa pPeriaaMeHTallisi CaMOIIOIIYKY
pobotu cepex IT-cnemianicTiB uepe3 aapTepHATHBHI [HTEpHET-KaHAIH, HAHTIOMY-
JAPHIIIUMHE cepefl SKUX 3aluIIaloThca Hapasi caittu Jxun, LinkedIn, DOUS?,

Jeranmizaiis KJIJaCHYHUX TPYAOBHX mpaB npaniBHukiB [T-cepu BindyBaeTbes
y noJjoxxeHHsIX Kozpekcy 3akoHiB Ipo mpamio YKpaiHu. 3aKOHOIaBelb Y HOMY
JIOKYMEHTI He 3ayBaKye *OIHOI rapaHTii y cdepi mpaiii, sika 0 cTocyBajacs came
¢axiBuiB Bka3aHoi chepu ingycTpii. Ha mymxy C. C. Jlykami, 3 SIKOIO LiJIKOM IT0-
TOKYETHCS 1 aBTOP, IJIS 3aXUCTY TPaB YYaCHUKIB TPyAoBUX BimHOcHH B IT-cdepi
HeoOXigHO BHeCTH 3MiHHN A0 Komekcy 3akoHIB mpo mpaifo YKpaiHd B HampsiMi
3aKpITUICHHS! MOXKIIMBOCTI YKJIaJIeHHSI TPYAOBOTO JAOTOBOPY B €NEKTPOHHIN (op-
Mi, BU3HaYCHHI BUMOT HOr0 YHHHOCTI Ta MOPSIKY YKJIAJICHHS, BUSHAYUTH ITOPSJIOK
3aXHMCTy TPYJIOBHX IpPaB CTOPiH ENEKTPOHHOTO TPYIOBOTO J0roBopy°>. Ha Hamr
TIOTJISI/I, BAPTO PO3POOHUTH KOHCTUTYTHBHHUM JOKYMEHT — THIIOBY (OPMY TpPYIO-
BOTO JOTOBOPY 3 npariBHUKOM [ T-cdepu, sskuit MoxHa Oye yKiIagaTH i MICbMO-
BO, 1 B €JIEKTPOHHIH (hopMmi.

UncnenHi 0coOMMBOCTI IPAaBOBOIO PEryJIIOBaHHS Ipani iHo3eMHuX [T-npode-
cioHaJliB mependaveHi y JesikUX 3aKoHax sk creuianbHoro (y cdepi mpari), Tak i
KOMIUIEKCHOTO XapakTepy.

BpaxoByroun BajxJIMBY KOMIIOHEHTY TiJHOI mpalli, K ITOBHA, IPOJYKTHBHA,
BIJIbHO OOpaHa 1 crpaBeUIMBa 3alHSATICTb, PO SIKY BXKE BHIIE 3ayBa)KyBaJlocsd,
OaxkaHo 3’siCyBaTH HacamIlepes JAesKi HOPMH CHeELiaIbHOro 3akoHy YKpaiHu
«IIpo 3aitnsTicTh HaceneHHs» Big 05.07.2012 Ne 5067-VI5%, B sxomy persameH-
TYIOThCS TUTaHHs npatesiamrysans [T-npodecionanis, ane iHO3eMHUX.

VY cr. 1 BKa3aHOTo 3aKOHOJIABUOTO KTy HAJA€ThCS BH3HAYCHHS 1HO3EMHHM
IT-nmpodecionanam — me iHO3emIi a60 ocoOu 0e3 rPOMaIHCTBA, SIKI 3alMarOTh
MOCaIH, OB’ s13aH1 3 PO3POOJICHHSM Ta BIIPOBAHKECHHIM PE3yJIbTaTiB KOMIT IOTEp-
HOTO IIpOrpamMyBaHHs (OIepamiifHOl CHCTEeMH, KOMIT IOTEPHUX MPOTpaM Ta IXHIX

524 fx nporpamicTu (i He Tinbku) mykawTh poboty y 2020-my. Pesympratum omutysamms. Caiit DOU.UA. URL:
https://dou.ua/lenta/articles/job-survey-results-2020/?from=menu (zara 3BepHenHs: 25.06.2020).

525 JTykamt C. C. 3aXucT NpaB yqacHUKiB TPyOBHX TpaBoBigHOCcHH B IT-chepi. Tesu nomnosiseil Ta HayKoBUX MOBiZOM-
JieHb ydacHuKiB IX MiXHapoHOT HayKOBO-IIPaKTHYHOT KOH(EepeHLil, sika npucBsyeHa 50-piudto cTBOpeHHs Kadenpu Tpy-
noBoro npasa HamioHabHOro ropuauyHOro yHiepcurery imeni SIpocmaBa Mynporo (m. Xapkis, 11 sxostHst 2019 p.) /
3a 3ar. pen. O. M. SIpomrenka. Xapkis: IIpaso, 2019. C. 80.

5% [Ipo 3aiinsTicT HaceneHHs: 3akoH Ykpainu Bin 05.07.2012 Ne 5067-VI. Bidomocmi Bepxosnoi Paou Vkpainu.
2013. Ne 24. Cr. 243.
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KOMIIOHEHTIB, BeO-CaiiTiB, OHJIAWH-CEPBICIB) Ta KpunTorpadidHux 3acobiB 3axu-
cTy iHdopMallii B IOpUANIHUX 0c00ax, M0 3MIHCHIOIOTH MisTTBHICTD 13 KOMIT FOTEep-
HOTO TIPOTPaMyBaHHsI SIK OCHOBHHMM BHJI €KOHOMIYHOI JisuTbHOCTI 3a HarmioHans-
HMM Kacu(dikaTopoM BHIB eKOHOMIYHOI fisnbHOCTI. Bimmosinuo no cr. 42! 3a-
3Ha4YeHOro 3akoHy Ifo kateropito IT-mpodecioHaniB BimHECEHO IO 0COOMHBOT
KaTeropii iHo3eMIIiB Ta ocib 6e3 rpoMaTHCTBa, SIKi IPETEHYIOTh Ha MpareBaml-
TyBaHHS B YKpaiHi. OcoOIMBOCTSIMH TIpaneBIaITyBaHHS Ii€l KaTeropii iHo3eM-
LB € BiJICYTHICTh BCTAHOBJIEHOI BUMOTH III0JI0 MiHIMaJIbHOI 3apoOiTHOI TUIaTH Y
pasi oTpuMaHHS pPOOOTO/ABIIEM J03BONTy HA 3aCTOCYBAHHS iXHBOI Ipalli, Ta CTPOK
JT IOTO JTO3BOJTY HAJAETHCS HE OLIBII SIK HA TPH pOKI/I527. Sk BOauaeThCs, Taki
YMOBH III0JI0 OIIATH IIpalli He BIAMOBIAAI0TH BUMOraM CIIPaBeAINBOI OIIaTH Ipa-
1Ii 32 TOJIOKCHHSAMHU 1/1eT T1THOT mpalli, MOTiPIIYIOTh CTAHOBHUIIE TAKUX MpPAIliBHU-
KiB Ha PUHKY Tpalli, HOPiBHSAHO 3 yCiMa IHIIMMHU ITpal[iBHUKaMH B Halllii KpaiHi.

Buxoasun 3 €BpOIHTErpamiifHO] CTPATEriYHOI METH HAIIOl Aep)KaBH, OakaHO
3ayBa)XKUTH B KOHTEKCTi IIHOTO AOCHIpKeHHS cT. 390 Yromu mpo acormiamiro Mix
VYxpaiHoro, 3 oHi€T cTOpoHH, Ta €BponerchkuM Cor30M, EBPONICHCHKUM CITIBTO-
BapUCTBOM 3 ATOMHOI €HEprii Ta iXHIMH Jiep/kaBaMU-4JICHAMH, 3 iHIIOT CTOPOHK 2,
3 SIKOT BUIUIMBAE, 10 e)EKTUBHICTh MPABOBOTO PEryJIFOBaHHS I'iHOT mpari ¢axis-
uiB IT-chepu B YipaiHi 3a1€KUTH BiJ YCHIIIHOI ITTAHOMIpHOT iMIUIEMEHTaIii Ha-
LIOHAJIFHUX CTpaTerii iHpopmamniliHoro cycniibcTBa Ykpainun ta €C, po3BUTKY
BCEOXOILTIOI0U01 HOPMAaTHBHO-TIPABOBOI 0a3M JIJIsl €IEKTPOHHUX KOMYHIKalii Ta
po3mupeHHs y4yacti YKpainu y gocnignii gisuisHOCTI €C y cdepi IKT.

VY monoKeHHSX IHIIOTo 3acaJHIY0r0 JOKyMeHTa — 3akoHy Ykpainu «IIpo Oc-
HOBHI 3acajy po3BUTKY iH(popMmariiiHoro cycrinberBa B Ykpaini Ha 2007-2015 po-
ku» Big 09.01.2007 Ne 537-V5%, saxuit napasi He BTpaTuB uMHHOCTI, y Po3aini II
«3aBmaHHS, T Ta HAIPSIMHU PO3BUTKY iH(OPMAIITHOTO CyCHiIBCTBA B YKpaiHi»
3a3HAaueHo, IO B HAIIil AepkaBi U1 PO3BHUTKY iH(OPMAIIITHOTO CyCHiIbCTBa
HEOOXI/THO Mi/IBUIINTH HalliOHANBEHY KOHKYPEHTOCIIPOMOXKHICTB 32 paXyHOK pO3-
BUTKY JIFOJICBKOTO TMOTEHIlially, HacaMIepell y BHCOKOIHTEIEKTyalbHUX cdepax
mpari, a TakoX pOo3IUpUTH ekcropTHuil moteHmian IKT-inaycrpii Ykpainm.
B Po3gini 111 «HamioHansHa TOMITHKA PO3BUTKY iH()OPMAIITHOTO CyCITiIbCTBA B
VYxpaini» i Pozaini IV «OpranizaniifHo-nipaBoBi OCHOBH PO3BHUTKY iH(pOpMAaIliii-
HOTO CYCIiJIbCTBA B YKpaiHi» aKIEHTY€EThCS NPIOPUTETHICTD y 3a0€3Me4eHHI M-
roroBkH ¢axiBuiB 3 IKT. [lepxaBa Takok rapaHTye COPUSHHS Y TiSUTBHOCTI Clie-
miaxi3oBaHUX Oi3HEC-iHKY0aTOpiB, TEXHOMAPKIB, TEXHOIOIICIB, IICHTPIB BUCOKHAX
iH(opMaLifHUX TeXHONOTIH Ta IHIMX iHHOBaniiHuX cTpyKTYp 3 IKT, siKi, Ha Ham

527 Pos’sicuenns [onosroro ynpaeninns Jlepxnpani y Jminponerposcbkiii o6nacti. 29.08.2019. Odiyiiinuii caiim

Tonosnozo ynpaeninns Jepocnpayi y Juinponemposcokiti ooaacmi. URL: http://dp.dsp.gov.ua/news-1931.html (nara
3BepHeHHs: 20.06.2020).

528 [Tpo patudikaito Yroau npo acouianito Mix YkpaiHoto, 3 onniei croponn, Ta €sporeiicbkum CorozoM, €Bporneii-
CHKHMM CIIIBTOBAPUCTBOM 3 aTOMHOI €Heprii i IXHIMH Iep)kaBaMU-WICHAMH, 3 IHIIOI CTOpoHM: 3aKOH YKpaiHHM Bix
16.09.2014 Ne 1678-18. Bioomocmi Bepxoeroi Paou Vipainu. 2014. Ne 40. Cr. 2021.

529 TIpo OcHOBHI 3acaju po3BUTKY iH(OpMaIiiiHOrO cycninbeTBa B Ykpaini va 2007-2015 poku: 3akon Ykpainu Bin
09.01.2007 Ne 537-V. Bidomocmi Bepxosnoi Paou Yipainu. 2007. Ne 12. Cr. 102.
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TIOTJISAT, MOKYTh IIIe BUKOHYBAaTH ¥ (PYHKIIIT MOTEHIIHHUX POOOTOIABIIB BKa3a-
HUX (axiBLiB.

Jamni BapTo mpoaHasizyBaTH HOPMH 1€ OJJHOTO Ba)KIIMBOTO 3aKOHY YKpaiHu
«Ipo nepkaBHy MiATPHUMKY PO3BHUTKY IHIYCTpil NMPOTpaMHOI MPOAYKII» Bif
16.10.2012 Ne 5450-VI5% y TIpeamOyni SKOro 3a3HAYEHO, 110 BiH CIPAMOBAHMIH
Ha (OPMYBaHHS CIPHUATIMBUX YMOB PO3BHUTKY iHAYCTpii MPOrpaMHOi MPOIYKIIil
YKpaiHu 1 CTBOPEHHS BUCOKOIIPOIYKTUBHUX POOOYHX MICIb, 3aTyUeHHS 1HBEC-
THUIIiH, 30UTBIICHHS 00CSTIB BUITYCKY BUCOKOTECXHOJOTIUHOI MPOAYKIIT, CTUMYITIO-
BaHHS HAYKOMICTKOT'O €KCIIOPTY Ta IMIIOPTO3aMIllleHHs, peasi3allilo HayKOBO-
TEXHIYHOTO MOTeHIiany YKpainu. Binpasy BapTo 3ayBaskuTH, 1O 10 TPOTPaMHOT
MPOIYKIT HaIeXKaTh: Pe3yJIbTaT KOMI IOTEPHOTO MIPOrpaMyBaHHsI Y BUTJISAI OIe-
pariifHOT CHCTEMH, CUCTEMHOI, IPUKIIAIHOI, pO3BaXKaIbHOI Ta / a00 HaBYAIBHOT
KOMII'F0TepHOI TporpaMu (iXHIX KOMITOHEHTIB), a TaKOXX y BHUIJISAlI iHTEpHET-
caiiTiB Ta / a00 OHJIAH-CEPBICIB Ta JOCTYITY O HHUX; NPUMIPHUKH (KOTIii, eK3eMII-
JSIpY) KOMIT FOTEPHUX TIPOTPaM, iXHIX YaCTHH, KOMIIOHEHTIB y MartepianbHiii Ta /
abo enexTpoHHINA dopmi, 30KpeMa y Gopmi koay (koxiB) Ta / abo MOCHIaHb s
3aBaHTa)XKEHHS KOMIT IOTepHOI mporpamu T1a / abo iXHiX 4aCTHH, KOMIIOHEHTIB y
¢dopmi koxy (KOHiB) IS aKTHBAIii KOMIT IOTEPHOI MPOTrpaMu 4u B iHIIIH (opmi;
OyIp-AKi 3MiHH, OHOBJICHHS, TOJATKH, JOIOBHEHHS Ta / a00 po3mupeHHs (QyHK-
iOHATy KOMII'IOTEPHUX MPOrpaM, MpaBa Ha OTPUMaHHS TaKHX OHOBJICHbB, 3MiH,
TOJIATKIB, JOMOBHEHB MPOTATOM MEBHOTO TEPioAy dacy; Kpumrorpadigai 3acodu
3axucTy iHopMarii>.

3 MoJokeHb BKa3aHOTO 3aKOHY BHILIMBAE, IO IHIYCTPIsl IPOrPaMHOI MPOILYK-
uii Ykpainu — ne cepresuHa Bciei [T-inaycrpii, a ii 6a3ucoM, 6€3CyMHIBHO, BH-
CTyHaroTh TBOpYI, iHTeNeKTyansHi IT-daxisui, Hacammepen, nporpamictu. Po3-
BUTOK IIi€1 1HAYCTPil HE MOMXJIMBUN 0€3 MOBCSIKICHHOTO 3a0C3MCUCHHS TiIHUX
ymoB npaui Beix [T-npariBaukiB B YKpaiHi Ha piBHI perioHajJbHUX CTaHAAPTIB
npaui €C ta 6e3 mijBuILEeHHS PiBHS (axoBol MiATOTOBKH 32 L€l Npodeciero mpo-
TAroM XUTTs. OTKe, BINOBITHO 0 CT. 3 3a3HaUeHOro 3aKoHy YKpaiHu cepen
MPIOPUTETHUX HAIMPSMIB JEPKaBHOT MIATPUMKH PO3BUTKY 1HIYCTpii MporpaMHoi
NpoxayKuii nepeadayeHi Taki: yI0CKOHAIEHHS MTOJJaTKOBOT'0, MUTHOT'O, BaJIFOTHO-
r0, TPYZIOBOT'O Ta MEHCIHOTO 3aKOHOJIAaBCTBA B YACTHHI, L0 PETYJIIOE TIsUTbHICTh
IHAYCTpii MPOrpaMHOi MPOMYKIii; 30LIbIIEHHs KUILKOCTI BUCOKOMPOAYKTHBHUX
po6ouMX MicIpb B iHAYCTpii MpOrpaMHOi MPOAYKL{i2, I3 BKa3saHUX NPIOPUTETHUX
HaIpsSMIB BHUIUIMBAE, IO Hapasi HEOOXiMHO CTBOPIOBATH KOMIUICKCHUH 3aKOHO-
JaBYMi aKT MPO 3MIHHU 0 YMHHOTO 3aKOHOJABCTBA, 30KpeMa TPYyIOBOTO Ta IICH-

530 [Ipo nepkaBHy MiATPUMKY PO3BHTKY iHIyCTpii IporpamMHoi npoyKiii 3akon Ykpainu i 16.10.2012 Ne 5450-VI.
Bioomocmi Bepxoenoi Paou Vkpainu. 2013. Ne 47. Cr. 656.

531 TIporpamHa mpotyKiist Ta ii onojatkysanHs: po3’scHenns [onosHoro ynpasiinus JIOC y TepHOMinbebKil 06macTi.
Odiuiiiauit nopran FonosHoro ynpasninus J®C y Tepromninbcekiii o6nacri. 06.02.2018. URL: https://cutt.ly/Ufj12Gd
(nara 3BepHeHHs: 25.06.2020).

532 [Ipo nepkaBHy MiATPUMKY PO3BUTKY iHIyCTpii IporpamMHoi npoykiii 3akon Ykpainu Big 16.10.2012 Ne 5450-VI.
Bioomocmi Bepxoenoi Paou Ykpainu. 2013. Ne 47. Cr. 656.
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CiifHOTO, SIKUi1 OM TOJNIIIIIyBaB YMOBH TIpalli i piBeHb NEHCIHHOTO 3a0e3meYeHHs!
npodecionainiB IT-chepu, HabnMkaB OM X 10 KOHIENTYAIBHO 3aralbHONPUNHS-
THUX HOPM 1 CTAaHIAPTIB TiAHOT mpali.

[urtannag mominmmenHs 6e3neku npami [T-mpamiBHUKIB SK KITFOYOBOI KOMITO-
HEHTH TiIHOI mparli 3rigHo i3 HopMaMu 3akoHy Ykpainu «IIpo oxopoHy mpari»
Bia 14.10.1992 Ne 2694-X11°5%, 3akony Vkpainu «IIpo 3aranbH0000B’A3K0BE aep-
JaBHE collialbHe CTpaxyBaHHs» Bix 23.09.1999 Ne 1105-X1V5% ta 3akony Ykpai-
HE «IIpo 3aTBepKEHHS 3aralIbHOIEP)KaBHOI COLIaIbHOI IPOrPaMK MOJIMIICHHS
cTaHy Oe3IleKkd, TiTi€HU Ipami Ta BUpoOHUYoro cepenouma Ha 2014-2018 pp.»
Binx 04.04.2013 Ne 178-VII5% (sxuii He BTpaTUB YMHHOCTI i CLOTOJIHI), PETyIIrO-
1oThes Ui [ T-mparfiBHUKIB, SK 1 U BCIiX MpamiBHUKIB. [IpoTe BpaxoByrOUH, 110
TBOpYA IHTEJEKTyallbHa AisUbHICTE 3a IT-podecisMu € mparero 3 BUCOKOIO Ha-
MIPY’KEHICTIO, SIKa IPOAYKYE CHHPOM KOMIT I0TEPHOI BTOMH Ta CHHAPOM KOMIT FO-
TEPHUX OYEH, PAJMKYJIONATIIO Ta 3aXBOPIOBAHHS KHCTEBHUX M SI3iB TOIIIO, BaXIIH-
BO 3ayBakUTH, 0 y JloxaTky 2 1o 3aranpHo/iepKaBHOI coLlialIbHOI IIPpOrpamy 110-
JIMIIEHHS CTaHy Oe3IeKu, TirieHn npani Ta BUupoOHHYoro cepenosuina Ha 2014—
2018 pp. 3amnmanoBaHa po3poOka MiHICTEpPCTBOM OXOPOHH 310pOB’s YKpaiHu
«KpwurepiiB XpoHIYHOT BTOMHU y NpPaLliBHHUKIB 32 MPO(decisIMU 3 BUCOKOIO Harpy-
KeHicTIo mpaii» Tta «KputepiiB i mopsaky BH3HauYeHHS NPO(ECiHHOrO pU3UKY
panuKyJonartiii Ta TEIIOBUX YPaXXEHb 3 METOI0 X MpoQiIakTHKWy. 3a3HauyeHi
JOKYMEHTH € BXJIMBUMHU ISl po3poOKH poboToaasisiMu B IT-cdepi Bixnosiza-
HUX MPOGUTAKTHYHKUX 3aX0iB. Bike 3apa3 Oararo penrabenpHux IT-xommaniit
007amHyIOTh cBOI Oo(icH KIMHAaTaMH BiAIIOYMHKY Ta JIAYH)K-30HaMH, sIKi 3abe3re-
YyIOTh IICHX0(]i310I0TiYHE PO3BAHTAKEHHS MPAIiBHUKIB, CTBOPIOIOTH MOXKJIHBICTh
perakcyBaTH, HEe BIIXOISMYW Bif poOOYOro MICII, obmamHaBImIKA OaceiHH, irpoBi
KiMHATH Ta crnopT3anu®®. O[HaK, CUCTEMHICTh 3aXO/iB i opraHizalis qudepes-
[ifi0BaHOTO MiIXOMYy 10 CHIBPOOITHHKIB MIOA0 MPOMITAKTHKHY Ta JTIKYBAaHHI «KOM-
T FOTEPHUX XBOPOO» CHOTOJTHI € HEOCTATHROIO Yepe3 BiICYTHICTH BKazaHux Kpu-
tepiiB i [Topsinky BH3HaueHHS 3a3HauYeHHMX NMpoQeciHHUX PU3MKIB, HA SKi Hapa-
XaroThcs npaiBHuky [T-chepn.

TpynoBuUM 3aKOHOZABCTBOM TaKOXX HE PETYJIOIOTHCS HAJIEKHUM YMHOM IH-
TaHHS 3aXHCTY IPaB IHTENEKTYyalbHOI BIACHOCTI HA PE3yNbTAaTH TBOPYOI IisUTb-
Hocti IT-mpodecionaniB, nepeayciM Ha KOMIT FOTEPHI NPOrpaMH K CIyXOOBi
00’exTH. 3 pO3BUTKOM iH(OpMamifHOTO CYCIiJIbCTBA, 3HAYHA KUIBKICTH 00’ €KTIB

53 [Tpo oxopony mpaui: 3akon Vkpainn Bix 14.10.1992 Ne 2694-XI1. Bidomocmi Bepxoenoi Paou Vpainu. 1992.
Ne 49. Cr. 668.

53 TIpo 3aranbHO06OB’ A3KOBE JIEPKABHE COLliabHE CTpaxyBaHHs: 3akoHy Ykpainu Bin 23.09.99 Ne 1105-XIV. Bido-
mocmi Bepxoenoi Paou Vipainu. 1999. Ne 46-47. Cr. 403.

5% [1po 3aTBepuKEHHs 3araibHO/IEPKABHOT COLIaIbHOI POrpaMy TOJNIIEHHs CTaHy Ge3NeKH, TirieHH Iparli Ta BH-
pobruyoro cepenosuma Ha 20142018 poku: 3akon Ykpainu Bix 04.04.2013 Ne 178-VII. Bioomocmi Bepxognoi Paou
Vipainu. 2014. Ne 10. Cr. 112.

5% Jlammosa 0. IMoutn kak y Google: uem ynusisor opuckl ykpaunckux 1T-komnanuit. Catim unmeprem-uzoanus
«Cezoonsy. 29.10.2016. URL: https://www.segodnya.ua/lifestyle/fun/pochti-kak-u-google-chem-udivlyayut-ofisy-ukrain-
skih-it-kompaniy--764025.html (nata 3sepuenns: 17.07.2020).
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Po3zoin 4

MpaBa IHTEIEKTYaJbHOI BJACHOCTI CTBOPIOIOTHCS B MOPSAKY BUKOHAHHS TPYIO-
BHUX 00OB’S3KiB MpaIiBHUKAMH, 1, SIK HACNIJOK, TaKi 00’ €KTH OTPUMYIOTh CTaTyC
«CIyKO0BUX TBOPiB»**,

Sk caymHo 3ayBakye M. 1. JlorBuHeHKO mpo0OieMy, OB’ s13aHi 3 MpaBaMu Ha
ciy00Bi1 00’€KTH, BUHUKAIOTh 3 OTJISAY HA MPOTHIICKHI MiAXOIM IUBLIBHOTO i
TPYAOBOTO IpaBa. i MUBLIFHOTO TOJOBHE — Pe3yNbTaT (CTBOPEHHH CITyKO00BHI
00’€KT), a y LIEHTPI TPYAOBOTO Mpapa mepedyBae caM IpOIeC CTBOPSHHS 00’ €KTa
iHTeseKTyaTbHOI BJIACHOCTI 3a 3aBJaHHAM abo 3a JOPYYEHHSIM POOOTONABIA>C,
PoszBuBatoun mo nymky, 0. C. Kononenko, O. A. KynpbamHa 3a3Ha4aoTh, 110
came HepO3yMIHHs IpeJMeTa IPaBOBOIO PETYJIIOBAHHS BKa3aHMX Taiy3eil rpasa
MIPU3BOJUTE O KOH(QIIKTIB, ¥ SKNX MPALiBHUK BBa)Ka€, 10 32 CTBOPEHHS CITYX-
60BoT0 00’€KTa pOOOTOIABEIH IOBUHEH 3aIUTATUTH JOJATKOBO, & OCTaHHIN mepe-
KOHaHHM, 10 BiH YK€ PO3paxyBaBcs 3 TBOPLEM 3apOOITHOIO IUIATOI0. 3 OIHOTO
00Ky, TBOpILIEM CIIy’k00BOro 00’€KTa, 0€3yMOBHO, € MPAIiBHUK, 1 Y ILOMY CTaTy-
ci BiH Ma€ Ha HbOTO HECIIPOCTOBHI IIpaBa SIK aBTOp. 3 iHIIOTO — CIIy>KOOBHH TBip
CTBOPEHO y poOOuMii yac, omiaueHuid poOOTONABIEM, 1 BiH SIK HPOIYKT Ipari
Ma€ Hanexar poboToaaBio >,

Bepxosumit Cyn Ykpainu y 1. 24 coei nocrtanoBu Ne 5 «IIpo 3acrocyBanHs
CyJlaMH HOPM 3aKOHO/ABCTBA y CIIPaBax IIpo 3aXHCT aBTOPCHKOTO MpaBa i CyMiX-
HuX 1paBy» Big 04.06.2010 3ayBaxye, MO «SIKIIO TBIp CTBOPEHO Yy MOPSAKY BUKO-
HaHHS TPaLiBHUKOM TPYZOBOIO JIOTOBOPY (KOHTPAKTY) i B MeXax CTPOKY HOro
i1, TOOTO il YaC BUKOHAHHS CITy>)KOOBUX 00OB’SI3KIB 1 32 CITy»KOOBHM 3aBJaHHSIM
p060T0;[aBu51 TO 0COOMCTI HEMAHOBI npaBa aBTOPa TBOPY HATEHKATH MIpariBHA-
KOBI; BOHH € Hequy)KyBaHnMn»s“o OTxe, 1 32 3aKOHOM, 1 32 CYJIOBOIO TPaKTH-
koro y IT-npaniiBHIKa-aBTOpa HE MOXHA BIAUY)KyBaTH HOT0 0COOMCTI HEMaltHOBI
mpaBa (TpaBo OYTH 3raJaHUM SIK aBTOP MPOTPaAMHOTO 3a0e3MeYeHHs, KOMIT FOTep-
HOT mporpamu Ta iH.). [IpaBo k Ha CTBOPEHHS MOXiIAHUX CITy>KOOBHX TBOPIB, Ha
BUTOTOBJICHHS KOMii IporpamMHOro 3abe3nedeHHs, iXHe PO3MOBCIOKEHHS TOLIO
MOJKHa MOHETH3yBaTH (TOOTO IIe TIpaBO € MafHOBHM) i TmepenaBaTtu. Y TaKkOMY
pasi B MUCbEMOBOMY TpYyJOBOMY zoroBopi 3 IT-npaniBarkom Tpeba 4iTKo omnmca-
TH, SIKi caMe IpaBa MepearoThesl pOOOTOAABIEB], HAIPUKJIA/I: BUTOTOBIICHHS KO-
i mporpaMHOro 3a0e3neueHHs, iXHE PO3MNOBCIO/KEHHS Ta iH.

537 Ianos 1O. @., [sanosa M. B. ABTOpCHKE MpaBo Ha cITyXKG0BHil TBip: KOMi3ii HOPM TPYIOBOTO Ta IUBITLHOTO 3aKOHO-
nascrBa. [Ipoonemu koougixayii mpyoosoeo saxkonooascmea Ypainu: Te3n nonosinei ydacHukis BeeykpaiHcbkoi Ha-
YKOBO-IpakTH4HOI KoH(pepenuii (M. Kui, 26 ksithst 2017 p.) / 3a pea. npod. M. L. [HumHa, Bifm. pex. KaHI. OPUI. HAyK
1. C. Caxapyk. Kuis: [Ipiar-Cepsic, 2017. C. 89.

538 JTorsunenko M. 1. [lepcriekTvBa BUPILLICHHS [IMTAHHS IPAB IHTEIEKTYaIbHOT BIACHOCTI NMpauiBHUKA i po6OTOAABLIS
y Kou(]piKoBaHOMY TPYJOBOMY 3aKOHOAABCTBI. [Ipobnemu koougpikayii mpyooeozo 3axonodascmea Yrpainu: Tesun no-
noBijielt ydacHukiB BceykpaiHchkoi HaykoBo-npakTHuHOI koH(epenuii (M. Kuis, 26 ksithst 2017 p.) / 3a pen. mpod.
M. I. Inmmna, Bign. pex. kana. ropua. Hayk I. C. Caxapyk. Kuis: IIpint-Cepsic, 2017. C. 126.

539 Kononenxo 10. C., Kynp6anmna O. A. Cy6’eKTHHI CKJIaj TMPaBOBITHOCHH iHTENEKTYalbHOI BIACHOCTI Ha 00 €KT,
CTBOpPEHUIH Y 3B’SI3Ky 3 BUKOHAHHSM TPYJI0BOro foroBopy. Caiim 011 6i006pasicents mamepiani 6ceykpaincokux Kongpe-
penyiti no npagy inmenexmyanvroi erachocmi. Kadenpa intenextyansHoi BmacHocti YHY iM. B. XMenbHHIBKOTO.
23.04.2012. URL: http://intellect21.cdu.edu.ua/?p=307 (nara 3BepHents: 27.07.2020).

540 TTpo 3acTocyBaHHs CyJaMu HOPM 3aKOHOJABCTBA Y CIIPABax IO 3aXUCT aBTOPCHKOIO IPaBa i CyMiXKHHX IPaB: 110~
cranoBa BepxosHoro Cyny Ykpaiun Bix 04.06.2010 Ne 5. Ogiyitinuii catim Bepxosnoi Paou Yxpainu. URL: https://za-
kon.rada.gov.ua/laws/show/v0005700-10#Text (aara 3Beprenns: 27.07.2020).
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B IT-ctepi cayx00BUM 00’ €KTOM BUCTYIIA€ HacCaMITEpe ] KOMIT IOTepHA TIPOT-
pama. Biamosigno no cr. 1 3akony Ykpainu «IIpo aBTOpchbke IpaBo 1 CyMixHi
npaBa» Bijg 23.12.1993 Ne 3792-XII komIr’ roTepHa rporpamMa — 1e Hadip iHCTpYK-
1iff y BUTIAAL CItiB, mU(p, KOIIB, CXeM, CHMBOJIIIB Ui y OyIb-IKOMY 1HIIOMY BHU-
TJISi/11, BUPQKEHUX Y (GOpMi, IPUAATHIN Il 34MTYBaHHS KOMIT I0TEPOM, SIKi TIpH-
BOISITH MOTO y IO JUIs AOCSTHEHHS TEBHOI METH a0 pe3ynbTary (1ie HOHSTTS
OXOILTIOE SIK ONEpPAIiifHy CHUCTEMY, TaK i IPHUKJIaHy [IPorpamy, BUPaXKeHi Y BUXiJ-
HoMy a60 06’ ekTHOMY Kozax)**. OTxke, 03HAKH 3a3HAYEHOrO CITy*k00BOIO TBOPY K
00’€KTa IHTENEKTYaTbHOI BIIACHOCTI YiTKO BH3HAYCHI Y 3aKOHI. TakoX JOCTaTHRO
3pO3yMUINMH € 1 i€B1 CIOCOOM 3aXKMCTy KOMIT I0TEpPHOI porpaMu Hapasi (raTeH-
TyBaHHs, peecTpallis aBTopchkoro rpasa)’*2. 3azHaueHe o6yMoBHIO (GOPMyBaH-
HS JOBOJIl YCTAJIEHOI CY/TOBOI IPAKTHUKHU MO0 3aXUCTY OCOOMCTHX HEMAHOBHX i
MattHoBUX mipaB [T-mpaniBHUKA, 110 € aBTOPOM KOMII FOTEPHOI IIPOTPaMHU.

3 pO3BUTKOM HM(PPOBUX TEXHOJIOTIH Bce OUIBII 3aTpeOyBaHUMH IS Oy Tb-STKUX
Cy4acHHUX IiANPUEMCTB, YCTAHOB Ta OpraHizalliil CTaloTh XMapHi TexHodorii. 1l{o-
JTHS TUCSTYi PI3HOMAHITHUX KOPHCTYBadiB 3aBaHTAXKYIOTh, 3MiHIOIOTh, 30€piraloTh
naHi y nudpoBiit GopMi Ha eIEKTPOHHUX cepBepax, IuraThopMax, CXOBHUIIAX Ja-
HuX. CTpIMKHMH NONHUT HAa BUKOPUCTAHHSI XMapHUX TEXHOJIOTiH 3yMOBJICHUH THUM,
L0 KOPHCTYBAuy HA/IA€THCSl MOXKIIMBICTD JOCTYITY JI0 JAHUX, KOTPI MepelatoThes
Yy XMapHe CXOBHIIIE 3 OyAb-IKOTO IPUCTPOIO, i’ €AHAHOTO 110 Mepexi [HTepHer,
a pO3MIip TaKoro BipTyaJIbHOTO CXOBHIIIA MOXKE BapiloBaTUCS 3aJI€XKHO BiJl MTOTped
kopucTyBaua®*®, O3HaKky XMapHOi TEXHOJIOTIi SIK CITy’kO0BOr0 TBOPY ChOTOJIHI HE
BiJJoOpaskeHi y 3akoHi. XMapHi TexHoJoril Hapasi posrisaatTbes B [ T-inaycrpii
AK IIporpamue 3abesnedeHHs>™, sk momaTkoBa mocayra («xMapHHUi cepsicy )4
tomo. HuHi 11e moHATTS moTpedye BU3HAYEHHS IPABOBOI MTPUPOIH, 3aKPITICHHS
4iTkoi nediHinii Ha 3aKOHOJABYOMY PiBHI ISl TOTO, 0O HE OYII0 MOpyIIEHb 0CO-
OUCTHX HEMallHOBUX 1 MaliHOBUX TipaB [T-mpariBHUKIB, SIKi CTBOPIOIOTH 1IeH CIie-
nugiIHAN CITy>KOOBHUI TBIip.

3aKOHOJIABYO HEBPETYJIHOBAHHM TAaKOXK 3aJIMIIAETHCS MUTAHHS, Ko 1 T-npa-
LIBHUK CTBOPIOE Y BUILHHUH yac «Ha OeHYI» (IHaKIIEe Ka)Ky4H, MPAIOI0YX Y IITaTi
KOMIIaHii Ha 3acajiax TPYyJ0BOTO JJOTOBOPY Ta MepeOyBaloyy B OUiKyBaHHI CITYIII-
HOTO TIPOEKTY) KOMIT I0TepHY Iporpamy. BiH sIK aBTOp MOKE€ OTUHUTHUCS Y CHTya-

541 TIpo aBTOpChKE NMpaBo i cymikHi mpasa: 3akon Ykpainu Bix 23.12.1993 Ne 3792-XI1. Bidomocmi Bepxosnoi Padu

Vipainu. 1994. Ne 13. Cr. 64.

542 Mpwmumko J1. C. TIpo6neMu oXopoHH KOMIT'I0TepHOi mporpamu. Mamepianu Mixcnapoonoi naykoeo-npaxmuunoi
Konghepenyii « AKTyanbHi poONEMH TPYJIOBOrO IpaBa Ta MpaBa COLIANBLHOTO 3a0e3MeueHHs», TpucBaYeHoi 90-piudio 3
niHs HapoukeHHs npodecopa O. L. Iporeseskoro, XHITY imeni I'. C. CkoBopoau (M. Xapkis, 5 kBitHs 2019 p.). Xapkis:
IOpaiir, 2019. C. 437.

543 Craxupa I'. M. XMapHi TexHOJOTii ik 06’€KT MPaBOBOTO perysioBanus. Cyuacha yHieepcumemcvka npasosa ocei-
ma i nayka: Mart-nmu VIII Mixuap. Hayk.-nipakt. koHd. (M. Kuie, Haw. asian. yH-1, 23 sirotoro 2018 p.). T. 2. TepHominb:
Bekrop, 2018. C. 139.

54 1o Take xmapa? Uu BapTo 10BipsaTH iil cBiil Gisnec? Caiim ZISTEMO. 20.10.2016. URL: https://cutt.ly/LfKnb0j/
(nara 3BepHeHHs: 28.07.2020).

%45 Craxupa I'. M. XMapHi TeXHONOTI{ Ik 00’€KT MPaBOBOTO peryioBanns. Cyuacha yrigepcumencoyka npagoea ocei-
ma i nayka: Mat-mu VIII Mixnap. Hayk.-npakt. koH®. (M. KuiB, Hau. asian. yu-1, 23 motoro 2018 p.). T. 2. TepHomniis:
Bekrop, 2018. C. 141.
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Po3zoin 4

1ii, Ko poboToAaBenb OyIe 3asBIATH, [0 HOMY HaJeKaTh yCi MaifHOBI mpaBa
Ha el cmyx00BHi TBIp, a/yKe BiH OyB CTBOpPEHHMH MiJx yac pobodoro yacy i Ha
fioro o0Ja{HaHHI.

Yce BUIICBUKIIAZICHE Ja€ 3MOTY JIWTH IO TAKUX BHCHOBKIB 1 IIPOITO3UIIIN:

1. Po3Butok indopmaniiHuX TeXHOJIOTiH B YKpaiHi K OJMH 13 NPIOPUTETHUX
HalpsIMiB €eKOHOMIYHOTO 3pOCTaHHsI CTPIMKO HaJIaB 3HAYMMOCTI Ha PUHKY Ipari
npodecisim B IT-chepi, skuM nputamMaHHUN TBOPYHIA, IHHOBAaLIHHUN XapakTep.
Opnak npamiBHUAKH I1i€l chepu B YKpaiHi y cBoOiil OLIBIIOCTI MAIOTh AS(IIUT Tif-
HUX yMOB mnpaui. OJHI€I0 3 MPUYHMH 3a3HAYEHOTO Ne(IlUTy TiJHOT palli € HeJ0-
CKOHAJICTh 3aKOHOJABYOTO 3a0e3MeueHHs peaizallii Ta 3axX1cTy MpaBa Ha TiJHy
npamto [T-mpamiBHUKIB (BIACYTHICTE OKPEMOTO 3aKOHOJABUOTO aKTy, SKHH O
BpPaxoBYBaB CIEIU(IIHICTS i BAXKIHUBICTh VI €KOHOMIYHOTO 3pOCTaHHS TBOPUYOi
npani IT-npodecionaniB, geTanbHO periaMeHTyBaB OM MPaBO Ha TiTHY IPAIO
npaniBHUKIB IT-1HIyCTpil; HAsSBHICTD KOMi3if y 3aKOHOJaBUil periaMeHTamii 3a-
XHUCTY OCOOMCTHX HEMAHOBUX 1 MaifHOBUX IpaB Ha CIICIU(IUHI CITy>KOOBi TBOPU
IT-nipaniBHUKIB TOIIO).

2. JlouinbHO po3poOUTH KOHCTUTYTUBHHH JTIOKYMEHT — THIIOBY (hopMy Tpyno-
BOT'0 JAOroBopy 3 npauiBHUKOM IT-cepu, skuii MoxHa Oyne yKIanatH sSK MHChMO-
BO, TaK i B €JIEKTPOHHIN (opMi, B IKOMY OyIyTh repesoadeHi He JIMIIe TiHI yMo-
BU TIpaili, ajie ¥ cnenngivai TpyIoBi 000B’SI3KH MO0 HEPO3TOJIOMICHHS KOMEPIIii-
HOi TaeMHHUI poGotonasist Tomo. [IpoBenenuii ananiz Koncrurynii Ykpainu,
OCHOBHUX MDXKHapOJIHHX NMPUMIHCIB Ta 3aKOHIB YKpaiHH, IO PEryJIIOI0Th UTaH-
HS TiAHOT Mpalll BKa3aHUX MpaliBHUKIB, MOXKE CTaTH IIAIPYHTSIM HOAAIBIINX J10-
CIIIJPKEHb TTPOOJIEMaTHKK TIPAaBOBOTO PETYJIIOBAHHS peaizallii Ta 3aXHUCTy MpaBa
Ha rigHy npamto IT-npaniBHUKIB BXe Ha IMiI3aKOHHOMY DiBHI.
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PO3JILI 5

3AXUCT ITPAB TA IHTEPECIB YYACHHUKIB
30BOB’A3AJIBHUX BITHOCHUH

5.1. BusHayeHHs MOHATTS MOPAJIBHOI IIKOAM Ta po3Mipy i BinmkoayBaHHs

Ilucapesa E. A.,
KaHo. 1opuo. HayK, 0oyexm,
doyenm kagedpu yusiibHo20 NPAsa i npoyecy

[IpaBo Ha BiALIKOLYBaHHS MOPAIBHOI IIKOJIM € OJJHAM 3 HEBIJI’€MHHX IPaB JIt0-
IuHY, 3akpimiennx B Koncrurynii Ykpainu: «KoxkeH Mae mpaBo Ha BiJIIKOIY-
BaHHS 32 PaxXyHOK JIEPXKaBH UM OPTaHiB MiCIIEBOTO CaMOBPSIyBaHHA MaTepiaiib-
HOT a00 MOpaIbHOI IIKOAM, 3aBJaHOI HE3aKOHHUMH DILICHHSIMH, MiIMA 9 0e3-
TISUTBHICTIO OpTaHiB AEp)KaBHOI BIIAAH, OPTaHIB MICIEBOIO CaMOBPSAYBaHHS, iX
MOCA/IOBHX 1 CITY)KOOBHX 0OCI0 MpH 3AIICHEHHI HUMH CBOTX MOBHOBaXKEHB» (CT. 56
Koncrurynii Ykpainn). IcHyBaHHS B HaIliOHATEHOMY 3aKOHOJABCTBI IHCTHUTYTY
BiJIIKOTyBaHHS (KOMIICHCAIi1) MOPAJIFHOI (HEMAaHHOBOT) IIKOIH SK OHOTO 31 CIO-
c00iB 3aXHCTy IpaB Ta iHTEpECiB 0ci0 BUMAarae BiJl FOPUCTiB-HAYKOBIIIB Ta IIpaK-
THUKIB HOTO TIONANBIIOT0 PO3BUTKY Ta BIOCKOHANICHHs, 00 mpobiieMa BiIIIKOIy-
BaHHS MOPaJIbHOI IIKOJIM, HACAMIIEPE]], CTOCYETHCS 3aXHUCTY aOCOIIOTHUX MPUPOI-
HUX NpaB (i3UYHUX 0Ci0 Ta 3aKOHHMX IIPaB Ta IHTEPECiB IOPUANYHUX 0Ci0, 110 B
CYKYMHOCTi CTAHOBUTb OCHOBY LIMBUILHUX TIPABOBITHOCHH ",

Hespaxaroun Ha Te, o mpoOieMaMy BiJIIKOAYBaHHS LIKOAW 3aiiManucs Ta
3aliMalOThCS IOHWHI 0arato BYCHHX-IOPHUCTIB, cepel SKHX MOKHA Ha3BaTH
M. M. ArapkoBa, C. C. AnekceeBa, b. T. besnenkina, I. A. biprokosa, I'. M. beisi-
xoBy, /1. B. boopogry, O. B. [I3epy, T. H. [lobpoBonbcbky, A. M. Epnenescrkoro,
0. O. Kpacasuukosa, M. C. Maneina, B. I. Manyksna, I'. K. Matseesa, B. T. Ho-
pa, O. A. Ilinonpuropy, JI. A. Ilpoxyxiny, 1. [Ipotaca, M. CaBuieky, B. T. Cmup-
HoBa, A.O.Cobuaka, P.O. Credanuyka, P.O. Xandiny, €. O. XapuroHona,
I'. ®. lllepmeneBuya, C. 1. [IluMOH Ta IHNIMX, MUTAHHS, 1[0 BHHUKAIOTH Y IIii
cdepi, He M030aBIAIOTHCS CBOET aKTYaJILHOCTI, a JIesKi, HaBiTh, 3arOCTPIOIOTHCS
3a MPAKTHYHOTO IX BTUICHHS (HATIPUKIIAA, TUTAHHS 100 PO3MIPY BiIIKOIYBaH-
Hsl, TOBeICHHA (haKTy 3aroMisTHHS caMe MOpallbHOI KoM Tomo). HaBiTe BiacHe
nediHimist MOpaJabHOT MIKOAN BHKIIMKAe 0araTo Cynepevyox Ta pi3HUX MOTJISAIB i
MIAXOMIB MO0 i1 BU3HAYCHHS, 10 «MOKHA, TOSCHUTH PI3HOMAaHITTSM IPABOBII-
HOCHH, TIPaBOIOPYIICHb, a TAaKOXK KOJOM CyO’€KTiB, SIKi 3allOMIIOIOTh I BUJ
mkoau»*’. Pi3He TpaKTyBaHHs MOHSATTS MOPAIbHOI INKOAM B HAyKOBiil JiTepa-

%46 TTucapesa E. A., Cnipinonosa B. O. 11]o110 MeToiK# po3paxyHKy po3mipy KOMIEHcalli MopanbHoi mkoau. [lpas-
Huuuil waconuc [Joneyvroeo ynisepcumemy. 2010. Ne 1(23). C. 113-119.

%47 Kpuymmenko JI. . Jlo NUTaHHS NOHATTS. «MOPANBHOT MIKOM» 33 YMHHUM 3aKOHOJABCTBOM YKpainu. [lpaso ma
ynpaeninnsi. 2011. C. 213-220.
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Po3zoin 5

TYpi NPU3BOAUTE A0 HEOJHO3HAYHOTO HOTO PO3YMIHHSA i, K HACTIZOK, CIIOTBO-
PEHHS IPaB0O3aCTOCOBYOI IPAKTHKH.

Po3risnaroun MOHATTS MOPAIBHOI LIKOJAM, BapTO 3ayBaXKMTH, IO PO3PI3HS-
I0Th BU3HAYEHHS MOPAJIFHOI IITKOJH, 3aBAaHO1 (i3udHiil 0cobi, Ta 3aBIaHO{ IOpH-
IUYHINA 0c00l.

VY Teopii NMBUILHOTO MpaBa LIOA0 BHU3HAYECHHS IOHATTS MOPAIBHOI LIKOAHM,
SIKy 3aro/isiHo (izu4Hil 0co0i, iICHy€e AeKiibKa miixoaiB. B ocHOBI mepioro mij-
XOJIy — BCTAaHOBJICHHS (paKTy MOPAIBHUX, MICUXIYHUX a00 (i3MIHUX CTPaKIaHb.
JIJst Apyroro HeAOCTAaTHHO BCTAHOBIICHHS TAKMX CTPaXKJIaHb, a HEOOXITHO0, MK
IHIINM, € HasBHICTh HEMaHHOBUX BTpAT a00 HEraTWBHHX HACIIJIKIB MOPAJIEHOTO
200 IHIIIOr0 HEMaTHOBOTO XapakTepy, sIKi BHHUKJIM BHACIIIOK THX K€ MOPAIbHUX,
MICUXIYHIX 200 (i3UYHIX CTpaIaHb. JlesKi BUeHi 00’ €IHYIOTh Y IOHSTTI MOPAIb-
HOI IITKOJTH 1 BTacHE CTPaXKAAHHS, 1 IXHI IIpaBOB1 HACIIKY, a 1HIII, HABIIAKH, PO3-
MEKOBYIOTh BJIaCHE CTPaXJIaHHS (SIK MOpaJIbHI BTPATH) 1 CTpaXkKAaHHs 3 IX HACJi-
KaMu (K MopasbHy 1mkoy)**8. Tpetiit migxiz nomnsrae y NpUHUKEHH] 9ecTi, Tif-
HOCTI Ta JIOBOI peryTariii ab0 B MOpaJIbHUX MEPEKUBAHHAX depe3 3alOisTHHS
KO/ 3710POB’ 10, & TAKOX BHACIIIIOK MOPYIIEHHS IHINX TPaB>*,

BuzHaueHHst MOpabHOT IIKOAM Yepe3 cTpakaaHHs (izndHoi ocodu Ta ix Hera-
TUBHMX HACNIJKIB 3HAMIIUIO CBil MPOSIB 1 Y 3aKOHO/ABCTBI. 30KpeMa, y 4. 6 cT. 4
3akony Ykpainu «IIpo mopsmok BimIKOXyBaHHS IIKOIW, 3aBAAHOI TPOMAISTHUHOBI
HE3aKOHHUMHU JIiSIMU OpTraHiB, IO 3iHCHIOIOTH ONEPaTHBHO-PO3IIYKOBY AiSUTBHICTB,
OpTaHiB JOCYZOBOTO PO3CIiAyBaHHS, IPOKYPaTypH i CyIy» 3a3HAU€HO, II0 «MO-
PaIbHOIO LIKOJIOK BU3HAIOTHCS CTPAXIIAHHS, 3aIIO/IIsIHI TPOMAJITHUHOBI BHACIIi-
JTOK (DI3MIHOTO UM MICHXIYHOTO BIUIMBY, IO TIPU3BENIO JI0 MOTIpIIEHHS a00 m030aB-
JIEHHS MOKJIMBOCTEH pealti3allii HIM CBOiX 3BHYOK 1 0aykaHb, TOTIPIIEHHS BIJHOCHH
3 OTOYYOUMMHM JIFO/IbMH, THIIMX HEFATHBHHMX HACJIJKIB MOPAILHOTO XapakTepy»°C.

3 TEOPETUYHOTO MOTJISAY Ha YBary 3aciyroBy€ BU3HAYECHHS MOPAIbHOI IIKO-
1w, sike mporonye [1. M. PabinoBud: «lle mpuHMKEHHS OLIHKY TiAHOCTI JFOAH-
HH, K€ BHKJIMKAE€ B MOro ICHXII[i HEraTHBHI CTaHM i r[poueCI/I»551. Ha mymxy
I1. M. PabiHoBuYa, siBHIIE, SIKE BiIOOPAXKAETHCS TEPMIHOM «MOpajbHA IIKOJAY,
CKJIQJIA€ThCS SIK MIHIMYM 3 JIBOX €JIEMEHTIB: COLIaIbHO-MOPAILHOTO 1 IHIUBITyalTh-
HO-TICUXIYHOTO.

CyTHICTh TEpIIOTO MOJSATaE y MPUHMKCHHI OIIHKU TiAHOCTI iHAWBITA SK B
HOro caMOOLIHIN, TaK i B YSBJIEHHAX IHIIMX cy0’ekTiB. [Ipuyomy iinerbcs He
TUTBKH PO peaIbHUN (haKT TaKOTrO MPHUHIDKEHHS, aje 1 Mpo MOCATaHHs, 3aMaxy
Ha OCTaHHE, PO HOT0 3arpo3y.

548 Torosipue mpaBo Ykpainu. 3araibHa yacTiHa: HaBu. 110ci6. / 3a pex. O. B. Jlzepu. Kuis: IOpinkom Intep, 2008.
896 c. C. 713-714.

549 Yepuaayk B. [lo nuTaHHs Npo MOHATTS MOpanbHOT mkoau. Ilpaso Yipainu. 2001. Ne 2. C. 105.

5% TIpo mopsI0K Bi/IIKOXYBAHHS LWIKOAM, 3aBJAHOI IPOMA/IHAHOBI HE3aKOHHHMH JisIMH OpraHiB, 1O 3AIHCHIOIOTH
OIEPATUBHO-PO3ILIYKOBY IisUIBHICTh, OPraHiB JOCYZOBOrO PO3CIiJyBaHHS, IIPOKypaTypu i cyiy: 3akoH YkpaiHH Bix
1 rpynnst 1994 p. Ne 266/94-BP. Bidomocmi Bepxognoi Paou Vkpainu. 1995. Ne 1. Cr. 1.

%51 Pa6inosuy I1. Mopasbha mKoja Ta MPaBo Ha il KOMIIEHCALIO: 3araibHOTeOpeTHdHuil minxin. IIpaso Yxpainu.
2002. Ne 4. C. 102.
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Jlpyruii enemMeHT GeHOMEHa Mae iHIIy TIpupomy. MmeThcs mpo HeraTHBHMIA
MICUXIYHUI CTaH 1 MpoLecH. 3arajoM TaKi CTaHHU 1 IPOLECH MOXKYTh OyTH 3yMOB-
JIeHI PI3HUMH MPUYUHAMH, 30KpeMa, i IPaBOMIPHUMHU BUMHKAMH IHIINX CYy0’€K-
TiB 200 HaBiTh SKUMHUCH TIOMISIMH, a HE TiAMH 2.

HaBenene Bkasye Ha Te, 110 PI3HULA B MOSCHEHHI TaKOl IKOAM Yepe3 «BTpa-
TH» a0 Yepe3 «CTpaXKAaHHsD» NPUHIUIIOBO HE3HAYHA: CTPAXKIAHHS JIOHHH BXKe
cami 1o co0i cBigUaTh MPO MEBHI BTPATH — BTPATH HOPMAIBHOTO TICHXOJIOTIIHO-
TO CTaHy, 3aHIKEHHS CAMOOIIIHKM OCOOH Ta iHIIIe.

C. I. lllumoH mix MopabHOIO (HEMaltHOBOIO) KOO0, 3aBaHOi (hi3HUHIHi 0co-
061, po3yMi€ BTpaTu HEMAaHOBOTO XapaKTepy, 10 3aBAaHI MOPATLHIMH 200 (iznd-
HHUMH CTP)XKIaHHSIMU, SIKI BUHUKIIM BHACTIZOK il (O€31isIIbHOCTI), 110 HOPYIITYIOTh
npaBa i Onara, sKi HaJleXaTh 0co0i 3 MOMEHTY HapOIKEHHS a00 B CHITY 3aKOHY >,

H. B. Mapymak BH3Ha4a€e MOHATTS. MOPaJIbHOI IIKOIM SIK «ITOPYIIEHHS HOP-
MaJIbHHUX JKUTTEBHUX 3B’A3KIB, MOPYIIEHHS BIJHOCHH 3 OTOYYIOUMMHU JFOJIbMH, Ha-
CTaHHS IHIIMX HETaTUBHUX HACIIJKIB € BU3HAYAJIBHUM JUISl IOHATTS «MOpajbHa
LIKO/a», OCKUIBKK Oylb-sIKi QyIIEBHI CTpakJaHHS 0e3 YTOUHEHHs HACHiJKIB HE
MOXYTh OYTH OIIiHEHI i Bpax0oBaHi MOBHOIO MipOI0, TOMY IO 1€ MOX€E MPU3BECTH
JI0 HEOOTPYHTOBAHOCTI 1 HE3aKOHHOCTI PILIEHHS CyAy HPO BiIIIKOIYBaHHS IIIKO-
1M, 0 3MEHIIEHHA KOMIIeHCaIiin >,

O. I1. Kyuunceka i M. 1. ['omoBchkuii XapakTepu3ytoTh MOPaJbHY IIKOIY SIK
«3aBJ]aHi MPaBOMOPYIICHHSIMH JIyIIeBHI a00 (i3uyHi CTpaXkiaHHS 0COOH, MpHU-
HYDKEHHS Ta 1HII HETaTWBHI SBUIIA, SIKI IPU3BEIH 0 HOPYIIEHHS HOPMAIbHOTO
HCHXIYHOTO CTaHy 0COOM» ™,

Hedinimis MopabHOI KON CKIAAAETHCS 3 JBOX MOHITH — MOPAJb 1 IIKOAA.

Mopans (1at. Moralis — MopaipHHIii, Bi mos, MHO)KHHA mores — 3BH4ai, 3BUY-
KH, TIOBENIIHKA) — TyXOBHICTh, OpPMa CyCIIJIBHOI CBIJOMOCTI 1 BHI CYCILIBHHAX
BiTHOCHH (MOpaJbHI BiTHOCHHH); OJFH 13 CIIOCOOIB PETyIIOBAaHHS ITOBEIHKH JIFO-
JIMHU Y CyCTIUIBCTBI 3a JIOTIOMOTOK ycTaneHnx mpunucis®™®. CydacHa Mopaib €
BTUTICHHSM HUTICHOI CHCTEMH TOTJIA/IIB Ha COLIANBHE KUTTs, OyTTs Jroqiad. Hop-
MH MOpaJli He TIIbKH HiITPUMYIOThCS CTA0IIBHUM CYCIIJIBHUM MOPSIKOM, CHIIOI0
3BHYOK 1 TPOMaJICHKOT JIyMKH, a i (iKCyI0Thcs y (popMi pi3HUX IPHUIUCIB 1PO Te,
AK BapTO JATH Y KOKHOMY KOHKPETHOMY BHIaIKy> .

552 PaGinosuy I1. MopanbHa MKoJa Ta TMpaBo Ha ii KOMIEHCAII0: 3aralbHOTeoOpeTHuHHit miaxin. Ilpaso Yipainu.
2002. Ne 4. C. 102.

553 [Iumon C. I. BimmkoxyBanss MOpanbHOT KO B MpoekTi LusinbHoro koaekcy Ykpainu. IIpaso Yipainu. 1997.
Ne 10. C. 15.

554 Mapymak H. B. IIpo HeoOXiaHiCTh HOBOTO MOPSAKY BiAIIKOAyBaHHSI MOPAIBLHOI IIKOIH, 3aBAaHOT 0001 HE3aKOH-
HHUMH JisIMH OpTaHiB J{i3HAaHHs, 1OCYJOBOTO CIIICTBA, IPOKYPATypH i cyay. Ilionpuemnuymeo, 2ocnodapcmeo i npaso.
2004. Ne 5. C. 129.

%% Tomoscrkuit M. I., Kyunnceka O. I1. Toteprinuii y kpuminanbHoMy mpoueci Ykpainu. Kuis: IOpinkom Iutep,
1998. C. 42.

556 FOpuuuna enuuknonesis: y 6-tu 1. / Binm. pex. Y0. C. llemurydenko. Kuis: Bun-Bo «VkpaiHcbka SHIHMKIONEiN
im. M. I1. Baxana, 2001. T. 3: KuiB—Mocksa. C. 770.

551 Opunuuna enmuxironenis: y 6-tu 1./ Binm. pexn. 0. C. lllemmryyenko. K.: Bun-Bo «YkpaiHcbka CHIMKIIONEisDY
iM. M. I1. Baxana, 2001. T. 3: KuiB—Mocksa. C. 770.
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Mopaiib OIOCEPEKOBYE MOHSATTS, MOB’s13aHI 31 CIPUHHATTAM 1 CTaBJICHHSIM
0co0u 0 IIHHICHUX KaTeropii i MOHATH CycHinbeTBa. Ha BiAMIHY BiJ mpocToro
3BMYal0 abo0 Tpaauuil, MOpajabHI HOPMH OTPHMYIOTh i/ieiiHe OOIPYHTYBaHHS y
BHTJIAMI ifieamiB qo0pa i 37a, HaJeXKHOTO, CIIpaBeTuBoro Tomo. Ha BiaMiHy Bifg
MpaBa, BUKOHAHHS BHUMOT MOpali CaHKI[IOHY€ETHCS JUIIEe (OpMaMH TyXOBHOTO
BIDIMBY, TpoMajacbkoro ocyay. Ha mymky O. S. BemikommcnoBa, «MopaibHa
IKoJa — Ie IIKOJa, IO 3a3iXae Ha CUCTeMY HOIJIAIIB )KUTTEBOTO NPH3HAYCHHS
JFOMHY, IIKOJA, 10 IPUTHIYY€E YSIBICHHS PO CIPaBeIMBICTh, CYMJIIHHS, CEHC
JKUTTS. MopanbHa IIKO/a MiIPABAE Bipy JIOJMHA B €THYHI I[IHHOCTI CYCIUTBCTBA,
1 3pEITOI0 3aB/Ia€ KON BCHOMY CYCTIUTLCTBY» ™,

[ITxona — HOHSATTS JOCUTH IIMPOKE 1 MOXKE PO3TIISAATHCS B COLIIAIbBHOMY, (ak-
TUYHOMY 1 IOPUAMYHOMY acIieKTax. 3arajJbHONPHUHHATUM Yy TpaBl € PO3yMIiHHS
IIKO/IM K «CYKYMHOCTI HEraTMBHHX HACJi/KIB IpaBonopyieHHs»**® a6o «ro-
pYILIEHHS iHTepeciB, sKi 3axuiieHi npaBomM»°®. BogHOYac HAroJoIIyeThes, M0
IIKOJIA € COLIaJIbHUM SIBUILEM, TOOTO «PEe3yJIbTaTOM IOCSATAaHHS Ha CYCIIJIbHI Bijl-
HOCHHH, HACJTIIKOM IOPYIICHHS OXOPOHIOBAaHHMX 3aKOHOM IIPaB Ta iIHTEPECIB Jiep-
’KaBH, opraHizaiii abo rpomaasauHa»®®!. Ha TyMKy JesKuX HayKOBIIiB, Y TAKOMY
pasi MaeMo MOEHAHHS COLATBHOTO i MPAaBOBOTO ACMEKTIB*®2, ajke KOkKHE MO-
PYIICHHS COLliaJbHUX HOPM HEraTHBHO BIUTUBAE HA CYCILJIbHI BITHOCHHH, TOOTO
3aMo/IiI0€ COIiajbHy IKoay. [IpoTunpaBHi Aii MOPYyUIyIOTh OJHOYACHO i HOPMHU
00’€KTUBHOTO IpaBa, i cy0’eKTHBHI npaBa jroauHu. OTxe, IKOJa K HACIHII0K
MPaBOIIOPYIICHHS PO3TIIAAAETHCS K MOPYIIeHe cy0’ eKTUBHE MpaBo. BoHa € mpu-
MeHIIIeHHIM a00 m030aBIeHHsIM 0cO0OM OXOPOHIOBAaHUX 3aKOHOM OJar BHACIIZOK
HENPaBOMIpHUX TisHb.

Buxonsan 3 moJoXeHb MUBUIBHOTO TpaBa, Ha TyMmKy M. L. Bparincekoro i
B. B. ButpsiHckoro, «cdepa 3aCTOCYBaHHS IMOHATTS ,,IIKOAN , TIO-TIepiIe, ooMe-
JKYEThCS HOPMaMH JACNIKTHUX 3000B’sI3aHb; II0-APYTe, BUCTYINAE K OJHA 3 YMOB
[UBLIEHO-TIPABOBOI BiNOBIAaIBHOCTI 200 SK OIUH 3 €JIEMEHTIB CKJIa Ty IIUBLUIFHO-
ro npasonopymenHs»*®%, 3i ceoro 6oky C. H. Bparych Bkasysas: «IlIkosa, 3amo-
JlisiHa TIOPYILEHHSM TIPaB, MOXe OyTH MaiiHOBa i HeMalHOBa»*®*, T ATBEpIKyI0UH,
110 IIIKOJIa ACOLIIOETHCS 3 HACIIIKaMK Oy 1b-SKOTO IPAaBOIOPYLICHHS, TOOTO 1ieH
TEPMiH € IHCTPYMEHTOM He TIJIbKH UBUILHOTO ITpaBa, a npasa B3araii. [Ipu upo-
My MaifHOBa IIKOJA SIK MPUMEHIIEHHS MaliHOBUX IIpaB € PE3yJIbTaTOM IPOTH-
NIPaBHUX JiH, 10 BUKJIMKAIOTh MIEBHI 3MiHM B HAaBKOJHMIIHHOMY cepenoBuini. He-

558 Bemukompicnos F0. SI. Bosmemenne (kommencamms) mopanbHoro spexa. URL: http://www.allpravo.ru/library/
doc99p0/instrum6508/item6511.html

55 Jlupumn P. 3. Teopus npasa: yue6uuk. Mocksa: BEK, 1994. C. 146.

560 Teopust mpaBa 1 rocyapeTsa / o peni. B. B. Jlazapesa. Mocksa: FOpuct, 1997. C. 236.

561 Maneun H. C. Bo3Mmelenue Bpeia, IPUYHHEHHOT0 JTUYHOCTH. MockBa: IOpuauueckas nureparypa, 1965. C. 5.

%62 Tomy6es K. U., Hapwxnerii C. B. Komnencanus MOpaibHOTO Bpesia Kak Cioco0 3alluThl HEMMYIIECTBEHHBIX Oar
smuanoctr. CI16.: FOpuanuecknii nentp Ipece, 2000. C. 83.

563 Bparunckuit M. U., Burpsinckuii B. B. JJoroBoproe paso: O6uiue nonoxkenns. Mocksa: M3n-so «Cratym», 1998.
C. 514-515.

564 Bparycn C. H. IOpuauyeckas OTBETCTBEHHOCTb U 3aKOHHOCT. MockBa, 1976. C. 202.
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MaiHOBY HIKOAY (MOpajbHY IIKOAY) MOXXHA PO3IJSIATU SIK PE3YJIbTAaT MPOTH-
MPaBHOI MOBEAIHKM, [0 BHUKJIMKA€E TIEBHI HETATHBHI HACIIAKH B OLIHII CaMOIO
0co0HCTICTIO®.

VY Oyap-aKoMy pasi, IIKOoAa CIPUYMHSE IEBHI BTPATH, 3 OTJISAY Ha IMOTepHaH-
HSI HETaTUBHUX HACIIKIB BiJf MPOTUIPABHUX MOCATAHb.

O06’emHyI0YH PO3yMiHHS MOpaJTi 1 IIKOJH K KaTeTOpiid, MO>KHA BU3HAYHTH MO-
paNbHY IIKOAY, 3aBAaHy (i3WdHii 0co0i, IK BTpATH, SKi Hece ocoda 3 Oy Ha
MOpYLIeHHS 11 HOTIISAIB Ha CBOE XUTTEBE NPU3HAYCHHS BiJl HETaTUBHHX IPOTH-
MPABHUX SBHIL.

3rigno 3 4. 1 cr. 23 IIK Ykpainu Taki BTpaTH CKiIaualoThes 3 (izngnoro 6o-
JII0 Ta CTPaKAaHb, SKUX (i3udHA 0co0a 3a3Haa BHACTIIOK KalTBa a00 1HIIIX
YIIKO/DKEHb 370pOB’s; y JAYIIEBHUX CTPaXXKIaHHSX, IKUX (i3nyHa ocoba 3a3Hana
3 OIVISIly Ha IIPOTHUIPaBHY MOBE/IHKY 100 HEl camoi, WieHiB Ti ¢iM’1 M OJIM3bKUX
pOIUYIB; y IyNMIEBHUX CTPAXKIAHHSX, SKUX (i3udHa ocoba 3a3Hayia 3 OJIAIY Ha
3HUILEHHS a00 TOIIKO/DKEHHsI 11 MaliHa; y IPUHIKEHHI YecTi Ta TigHocTi (iznd-
HOi 0co0M. 3aKpiIuIioYK 3MICT MOpaiibHOT MIKOAX (i3MYHOT 0coOM B HOpMax
IIpaBa, 3aKOHOAABEIb BU3HAYAE TIOHSTTSI MOPAIBHOI KON SIK 00’ €KTHBHE, TIPO-
T€ BOHO 3aJIEKHTH BiJI CYy0’€KTHBHOTO CHPUHHATTS 0CO00I0 MPOTUIIPABHUX JTisTHB
1 iXHIX HETAaTHBHUX HACIIIIKIB, SKMX BOHA 3a3Hae. OTXKe, «HA BiAMIHY BiJ MaiHO-
BOI LIKOAH, SIKA BHACIIIOK CXOXHX MOCATaHb HAa OJTHAKOBI MaifHOBI OJara pi3HHX
cy0’exTiB Oy/Je aHAJOTrIYHOI0, MOpaJibHA IIIKOJIa MOXKE 1CTOTHO BIJPI3HATHCS SIK
3a 006cAToM, Tak i 3a 3MicToM»*®® 3a1eskHO Bij CIPHAHATTS i OLIHKY CBOET KHUT-
TEBOI PO, MO3MIII{, CHCTEMH HIHHOCTEH KOHKPETHOIO JIFOAMHOIO.

Sk 3a3HaueHo y 1. 4 nocranoBu [lneaymy BepxoBroro Cyny Ykpainu «IIpo
CyIIOBY TIPAaKTHKY Yy CIIpaBax IIPO 3aXHCT TiAHOCTI Ta "ecTi pizngHoi ocodu, a Ta-
KOX JTOBOI permyTarii Gpi3udHoi Ta IpUANIHOI ocoOm» Bix 27 mororo 2009 p.,
«YUHHE 3aKOHOJABCTBO HE MiCTUTh BH3HAYCHHSI IIOHATH TITHOCTI, YECTi YU IilI0-
BOI pemnyTauil, OCKiJIbKH BOHH € MOPAJIbHO-STHYHUMH KaTeropissMH i 0JJHOYACHO
0cOOMCTUMH HEMallHOBUMH TIpaBaMH, SKUM 3aKOH HaJla€ 3HAYEHHsI CaMOCTIHHUX
00’€KTIB CYJOBOTO 3aXHMCTy. 30KpeMa, Mij TiAHICTIO BapTO PO3YMITH BHU3HAHHS
IHHOCTI KOXKHOI (Di3MYHOI 0COOU K YHIKAILHOI 010MCHUXOCOIiabHOI MIHHOCTI,
3 4ECTIO OB SI3y€ThCS NMO3UTHBHA COIialbHA OI[IHKa 0COOM B 0YaX OTOUYIOYHX,
sIKa TPYHTY€EThCSL Ha BIANOBIAHOCTI 11 TisiHB (TIOBEIIHKH) 3arajibHOIPUHHATHM YSIB-
JICHHSIM TIpO 100pO 1 3710, a T[] IUTOBOIO penyTawi€ero Gi3ndHol 0coOM po3yMi€Th-
csl HabyTa 0co00r0 CycCIiibHA OLIHKA 11 TUTOBHX 1 podeciifHUX SKOCTEH Mmij| yac
BMKOHAHHS HEIO TPYIOBHX, CIIYKO0BHX, IPOMAJCHKHX YH iHIIMX 000B’A3KiB»°’,

55 TTemkosa O. A. CooTHOIIEHHE TIOHATHI «Bpem», «yObITKIY, «ymep6». URL: http://justicemaker.ru/view-article.
php?id=4&art=1348

566 orosipre npaBo Ykpainu. 3araibHa yacTuna: HaBy. rocio. / 3a pex. O. B. [Izepu. Kuib: IOpinkom Iutep, 2008. C. 718.

%67 TIpo cys10By MPakKTHKy y CpaBax IIPo 3aXMCT TiHOCTI Ta 4ecTi (i3uuHOT 0co0H, a TAKOK IiNOBOI peryTaii ¢izud-
HOI Ta ropuau4HOI ocobu: mocraHoBa Ilnemymy Bepxosnoro Cyny Ykpainum Bin 27 Bepecus 2009 poxy Ne 1. URL:
https://zakon.rada.gov.ua/laws/show/v_001700-09#Text
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Po3zoin 5

3a BusHaueHHsM BepxoBHoro Cyay MopajibHa IIKOJA TOJATAE Y CTPaXKIaHHI
a00 MPHUHIKEHHI, SIKUX JIFOWHA 3a3Hajia BHACIIIOK MPOTHIPaBHUX iii. CTpaxk-
JIQHHS 1 TIPUHIDKEHHS — eMOLT JIFOJIUHU, 3MICTOM SIKMX € OiJib, MyKa, TPUBOTa,
CTpaXx, 3aHEIIOKOEHHS, CTPEC, PO3YapyBaHHs, BIAYYTTS HECHPaBEIMBOCTI, TPUBA-
Jla HeBU3HAYCHICTD, 1HIIII HETaTUBHI NepexxnBaHHs. [IpoTe He BCi HETaTUBHI eMo-
il JOCSTAIOTh PIBHS CTPaXKIAaHHS a00 MPHUHIDKEHHS, SKi 3aIllOJIIIOI0Th MOPaIbHY
mkoxy. OmiHKa IIFOTO PiBHS 3aJI€KHUTH BiJ YCiX OOCTaBHH CIIPaBH, SKi CBiTYaTh
PO MOTHBH MPOTHUIIPABHHX [ii, IXHIO IHTEHCHUBHICTB, TPUBAJICTh, IOBTOPIOBA-
HICTh, Pi3U4HI 200 TICHXOJOTIYHI HACIIIKH Ta, Y ACIKUX BUMAIKaX, CTaTh, BIK Ta
CTaH 3710pOB’sl HOTEPMLIOro°®e,

OTmxe, 1 GiznyHOI 0cOOM MOpaslbHa IMIKO/A BH3HAYAETHCS SIK IIKOJA, BHA-
CJIIOK sIKOT (pi3nyHa 0coba 3a3Hae 3MiH B 3BUYAHOMY, 3BUYHOMY JUIsl ce0e yKiia-
i )KUTTS, CBOIX MOMIIAaX HAa MOPAaJbHI IIHHOCTI, [0 BUPAXA€ETHCS B MOTipIICHH]
3[I0pPOB’s, CAMOTIOUYTTSI, AyILIEBHOI PiBHOBArW; MOPYIICHHS COLiaIbHUX 3B SI3KiB,
MapTHEPCHKUX BIJTHOCHH Ta BiIHOCHH 3 OTOYYIOUUMH JIIOJIbMHU; 3aHIXKEHHI CaMo-
OLIIHKY 1 CIIPUHUHSATTS CBOET pOJIi 1 3HAUCHHS B XKHTTI CyCHUIbCTBA. Takux BTpaT
¢iznyHa ocoba 3a3Ha€ Bijl HEMPABOMIPHUX JisSHb IHIINX OCi0. J[1s BiqHOBICHHS
HOPMAaJIBHOTO, BiAIMOBITHO IO CBOIX YSIBJIEHb, )KUTTEBOTO CTAHOBHIIA 1 nependa-
YEeHO MpaBo (Pi3MYHOT 0COOM Ha BIALUIKOAYBAHHS MOPAJIBbHOI IIKOJM SK OAWH i3
CHoCc001B 3aXHCTY CBOIX MpaB i 3aKOHHHUX IHTEPECIB.

3rigHo 3 1. 3 mocranoBu [Inerymy BepxosHoro Cyay Yipainu «IIpo cymoBy
MPAaKTHKY B CIpaBaX MPO BIAIIKOIYBaHHS MOPAaTbHOI (HEMaiHOBOT) IIKOMM» ITif
MOPAJLHOIO IITKOJIOI0 Tpeba po3yMiTH BTpaTH HEMAHOBOTO XapakTepy BHACII-
JTIOK MOPaJBHUX 4H (PI3SHYHUX CTpaXkIaHb, a00 IHIIMX HETATHMBHUX SBHIL, 3aI0-
MISHUX (I3AYHIA 9¥ FOPUIUYHIA 0c001 HE3aKOHHUMH TisIMH a00 Oe3isTbHICTIO
iHmmx oci6®®®. OTxe, MopanbHa IIKOJA MOKe OYTH 3aBJaHa He TilbKH (i3uuHiil
0co001, a i FOPUINIHIN.

loxo ropuAXYHOI 0COOW BiIIIKOIYBaHHS MOPAIBHOI IIKOAM PO3YMIIOTB SIK
croci6 3axucty 1 IUToBOi permyTarii. 3BiCHO, IO FOPUANIHA 0c00a HE BiTIyBae
Hi (I3MYHUX, HI TyIIEBHUX CTPAXIaHb, @ TAKOK MPUHIKEHHS YECTi Ta T'iTHOCTI.
A ninoBa pemyTalis — 11e IOCUTh 00’ €MHa IIPaBOBa KAaTEropisl, sIka OXOIUIIOE 3HaY-
Hi 3a KIJIBKICTIO aclieKTH (YHKIIOHYBaHHS IopuandHoi ocoou. FOpuanuna ocoba,
sKa nepeOyBae B YHCIIEHHUX NMPABOBUX 3B’SI3KaX, MIKIYETHCS MIPO CBOE PEHOME,
BiJl HOTO 3aNeKUTh i MOAAIbINA 1 y4acTh y MPaBOBiAHOCHHAX. [X KiNbKicTb i pi-
BEHb, 31 CBOT0 OOKY, BIUIMBAE HA CaMy MisUTbHICTh FOPUIMYHOI OCOOU.

Tpeba 3a3nauntH, mo 3akoH Ykpainu «IIpo 30BHIIIHPOEKOHOMIYHY isiiib-
HICTB)» BU3HAYA€E MOHSATTS MOPAIBHOI IIKOJM SIK LIKOJY, SIKY 3aMOisIHO 0COOHC-
TUM HEMallHOBUM IIpaBaM Cy0’€KTiB 30BHIIIHBOCKOHOMIYHOI JISJIbHOCTI Ta sIKa

568 [Tocranosa Bepxosroro cymy Bin 10 ksitust 2019 p. y cripasi Ne 464/3789/17. URL: https://zakononline.com.ua/
court-decisions/show/81046506

569 T1po cyoBy mpakTHKy B CIpaBax IIpo BifIIKOIYBaHHsS MOPAILHOT (HeMaiiHoBoi) mkoau: noctanosa [lienymy Bep-
xoBHoro Cyny Vkpainu Big 31 Gepesus 1995 poky Ne 4. URL: https://zakon.rada.gov.ua/laws/show/v0004700-95#Text
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npusBena abo Moe IIPU3BECTH [0 30MTKiB, IO MAOTh MaTepianbHuii Bupas®’®.
3rizHo i3 BKa3aHUM BH3HAYEHHAM MOpaJbHA LIKOJA 3aIlO0II0ETHCS caMe HeMaii-
HOBUM TIpaBaM Cy0’€KTIB TOCIOJApPIOBAHHS, 10 3aMalOThCsI 30BHIIIHBOEKOHO-
MIYHOIO JisTBHICTIO, SIKa TIPU3BOUTH 10 MaTepiaabHuX 30MTKIB. BapTo 3a3HaunTH,
mo y po3’sicienHi Bumoro ApGitpaxuoro Cyny Yxkpainu «lIpo neski mutaHHS
MIPAKTHKH BHPIMICHHS CIIOPiB, IMOB’SI3aHAUX 3 BIAIIKOAYBAHHSIM MOPATBHOI IIIKO-
1 Big 29 motoro 1996 p. y 1. 2 MOpaiTbHOO BU3HAETHCA MIKO/IA, 3aIIOIsIHA Op-
rasisauii IopyIIeHHaM ii 3aKOHHUX HeMaiiHoBuX mpas®’.

[Tixg nimoBoro penmyTalliero PUANIHOT 0c0OH, 30KpeMa i JIPHEMHAIIBKAX TO-
BapuCTB, (Di3NIHUX OCIO-TIIIPHEMIIIB, aABOKATIB, HOTAapiycCiB Ta iHIIMX OCi0, po-
3yMIETBCS OIiHKA X MiIIPUEMHUIBKOI, TPOMaACHKOI, mpodeciinoi 4u iHmo1
TUSUTBHOCTI, SIKY 3MIIHCHIOE Taka 0c00a, SIK YYaCHHUK CYCITUTEHIX BimHOCHH'2,

B. I1. HarpebOenpHuii BU3HAUAE, 110 «/IiJIOBA PEITyTallis BUPAKAETHCS B 3arajb-
HOMY BU3HAHHI JOCSTHEHb (Di3MYHOT 0cOOH, MiAIPHUEMCTBA, OpraHisarlii abo ycra-
HOBH, TXHBOMY aBTOPHTETI, B TOMY, YOTO BiJ| HUX OYiKyIOTb Y MOJAIBIIOMY, SKHIA
00CATr BIANOBIIAIBHOCTI HA HUX IOKIANAETHCH 1 IK OLIHIOKTHCS TXHI Aii OTOYEH-
HAM, CYCHiNbCTBOM 3aranom»®’. M. [lomyasoHHUI BBaXae, 10 JiT0Ba peryTa-
I1is — e CYCNIJBbHO MiATpUMAaHa OLiHKa TPYJOBHX, IpodeciiiHuX sKocTel ocobdH,
BHKOHAHHS B3SITHX Ha cebe 3000B’s13aHb, OYYTTS BiAMOBIJAIBHOCTI 32 BUKOHA-
Hy poboTy. ToOTO, mi AIIOBOIO PEMyTALIEI0 3 FOPUIMYHOIO TOIJISITY BapTO PO3y-
MITH CYCHIJIHO MO3UTHUBHY OLIHKY CrHenu(iyHUX SKOCTEH HOpHIUYHOI 0coOH,
a caMe SIKOCTeH, sIKi He TUIBKH 1HIUBIyasli3yIoTh 11 cepel IHIHUX I0pUANYHHX 0Ci0,
a ¥ BU3HAYAIOTh PiBEHb JOBIPH [0 HEl B CyCHiIbHO-BUPOOHMYIMN AisIbHOCTI® %,

JinoBa pemyTariist FOpuIMYHOI 0cOOM MOKe OYyTH SK MO3UTHBHOIO, TaK 1 Hera-
TuBHOI. Came TOMY SIKICHA OIliHKA JiSUTEHOCTI MiAIPHEMCTBA, 3po0iIeHa He3aIexK-
HUMH Cy0’€KTaMH, € TaKOX Jy’Ke BaXUINBOIO. [lapaMeTpamMu Takoi OIIHKH MOXKYTh
OyTH: DOCBiA YIIpaBIiHHS], piBeHb KBaliQiKaIlii mepcoHanly, BIaue reorpadidae
pO3MillleHHsI, BUKOPUCTaHHS HOBHX TEXHOJOTIH, iHBECTHIIIfHA NPUBAOIMBICTH,
KOHKYPEHTOCIIPOMO>)KHICTh BUTOTOBJICHOI IPOAYKIIii 00 HaaHMX MOCITYT, HaJIeXk-
HE BHKOHAHHS B3ATHX 3000B’s3aHb, KUIBKICTh BUTPAaHHX TEHICPIB, OTPUMAaHHX
HATOPOJI, MO3UIil B HAI[IOHAIEHUX PEHTHHTaX, COI[iaJlbHA BiIOBiAIBHICTD, 1O~

TPUMAaHHS YHHHOTO 3aKOHOJaBCTBa >,

570 TIpo 30BHINIHBOEKOHOMIUHY AismbHiCT: 3aKoH Ykpainu Bia 16 ksitHa 1991 poxy Ne 959-XI1. URL: https://zakon.
rada.gov.ua/laws/show/959-12#Text

571 Po3’scuenns Bumoro Ap6itpaskuoro Cymy Ykpainu «IIpo aesKi MATaHHA NPaKTHKA BUPILIEHHS CTIOPiB, OB’ A3a-
HHMX 3 BiIIIKOZYBaHHAM MOpaIbHOI WKomm» Bim 29.02.1996 Ne 02-5/95. URL: http://search.ligazakon.ua/l_doc2.nsf/
link1/SD96007.html

572 TIpo cymoBy NpaKkTHKY y CIIpaBaX Mpo 3aXHCT TiTHOCTI Ta yecTi dizuunoi ocobH, a Takox AioBoi pemyTanii hizmy-
HOI Ta ropuau4HOi ocobu: mocraHoBa IInemymy Bepxosnoro Cyny Ykpainum Bin 27 Bepecus 2009 poxy Ne 1. URL:
https://zakon.rada.gov.ua/laws/show/v_001700-09#Text

57 HarpeGenbruit B. I1. Jlinosa pemyrauis. IOpuamuna enuukionenis: y 6-mu 7./ inn. pen. 0. C. lllemuryuenko.
Kuis: Bun-Bo «Yxpainceka enuuxionenis» iMm. M. I1. Baxana, 1999. T. 2: Z[—I71. C.211.

574 Tlomyabornmii M. T1030BH PO 3aXKCT YeCTi # TiIHOCTI B KOHTEKCTI FOPUCTIPY/IEHIIT €BPONEHCHKOTO Cy Ty 3 MpaB
sropuan. URL: http://khpg.org/index.php?id=1007460190

575 [Tapactok M. B. IIpo noHsTTs Ai10B0i peryTawii ropuandHoi oco6n. Mumna cnpasa. 2011. Ne 6. C. 547.
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Po3zoin 5

Kpurepii a1t BU3HaueHHS OLIHKM IUI0BOI peryTtanii pi3Hi. Bona 3Bomuthcs
IO TOTO, IO MisUTBHICTH IOPHANIHOT 0COOM PO3TIIAAIOTH 3 yCiX OOKIB: SIK Oe3mo-
cepenHi i MapTHEPH 1 KOHTPAreHTH, Tak W iHII 0coOH, sIKi Biq4yBalOTh Ha cOO1
pe3yabTaTy i NisTTbHOCTI.

JinoBa pemyTariisi criBBiTHOCHUTHCS SIK 3 MOPAJIBHOIO, TaK i 3 MAHHOBOIO IIIKO-
JI010. 3B’5130K ii 3 MaTepiajJbHUMHU HACIIIKAMH ISl FOPUIMYHOI 0COOHM CYMHIBIB He
BUKITUKA€E. 3HIKCHHS pEIyTallii MOTCHIIHHO Hece B cOOi 3amomistHHS MaiftHOBOI
IIKOIH, BUCTYyMAE ii mpoBicHuKOM. OTXe, MaifHOBa MIKOJAa — HEMHUHYYHH MiICy-
MOK 3iMICOBaHOI Ai0Boi penyTanii. ToOTO 11e sSiK nprYKHa 1 HaciI0K. AHAJIOTTYHA
CHUTYAIIisl 3 JAUIOBOIO PEIYTAII€I0 1 MOPATBHOK (HEMATHOBOKO) IIKOJIOI0, OCKLUTh-
KM Taka IIKOJa 3allOMil0€ThCS IOPUINYHIA 0co0l depe3 MmaaiHHSA PiBHSA ILTOBOL
penytanii. 3MiHa TPOMaJCbKOT JyMKH HMIKOAUTH IOPUANYHINA 0c00i B OCHOBHOMY
B HEMaWHOBIH cdepi — Ha PiBHI OIIHOK, PO3MOB, Tiepeaadi iHdopMarii mpo Toi uu
iHIIMI BUNAIOK, B IKOMY J€MOHCTpYe cebe ropuauuHa ocoba®’®. A Bei mi kosu-
BaHHS 3/1aTHI IPU3BECTH JO OUIBIN SBHUX HETaTUBHUX PE3yJbTATIB B MaTepiajb-
Hill cdepi — y FOpUINIHOT 0OCOOH 3HUBATHCS TIOXOAN Yepe3 BTPATy KIIEHTIB.

JinoBa pemyTarist — e He TNBKH HEMAaWHOBI mpaBa, y cdepi iHAnBiTyami3a-
1ii, HapHKJIaJ, BOHA MOB’s3aHa 3 IPaBOM Ha HallMeHyBaHHS, (ipMOBe HaliMEeHY-
BaHHS, Ha TOBAPHUIA 3HAK, OCKUJIBKU caMe 3a JIOIIOMOT0I0 LINX 30BHIIIHIX aTpHOy-
TiB IOPUIMYHY 0COOY CIIPUHMAIOTh OTOUYIOUi. 30pOBE CIIPUHHSITTS PO3MIIIEHHS
pi3HUX HaliMEHyBaHb i TOBApPHHUX 3HAKIB Ha PI3HHUX 3aX0/aX 3JaTHE 3aKPillUTUCS B
CyCIiJIbHIlN CBIIOMOCTI i BIIIMBATH Ha KOMEpPUiliHUIA cTaTyc ropuaHdHOT 0coou®’’.

3 orjsimy Ha BHICBHKIIAICHE, BEIUKE 3HAUCHHS U1 IIJI0BOT permyTaiii KoM-
naHii Mae HerpaBOMipHE BUKOPUCTAHHS i TOBApHOTO 3HaKa, yepe3 10 HesIKicHa
MPOAYKIIS IMiJ BUTTISAOM MOIHOI (pipMHU MMOXUTHYJIA iIMi/DK OCTAHHBOI Ha PUHKY.
ByBae 1 OLIbII TOHKHUI BIUTMB HA JUIOBY PEMyTallilo, KOJH 3asBICHUH SIK YHIKaJIb-
HUH 200 eKCKIIIO3WBHHUI BUPIO KOMIIOIOTH 1 MacoBO IPOJAIOTh Ha pUHKY. Kpim
IFOTO, MOYKHA TIPOCTEKUTH 3B’ 30K JIUJIOBOI peryTaii Ta IpaB iHTEIEKTyaIbHOL
BIIACHOCTI y c(pepi aBTOPCHKMX i CyMi’KHMX MPaB, MATEHTHUX [PaB TOIO® 'S,

Otxe, B 1. 3 nocranosu Ilnenymy BepxoBroro Cyny Ykpainu «IIpo cynoBy
MPaKTHKY B CIIpaBax MMPO BiAMIKOIYBaHHS MOPANbHOI (HEMAalHOBOT) IIKOAN) BU-
3HAYCHO, IO ITiJ] HEMAWHOBOIO KOO0, 3aMOIIsIHOK OPUINYHINA 0c00i, Tpeba
PO3yMITH BTpaTH HEMAHHOBOTO XapakTepy, 10 HACTAIN BHACIIIOK IIPHHIKEHHS
i1 mimoBoi pemyTarii, mocsranHg Ha GpipMoBe HaliMEeHYBaHHS, TOBAPHHMA 3HAK, BU-
pOOHUYY MapKy, PO3TOJIOLIEHHS KOMEPIIHHOI TAEMHHIII, @ TAKOX BUMHEHHS [,
CHPAMOBaHMX Ha 3HWKEHHS TPECTHKY YU TIAPUB JOBIpH 10 ii AisuIbHOCTI®'®.
Bonnouac Tpeba 3ayBaykuTH, 10 AT IOPUIUYHUAX 0Ci0 3aCTOCOBYIOTHCS MOHSATTS

576 Cupotenko C. €. Jlo NUTaHHA PO KOMIEHCAIiI0 MOPaIbHOT (HeMailHOBOT) LIKO/H, 3aMO/isSHOT IOPHANYHIM 0CO-
6am. Bicnux Buujoeo apbimpasicnozo cydy Vipainu. 1998. Ne 4. C. 202-204.

577 Cnacu6o-®areesa . Mopaibia mikosia: npasosa abetka. Bee npo Gyxearmepcokuii 06aik. 2006. Ne 114. C. 34.

578 Cniacu6o-®areesa . Mopaibia mkosia: mpasosa abetka. Bee npo Gyxearmepcokuii 06aik. 2006. Ne 114. C. 35.

57 I1po cyi0By IPaKTHKY B CIpaBax Ipo BiIIKOIYBaHHS MOPAILHOT (HeMaiiHoBoi) mkoau: noctanosa [lienymy Bep-
xoBHoro Cyny Vkpainu Big 31 Gepesus 1995 poky Ne 4. URL: https://zakon.rada.gov.ua/laws/show/v0004700-95#Text
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HE MOpaJIbHOI, a caMe HEeMalHOBOI ILIKOJIM, X04a CaM 3aKOHO/aBeIlb TaKOro I0-
HaTTS B L{uBiTbHOMY KOZEKCI YKpaiH! HE 3aCTOCOBYE.

JlopedHnM € TUTaHHs PO MOXKJIMBICTB BJIIIKO{yBaHHS MOPAJIBHOI KO Op-
raHaM Jep>KaBHOI BIIAIH YU MiCIIEBOTO CaMOBPsAyBaHH:, TOOTO cy0’ekTaM Bias-
HUX TOBHOBaXXCHb. 3arajioM MDKHAPOJHE 1 HaIliOHAJIBbHE MPaBO HE IMO30aBIsE
MyOIiYHUX 0Ci0 MOXKIIMBOCTI 3/IIFICHIOBATH 3aXHMCT CBOIX IpaB Ta iHTEpECiB 3a J10-
TIOMOTOI0 TT030BY PO BIAIIKOAYBaHHS MOpaibHOI mKkoau. [Ipore y m. 28 mocra-
HoBH [Inenymy BepxoBnoro Cyny Vkpainu «IIpo cynoBy IpakTHKy y cIpaBax
TIPO 3axMCT TAHOCTI Ta yecTi (hiznyHoi 0coOu, a TaKoXX AijIoBoi peryTamii dizny-
HOI Ta IOPUIMYHOT 0COOM» 3aKpiIIeHO, 1110, PO3IIAJAI0YH CIPaBH 33 MO30BAMHU
OpraHiB Jep>KaBHOI BJIaJIN Ta MICIIEBOTO CaMOBPSIIyBaHHS, CyJH ITOBUHHI Bpaxo-
ByBaTH NOJOXEHHA 4. 2 cT. 31 3akony Ykpainu «lIlpo indopmanito», 3rigHo 3
SIKOIO CY0’€KTH BJIQJIHUX TIOBHOBA)KEHb SIK MTO3MBaYi y CIpaBax IPoO 3aXUCT YECTi,
TIHOCTI Ta AUIOBOI pemyTallii BIIpaBi BUMAaraTH B CYJOBOMY IOPSIKY JIHIIE
CIPOCTYBaHHS HEJOCTOBIPHOI iH(OpMAIIl po cede i He MaloTh MPaBa BUMAaraTu
BIIIIKOYBaHHSI MOPaJIbHOI (HeMaiiHOBO1) mkoau. Lle He mo30asssie mocagoBuX i
Ccly’00BMX 0Ci6 IIpaBa Ha 3aXKMCT Y€CTi, T1IHOCTI Ta AiI0BOT peryTalii B cy 1>,

OTxe, He ICHY€E €IMHOTO IMIAXOY 10 BU3HAYCHHS MOHATTS «MOPAIbHA IITKOIAY,
y HayIli TpUBAa€ AMCKYCis MIOAO ii BU3HAYEHHS, IO CBIAYUTH PO HEOIHO3HAY-
HICTh Ta 0araTOrpaHHICTh IBOTO MOHSATTS, IMiTKPECITIOE MIXKTAITy3eBUH XapaKTep
iHCTHTYTY MOpanbHoi mkoan. He Hagasmm B LluBineHOMY KOomekci YkpaiHnu fe-
¢iHimii MopanbHOI ITKOAX, 3aKOHOJABEIb 3aKPIIUIIOE 11 3MICT, y3aralbHIOOUYHA
SIKMH, MOXKHA BH3HAYHTH, [I0 MOPAIBHOIO € IIKOJA, sIKa HE Ma€ €KOHOMIYHOTO
3MICTY, BHACJIIZIOK 5IKO 0co0a BiuyBae JymieBHi a00 (i3u4Hi cTpakJaHHs, IPH-
HYDKEHHS 11 4eCTi Ta T1AHOCTI, MOTIpIIEHHS 3/10POB’ s, MOPYIIESHHS IIpaBa BIACHO-
CTi, 3BUYafHOTO YKJIAIy KUTTA 1 HOPMaJIbHUX JKATTEBUX, COIIATBHUX 3B S3KIB,
TiApUBaHHS A1JIOBOT pemyTarii.

He BupoOnennit Ha chOrogHi i MOPSOOK OOYMCIICHHS 3aBIaHOI MOPaJbHOI
IIKOAH, IO B CYZOBii MpaKkTUIl BUKINKAE OaraTo TPyIHOILIB Yepe3 BiJCYyTHICTh
€JIMHOT METOJJUKY TaKUX PO3paxyHKiB. 3 iHIIOTO OOKY, BUKJIMKAE AUCKYCIIO i came
MIUTaHHS. MOJKJIMBOCTI BUBEJCHHS Ta 3aCTOCOBYBaHHS €IMHOI OKpEMOI «yHiBep-
CaJIbHOT» METOJMKH OOYMCIICHHS MOPAJIBHOI IIKOJH, BUXOJASYH 3 CYTi ITOHATTS
camoi kareropii Takoro BuIy mkoau. Sk Haronomrye BepxoBuuii Cyn, MopaiibHy
LIKOJTy, 3B)KAIOYH Ha 11 CyTHICTh, HE MOXHA BIJIIIKOIOBYBAaTH y TIOBHOMY 00CS-
31, OCKUIBKH He Mae (i He MOXke OyTH) TOYHHX KPUTEPIiiB MaiHOBOTO BHpa3y ay-
LIeBHOI'0 0OJII0. 3BaXkarouu Ha I1ie, OyIb-sKa KOMIICHCAllish MOPAJIbHOT LIKOJIH HE
€ (i He Moke OyTH) aJIeKBaTHOIO AIWCHUM CTPAKAAHHAM, TOMY OYIb-SIKHi 1 po3-
Mip MO3Ke MaTi CyTo yMOBHUI Bupas®®l. 3ifcu, caMe afeKBaTHE BiIIKOLYBaHHS

%80 [Ipo indopmaito: 3akon Ykpainu Bin 2 skotHs 1992 poky Ne 2657-XI1. Bidomocmi Bepxoenoi Paou Vpaitu.
1992. Ne 48. Cr. 650.

%81 [ocranosa Bepxosroro Cymy Bim 15 cepmms 2019 poky y crpasi Ne 823/782/16. URL: https://zakononline.
com.ua/court-decisions/show/83692196
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LIKOJIU, 30KpeMa i MOpaJIbHOI, 32 MOPYILIEHHSI [TPaB JIIOAWHH € OHUM i3 e(peKTHB-
HHUX 32C0O01B IOPHIMYHOTO 3aXHCTY %2,

VY Takiii cuTyanii BUBYEHHS BXK€ ICHYIOUOI'O JOCBILY CBITOBOI IOPHIMYHOT
HAayKH Ta MPAKTHKH 100 BU3HAYEHHS PO3MIpYy KOMIICHCALii MOPaIbHOT MIKOIH
Oy7o O myke TOUUTFHUM Ta KOpUCHUM. BomHowac Tpeba mam’sTaTd, o po3Mip
BIAIIKOIYBAaHHS MOPaJbHOI IIKOIM BCTAHOBIIOE CYJ 1 «...3 NOMISAY CYIOBOT
NPaKTUKH 3 TIMTaHb OLIHIOBAHHS MOPAIBHOT IKOXY BapTO 3alO3MYMTH HaKKpa-
e y KpaiH, B SIKUX [eH IHCTUTYT iCHy€e TOHaJ cTa pokiB... CynoBa iepapxis sk
caMoOperyJorYa cucTeMa 3/1aTHa 3 INIMHOM 4acy c()OpMyBaTH CBOIO BIACHY 30a-
JIAaHCOBaHY TIPAKTHKY IOJI0 Bi/IIKOTyBaHHS MOPAIBHOT HIKOIM» %,

Tpeba 3a3HaunTH, MO y KOAHIN 3 KpaiH CBITY HE ICHY€E €IMHOI METOJIUKH BH-
3HAYEHHS 00CATY HEMalHOBOI (MOPAJIbHOI, IICUXIYHOT) IIKOJM Ta PO3MIpY aaeK-
BaTHOI KOMIIeHcallii, ska Oyna 0 3aKpiryieHa Ha 3aKOHOaBYOMY piBHI. Ko nes-
Hi METOJTUKHU ¥ iICHYIOTh, TO BOHH, 5IK 1 B YKpaiHi, MarOTh PEKOMCHIAIITHUN Xa-
pakrep, Ta, paKTUYHO, HE MICTATh MaTeMaTHYHUX PO3PAXYHKIB.

VY ®paniiii, 1e 3aKOHOAABCTBO U Cy/J[0Ba MPAKTHKA HE 0OMEXKYIOTh OCOOHCTI
HeMaifHOBI TpaBa 1 Oyara SIKUM-HEOYZb BU3HAUEHHM MEPENiKOM i JOMYCKaroTh
KOMITEHCAI[IF0 MOPAIBHOI IIKOJX B HEOOMEKEHIH KUTBKOCTI BUMAKIB, Cy/ 3a110-
BOJIbHSIE TI030BU TPO KOMIIEHCAIIII0 MOPAJIBbHOI MIKOAM, KEPYIOUHUCh BHMOT'aMH
cipaBeiuBocTi. Lle o3Havae, 1m0 cyans He Oyae MocWiIaTucs Ha apupMETUUHI
PO3paxyHKH, a BpaXxOBYBaTUMe YCi BIITIHKM CTOCYHKIB, SIKI J{y’Ke Ba)KKO 3BaXKH-
TH, 1 TOMY OyIb-SKe pillleHHsI HeMUHYy4e Oy/ie 3a10BiIbHUM. BoHO 3aiexarume
TaKoX Bi 3B 53Ky, IO ICHY€ MK OKPEMHMH BHUIAJKAMH MOPAIBHOI MIKOAM I
THM BiJIIKOZYBaHHAM, K€ OIIOCEPEIKOBAHO MOXKE IOJIETIIHTH CTaH MOTEpPIILIO-
ro. Jlo yBaru Oyze B34TO i OLIHEHO BCi KOHKPETHI OOCTaBWHU JaHOTO BUIIAJIKY,
Taki, 30KpeMa, SIK CIIPaBKHI IOTPeOH MOTEPIILIOTO, 3IIOBMHICHICTE 0CO0H, SKa 3a-
HOMIsIA IIKOJY, MPUYUHH, IO CHOHYKAIH MOTEPILIOr0 BUCYHYTH BUMOTH IIPO
KOMIIeHCallif0. B okpeMux BUMaakax CyAlsi MOXKe 3aCTOCYBAaTH «CHMBOJIIYHE 3a-
CYJUKEHHSD», TaKe, HAPUKIIAJL, K 30008’ A3aHHs CIUTATHTH OJMH (ppaHK e,

B Itanii MopanbHa OIK01a KOMIICHCY€ETBCS CYA0M, BUXO/SIYH 3 IIPUHIIMIIIB PO-
3yMHOCTI Ta CIIPaBEIMBOCTI. AJle SIKIIO IIi CTpa)KAaHHsS MPsAMO TOB’s3aHi 3 di-
3UYHOI0 IIKOJOI0 (TIJIECHI YIIKOJDKEHHS), TO KOMIICHCAIsl MEepeBaXKHO INPUCY-
JOKY€ETBCS MPOTOPLIHHO 10 PO3Mipy BiIIIKOAYBaHHS 3a «010JIOTIUHY LIKOZY» —
BiJl UBEPTi JI0 MOJOBUHN CyMH OCTaHHBOTO, 110 Ha3WBAETHCS MPUHIIUIIOM BiAIO-
BiZHOCTI po3mipy>es.

3a HIMEIBKHM Ta aBCTPIHCHKUM MPABOM KOMIICHCALIIS 3a MEPEHECEH] CTpaxK-
JaHHS ITOBHHHA OyTH CIIPAaBEIUIMBOIO: IO yBard OepeThCs 3arajlbHUN MPUHIHIL

%82 [Tocranosa Bepxosroro cymy Bin 10 ksitus 2019 p. y crpasi Ne 464/3789/17. URL: https://zakononline.com.ua/
court-decisions/show/81046506

583 Manyxsn B. VI. MopanbHblii BpeI: IpaBo, NpakTuka, onbit. Kues: Mcruna, 2008. C. 175.

584 Dpnenesckuii A. Mopanbhelii Bpen B ipase ®panimu. Xossiicmeo u npaso. 1998. Ne 5. C. 106.

585 Manykstin B. 1. MopanbHblii Bpe/1: 1IpaBo, npakTuka, onst. Kues: Mernua, 2008. C. 184.
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BUPIBHIOBaHHS BUTOJIM — IIOTEPIIJIMKA Mae OyTH IOHOBJICHUH y CTaHi, SIKUH iCHY-
BaB JI0 MOPYIIEHHS HOTO MpaB YW iHTEpECiB, OAHAK BiH HE IMMOBHHEH OJCPKATH
BUTOJ/ly BHACNIJOK KoMIeHcalii oMy Takoi mkoau. Cyau muX KpaiH Opi€eHTY-
FOTHCS Ha aHAIIOTIYHI PillleHHsI, 10 Oy BUHECEHI paHillle 010 BiIIKOAYBaHHSI
MOpaJIBHOT KO, Y TpoIeci BCTAHOBJICHHS PO3MIPY CIIPAaBEUINBOI KOMIICHCA-
1ii, IKUH Ty’Ke 3aIeKHUTh BiJl 00CTABUH KOHKPETHOI'O BUIIAIKY, CyI0Ba MPAKTHKA
BPaxoBY€ TaKi MOKa3HUKU: MPH (Qi3UYHUX CTPAKAAHHSX MOTEPIIIOr0 — 0COOIH-
Ba YyTIUBICTH 0 OO0, BUJ TIIECHOTO YIIKO/DKEHHS, TPUBATICTh JIIKyBaHHS Ta
HACJII/IKIB; MPH MCUXIYHUX CTPKAAHHIX — HACIIJIKM CIIOTBOPEHHS 30BHIIIHOCTI,
BiK, MOXJIMBICTb IIPO/IOBXKEHHS KOJINIIHBOI pOOOTH, CTYIIHb YCBIOMIIEHHS CKPYT-
HOCTI CBOTO CTAQHOBHIIA, XBIIIOBaHHS 3a JONIO CiM’1, MOXIIUBICT 30€peKeHHs
IHMBIyaIbHUX SIKOCTEH OCOOMCTOCTI (TanaHTiB, 3A10HOCTEl), 0COOIMBA MCHXiY-
Ha Bpa3JUBICTh, CXHJIBHICTB O MEPES)KMBaHb; CTYIIHb BUHH 3aII0iF0Ba4a KON,
ifioro MaiiHOBHIA cTaH Tomo . ABCTpilichki CyIM BpaXOBYIOTH L€ TaKuii (GakTop,
SK «ECTETHYHA IIKOIa»’®.

[MpuHnmnm po3paxyHKy Ha/JaHOT KOMIIEHCAIil 3a 3armoissHHs mKoan B Himeu-
4YiHI Ta ABCTpIi Ha IPAKTHUII € CXOKUMH, OCOOIHMBO AKIIO HAETHCS MPO MIKOIY,
MOB’53aHy 3 TUIECHHMH YIIKOJDKEHHSMH Ta ITIOIIKOJDKEHHSIM 370poB’s. B mux
KpaiHax CyIH Ta IOPUCTH BUKOPUCTOBYIOTH IUIS PO3PAaXyHKY MOpPAIBHOI IIKOIU
creriaibHi 30ipHUKH, JIe TPOIIOHYETHCS OIUC Ta METOJMKA PO3PAXYHKY KOMIICH-
cauii, iICHyIOTh pPEKOMEHJIALIHI CXEeMHU NPHCYIDKEHHS KOMIIEHCAIl 3a LIKOAY,
10 3aB/aHa 3I0POB’I0 Ta TINECHIM HETOTOPKAHOCTI, SIKi HAIPAI[bOBaHI CYI0BOIO
MPAaKTHKOI0. AJie Cyl MalOTh 3HAYHY CBOOOIY 100 BU3HAYCHHS PO3MIPY KOM-
nercanii. B HiMeuuunni anessinifini cyau MOXYTh MEperisiiaTid po3Mip KOMIICH-
carii TUTBKH B TOMY pas3i, SKIIO CYyJ MepIIol iHCTaHIil SBHO BHHIIOB 32 MEXi po-
3yMHHUX PO3MIpiB KOMIIEHcalii, 1o Oy MpUCY/KEH] paHille 3a aHAIOTTYHUMHU
cnpaBaMu, abo HE BpaxyBaB BCiX 0OCTaBHH, 110 MarOTh 3HAYCHHS IO CIIpaBi, Ta
HaykoBuX naHuX. Cyan HiMeuunHu jJyxe 4acTo MOCHIalThesl Ha npakTuky De-
JiepalibHOT0 BepXxoBHOro Cy/y, BUIIMX 3€MEJIbHUX CYJIIB Ta Ha PIillIEHHS Crielia-
Ti30BaHUX CyHiB>ee.

[leBHi «Tapudwu» Hpy BU3HAYCHHI PO3MIpYy KOMITEHCAIii MOPaIBHOI IIKOAH
3aCTOCOBYIOTBCS B ABCTIi Ta besbrii, 0COOIUBO KOIM WACTHCS MPO 3aIOIiTHHS
¢$i3U9HOI Ta MOPAIBHOI MIKOIM OCOOHMCTOCTI, 3710pOB’10. AJle TakMH MiaXia He
03HAYaE, M0 «POJIb CYMAiB 3BOMUTHCA TUIBKH A0 KaJbKYJALil, 00 Cyau MOBUHHI
BpaxXoBYBaTH KOHKPETHi 06CTaBMHH KOXKHOI cripaBu» . Taka cuctema, mo 6asy-
€ThCS HA BU3HAUCHUX CTaHIAPTaxX, Tapu(ax, METOAUKAX, ISSIKOK MipO0 OOMEKye
MOXKIIUBE CBaBLILIS CyIB MiJl 4aC BU3HAUYEHHS KOHKPETHUX CyM KOMIIEHCAIIT.

58 [ITumon C. I. IuBinbHe Ta TOproBe mpaBo 3apyOikHUX Kpain: Hapu. moci6. (Kypc nekwiit). Kuis: KHEY, 2004.
C.112.

%87 Manyksin B. . MopasbHbIii Bpesi: paBo, IpakTuka, onbit. Kues: Mcruna, 2008. C. 182.

%88 TTucapesa E. A., Cnipinonosa B. O. 11]o10 MeToiK# po3paxyHKy po3mipy KOMIEHcallii MopanbHoi mkoau. [lpas-
Huuuil waconuc [oneyvrozo yrisepcumemy. 2010. Ne 1(23). C. 113-119.

58 Manyxsin B. 1. MopabHbIi BpeJ1: paBo, npakTHka, orsIT. Kues: Mcruna, 2008. C. 184.
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VY migxonax 0 po3B’si3aHHs MPOOIEMH pO3MIpy KOMITEHCAIIiT MCUXIYHOT KO-
1 € oaionumu mpaBoBi cuctemu AHri Ta CIIIA. CymoBoro mpakTHKOIO BUIIPO-
OyBaHO pPiI3HOMAaHITHI CITIOCOOW BHPIMICHHS I[HOTO MHUTAHHSI. Y NESKAX CYIOBHUX
PILICHHSIX 3aCTOCOBYETHCS YACOBHH MIJIX1JI, IKWl MPUITYCKaE, 10 TOCTPOTA CIIPHIi-
HSTTSl XBUJIIOBaHb, OOJIIO TIOM SIKIIY€ETHCS 3 TUIMHOM 4acy. CyTb iHIIOTO IMiAXOMY
NOJISATaE B TOMY, IO «BapTICTB» CTPaKAaHb Ma€ OLIHIOBATUCS 3a JOIIOMOTOO
«PUHKOBHX» KPUTEpIiB: HANpHKIa, Tpeda 3’ACyBaTH, 3a Ky CyMy TpOILeil Jio-
JTIUHA TIOTOIUTHCS TOOPOBLTBHO MEPEKUTH ONMEPAIiitHUNA O1NTb 1 IPU3HAYHUTH ITFO
cyMy SIK KoMmeHcaniro°%,

3arajom ocoONMBOCTI BU3HAYECHHS PO3MIpY BIJIIKOJYBaHHS IIKOJH B KpaiHax
3arajJbHOTO TIpaBa MOSICHIOIOTHCS HU3KOIO (DaKTOPiB: BHCOKMMHU CTaHIapTaMH
TS JIOCTAaTHBO BEJIMKOI KUIBKOCTI pillIeHb CYZIOM MPUCSDKHUX.

Ha noctpansacbkoMy npocTopi H0CTaTHBOI MOIMYJISIPHOCTI Ha0yla METOANKa
PO3paxyHKy pO3Mipy BilIKoxyBaHHs MopanbHoi mkoau O. M. Epaenescbkoro®?,
B OCHOBI SIKOi KPUTEPISIMH BU3HAYECHHS PO3MIPY BIAIIKOAYBaHHS 3a 3alOJisTHHS
MOpAJIBHOT IIKOJU € TPOMaJIChKa OLiHKa (HaKTUYHUX OOCTABHH, IO BHKIHKAIH
HIKOAY, 1 cdepa MOMIMPEHHsI BiJOMOCTEH Mpo MoAito, sika Bigdynacs. B 2010 p.
s MeTo/MKa Oysia odiuiiino Bu3HaHa B Ykpaini®®?, ane y 2016 p. ue piueHss
OyJI0 CKacoBaHO.

O. M. EpzeneBcbkuii 0a3ye CBOIO METOAMKY Ha MOHATTI «IPE3IOMOBAHOT MO-
paJbHOI MIKOIM» Ta HAa po3pobieHiid HuM dopmymni: D=d * fv * i * ¢ * (1 —fs),
ne: D — po3mip KoMIieHcarii AiiCHOT MOpaIbHOI KO, TOOTO CyMa KOMITEHCAITi1
MOpPAJIbHOT IIKOIH, SIKY HEOOX1THO BCTAHOBUTH 1 MPUCYAMUTH A0 BiIIIKOIYBaHHS,
d — po3Mip KoMIeHcaIii Mpe3roMoBaHoOT MOPATLHOT KA,

[Ipe3romMoBana MopaibHa MIKOAA — 11e, 3a BuzHaueHHsAM O. M. EpneneBcekoro,
LIKO/A, SKY Bi[4yBa€ «CEPEIHbOCTATHCTHYHAY, «3BUYANHAY» JIIOJIUHA, 0 «HOP-
MaJIbHO» pearye Ha BUMHEHE 111010 Hei rmpaBonopyuieHHs. [1o cyTi, mpe3tomoBa-
Ha IIKOJa BigOWBae B co0i OLIHKY CHUTBHOTH Ha TEBHUH BUI NPaBOIOPYIICHHS.
Buennit Bu3Havyae po3mip 1i€i mKoau y BiHOCHUX oauHUIX. OJHa BiJHOCHA
oIMHHUI ckianae 720 MiHIMaIBbHHUX 3apoOiTHHX 1at. Lle cyma, siky cepeaHbo-
CTaTUCTHUYHA JIIOJJMHA MOXE 3apOOHTH 3a IECITh POKIB IPU TOMY, SIKIIIO 32 MICAIh
BOHa OTPUMYBaTHMe 6 MiHIMaIbHUX 3apoOiTHUX 1ar. Ha mymky aBTopa, 1is cy-
Ma OiNbII-MeHIN BiAnoBifae noTpebam 3BuUaitnoi moauau®®,

O. M. EpneneBcbkuii po3po0OuB TabIHIIO, B SIKiH 3a3HAYEHI PO3MIPH BIAIIKO-
JTyBaHHS IPE3I0OMOBAHOT MOpPaJILHOT IIKO1. PO3Mip BiAIIKOyBaHHS MOXKE 301Th-

590 Kpapuenko E. MopanbHblii Bpej: MCTOpUs M peanbHoCcTh. FOpuduveckas npaxmuxa. 2005. Ne 33(399). URL:
http://yurpractika.com/article.php?id=10005014

591 Jpnenesckuit A. M. Komnencanus mopaisHoro Bpena B Poccun u 3a py6eskom. Mocksa, 1997. 240 c.

592 MeTonuka BCTAHOBJICHHS 3aIlOisIHHS MODAIBHOT LIKO/M Ta METOJ OLIHKM PO3MIpy KOMIEHCaLii CIpUYMHEHNX
crpaxaanb / po3po6. O. M. EpzeneBcbkuit; 3apeectp. Hakazom M-Ba toctunii Ykpainn Bix 3 Gepesnst 2010 p., peectp.
koz 14.1.04. URL: http://rmpse.minjust.gov.ua/page/17

593 Opnenesckuii A. M. KomneHcanus MopansHOTO Bpea. AHaIU3 H KOMMEHTAapHi 3aKOHOAATENbCTBA M Cy[eOHOI
npaktHkd. Mocksa: Bonrepe Kitysep, 2004. 320 c.

59 Dppenesckuii A. M. Komnencauus mopanbHoro Bpeaa B Poceun u 3a py6eskom. Mocksa, 1997. 240 c.
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IIyBaTHCS BIAMOBIAHO 10 00TsHKyrounx obcraBuu: 1) fv — crymine BuHE 0co0H,
sIKa 3aBJajia MOpaibHOI KoM, mpu npomy 0 < fv < 1. CTyniHb BUHH Mif 4ac BU-
3HAYCHI BiAIIKOYBAaHHS BPAXOBYETHCS TUTBKH B TOMY pasi, SKIIO BUHA € MiACTa-
BOIO JIJIS BIJIIIKOJYBaHHS; 2) 1 — KOe(Dil[IEHT iHAMBIAyaJIbHUX OCOOIUBOCTEH I0-
teprinoro (cyd’eKTUBHOTO crany), npu npoMy 0 <i<2. Ilix yac BU3Ha4YeHH]
IpOro KoedirieHTy Tpeda BpaxoByBaTH IUOMHY (Bi3WIHHAX Ta AYIMICEBHUX CTPaXK-
naHb. OCKuUIbKY 1ell GakTop € cy0’eKTHBHUM, TO Y PI3HHX JIIOAEH MOXe BiOy-
BaTHCs Pi3HA peakxilis Ha OAHI M Ti X He3aKOHHI 1ii; 3) ¢ — KoediLieHT ypaxyBaH-
Hs OOCTaBWH, IO 3aCIyTOBYIOTh Ha yBary (00’e€KTHWBHI ()aKTOpH), IPU IIHOMY
0 < ¢ < 2. lleii NOKa3HUK CTOCYEThCS OOCTABHH, 110 HOCATh 00 €KTUBHHIA XapaK-
Tep, TOOTO IIe OOCTABUHH, SKi TOTSTIIM 33 COOOO 1HIIT HACHIAKY JUTA IOTEPIILIOTO,
KpiM AyIIEBHUX CTpaXkIaHb: MOTipIIeHHs 3Ai0HOCTEeH morepmijioro abo mo36as-
JICHHSI 10r0 MOJIMBOCTI IXHBOI peai3arlii, iHII yIIKOJKeHHsS 310poB’s. [{pomy
MIOKA3HUKY, K 1 ONepeHbOMY, TaKOXK HeoOXiJHO HaxaBaTh 3Ha4eHHs Bix 0 1o
2, OCKUTBKH KOXHa 0co0a Mo-pizHOMY CIIpHiiMae 00CTaBHHHU pearbHOI HiHCHOCTI,
[I0 BUHUKJIM BHACTIJOK MpaBonopymeHus; 4) fS — cTymiHp BUHH TOCTPaXKAAIo-
ro, ipu oMy 0 < fs < 1. JInst BU3HAUCHHS 1IOTO MOKa3HHUKA HEOOXITHO BPaXxoBy-
BaTH XapakTep NPaBONOPYIIEHHs, TOOTO BEJIMKE 3HAYEHHS Mae Ta 00CTaBHHA, YU
OyJnia IIKOJa 3aB/laHa BUKIIIOYHO TPABONOPYIIHUKOM, YH MOCTPKAAIUN CBOEFO
HOBEIIHKOI CHPHUAB BUHUKHEHHIO 260 30iIbIIEeHHIO Ko™,

Bapro 3a3HaunTH, 1110 JUIs BU3HAUYEHHS PO3MIpy KOMIIEHCAllii MOPaIbHOI IIKO-
i B Metonuii O. M. EpnieneBcbKoro BUKOPUCTOBYIOTHCS KPUMiHAIBHO-TIPABOBI
CaHKIIii 3a mpaBomopymieHHs. CaM aBTOp MOSICHIOE 1€ KOPCTKICTIO KPUMiHAIBHO-
ro MMOKapaHHs, 3 4YOro, Ha WOro yMKY, BUIUIMBAE, IO CIIiBBIAHOIICHHS MaKCH-
MaJIbHUX CaHKIIH HOPM KPHMIHAIBFHOTO KOJIEKCY, SIKi Iepe0avaroTh BiNOBIab-
HICTB 32 3JIOYMHHI ITOCSTaHHS Ha TIpaBa JIFOJUHH, HAHOLIBIT 00’ €KTHBHO BigoOpa-
alOTh BiJHOCHY 3HAYMMICTh GJIaT, 1[0 OXOPOHAKOTHCS HOpMaMu»©*. AJte, sk 3a-
yBaxye B. I. MaHyksH, «...TaKk caMO MOXXJIMBO 0OpaTH BUXIJHUMH PiBHSIHHIMH
HE KpUMIHAJIBHY CAaHKIIIO, a, HAIIPUKJIAJl, aAMiHICTPaTUBHY, OOTPYHTYBaB TaKHil
BUOIp caMe MOMIpHICTIO, 3Ba’KEHICTIO aJMiHicTpaTHBHOI caHkii»®’. Kpim Toro,
«ITOMIpHA OIIHKA )KUTTS Ta 37I0POB’S JIIOWHHU. .. IHCTPYMEHT JUISl BUMIpPIOBAHHS 3
TOYHICTIO. .. IO IIOCTOrO 3HAKa, ajie 3 MOMIJIKOIO y mepiioMy. Yepes Lie peanbHa
LIHHICTD XUTTA 1 340POB’S JIIOAWHU, BiAMOBIIHO i PO3MIp TPOIIOBOi KOMIICHCA-
uii, 3MeHnIyrothea y 100-500 pazip»®®,

[HmmMi crnoci6 oOrpyHTYBaHHS Ta PO3paxyHKY MOPAJILHOT KO 3arpONOHY-
BaB B. KammH. ABTOp BH3Hauae, 1110 IO OLIHKHK BapTOCTI 30POB’S Ta YKUTTS JIFO-
JIMHHY € J1Ba MiAXOAN — BUTPATHUH Ta puHKOBUH. OcTaHHIH Mae TpH METOJM: OLIH-
KU PHU3UKY JKUTTS Ta 3arpO3H 370POB’I0 JIIOAUHU ISl OTPUMAHHS HEIO J0JaTKO-

595 Opnenesckuit A. M. KomneHcanust MopaneHOro Bpefa. AHaIM3 ¥ KOMMEHTApUH 3aKOHONATENbCTBA M CyIEOHOIT
npaxtuki. Mocksa: Bonrepe Kitysep, 2004. 320 c.

5% Dpnenenckuit A. M. Kommencanus MopanbHOTo Bpesia B Poccun u 3a py6esxom. Mocksa, 1997. C. 132.

57 Manyxsu B. V1. MopanbHblit Bpel1: paBo, npakTHka, onbT. Kues: Mctuna, 2008. C. 171.

59 Kammu B. Ouenka mopanbhoro ymep6a B P®. fOpuouueckan npaxmuxa. 2003. Ne 22(284). URL: http://www.yur-
practika.com/article.php?id=10000350
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BOI BUTO/IM; BU3HAYEHHSI BAPTOCTI BCHOTO 200 YaCTKU CTATHCTHYHOTO YKHUTTS; BH-
3HAYCHHS JIOATKOBOI CMEPTHOCTI, BUXOJISTYH 3 TPAHWYHO MPHUITYCTHMHUX KOHIIEHT-
pamiif mKiIUIMBHX PedoBHH. Bcei 1Mi cCIOCOOM BUKOPUCTOBYIOTHCS HAa MPAKTHUIN B
PI3HHX Trally3siX €KOHOMIKH Ta CYCIIIJIBHOTO JKUTTS, ajle «...HEKOPEKTHO OLHIO-
I0Th BapTICTh KUTTS JIIOAWHHU 1 Majio MPWAATHI Uil BU3HAYEHHS KOMIIEHcaii
MOpabHOI mKoau»*®.

Meroauka, siky nponionye B. KammH, mossrae B ToMy, 110 OL{HII ITiUISTaI0Th
«pakTHYHI BTpAaTH pecypciB 3M0POB’s Ta JIOACHKOTO Kamitamry». [lig pecypcamu
3[I0POB’S. aBTOP PO3YMI€ 3JaTHICTh KHUTH (BMXKMBATH), TPYIUTHUCS Ta JOCATaTH
LIEH.

VY4yenuit BKa3ye Ha IeBHI ocoOmuBOCTI i€l Metoauku. [To-mepime, Tpeda Bu-
XOJIUTH 3 PealTbHOT I[IHHOCTI 37I0POB’s IS CYCILIBCTBA, [0 O0YMOBITIOETHCS Maki-
OyTHIME JT0XOJaMH BiJl BUKOPUCTAHHS PECYPCiB 3M0POB’ S («TOXOTHUN MiAXim).
[Mo-npyre, ypaxyBaHHS iHIAUBITyaJbHOTO MOTEHIIATY 3/J0pOB’Sl TOTEPIIJIOro Ta
Horo nojackkoro Kamitany. [ljiss BU3HAYCHHS MEPLIOro aBTOPOM pO3pOOIeHUI
CHeLiaIbHUH TECT, 33 pe3yJbTaTaMH SIKOTO PO3PaxOBYIOTHCS IHAMBIAyalbHI IMO-
Ka3HHUKH: MaHOyTHS TPUBAJICTD XKUTTS, PECYPCH 3[I0POB’S B HATYpaJIbHIN Ta TPo-
LIOBIH OWiHLI, IXHII 3HOC, epeKTUBHUI BiK Ta peHTa 310pOB’s. [yl BU3HAYCHHS
JIPYTOTO eIIEMEHTA BPaXOBYIOThCSA PiBEHBb OCBITH, TPOMECIHICTh, KOMITIETEHTHICTh
Ta n0ocBig pobdoru. Ilo-TpeTe, 11e HalOUIbIT eh)EKTHBHE BUKOPUCTAHHS PECypCiB
3JI0pPOB’S, SIKE Ma€ 3aJJ0BOJIbHATH Taki KpUTepii: OyTH I0PUANYHO JA03BOJICHUMH,
(i3MIHO MOXXJIMBHMH, €KOHOMIYHO OOTPYHTOBAaHMMH Ta HAWOLIBIN JOXiTHUMH.
ABTOpPOM TIPOIIOHYETHCS O(POPMIIFOBATH PE3YJIBTATH PO3PAXYHKY MOPAIBHOI KO-
Iy BUDJISAI «3BITY IPO OLIHKY BTPAT pecypciB 3/0pOB’S Ta BU3HAYCHHS KOM-
HeHcallii MOpajbHOI INKOAMY, 110 Oy/e H0AATKOM A0 M030BHOT 3a181°%,

3anpornoHoBaHa METOAMKA Ma€ JESKUM 1HINMKA MiAXiJ 10 pO3paxyHKy KOM-
MeHcalii MOpalkbHOI KO, OPIEHTAIlII0 HA 3aXiHI CTaHJAPTH, «ajie, 34a€ThCs,
MH... II[e He CKOPO JOCATHEMO TOTO, IO CYMH B 1—3 MITH ojapiB KOMIIEHCAIIil
MOpaJIbHOT MIKOAX OyyTh 3BUYAHHUM PE3yJIbTATOM 3a/I0BOJICHHS CEPHO3HHX I10-
30BiB. [Toku 1m0 Bakko co0i ysIBUTH, y SIKMH croci0 peastizyBaTH Iied MeTo] Ha
HpaKTulli, Harpuknan, B Ykpainin®®l. KpiM Toro, sIKio BifoOpaxeHHs CKiao-
BUX €JIEMEHTIB (hOpMyJn BU3HAYEHHs PO3Mipy MaiHOBOI LIKOJH, 1[0 MPOIOHYE
O. M. EpneneBcbkuii, MoxxeMo 0auut B cT. 23 Ta ct. 1193 [{uBimpHOTO KOACKCY
VYxpaian, To mokasHuku meronuku B. Kammnaa B ykpaiHCBPKOMY 3aKOHOJABCTBi
3HaNTH Ty’kKe BaXKKO.

CrnpoOu po3poOUTH €MHY METOAUKY PO3paxyHKY KOMIICHCALil MOpajbHOI
IIKOZM CIIOCTEPIratoThCs 1 Y BITYM3HSHIN IOPUINYHIM HAyIll Ta MPAKTHIIL. 30KpeMa,

59 Kammn B. Onenka Mopaassoro ymep6a B PO. FOpuduueckas npaxmuxa. 2003. Ne 22 (284). URL: http://www.yur-
practika.com/article.php?id=10000350

600 Kammn B. Ouenka mopanbHoro yuep6a B PO. FOpuduueckas npakmuxa. 2003. Ne 22(284). URL: http://www.yur-
practika.com/article.php?id=10000350

01 Kpapuenko E. Mopanbhbiii Bpe: uctopusi U peanbHocTh. FOpuduueckas npaxmuxa. 2005. Ne 33(399). URL:
http://yurpractika.com/article.php?id=10005014
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C. L. llumoH 3amporoHyBajia IPH PO3PaXyHKY KOMIICHCAlii MOPAIbHOI MIKOIH
OpaTu 32 MiHIMYM KOMITCHCAIIIIO ¥ po3Mipi 5 MiHIMaIbHUX 3apOOITHUX TUIAT 1 IMO-
CJIIIOBHO MHOXKHTH TX Ha KOHKPETHI 3HAYCHHS KOE(DIIli€HTIB 32 BCTAHOBJICHUMU
10 xpurepismMu®2, MakcuMy™m po3Mipy BiJIIKOMYBaHHS € He OOMEKEHHM, ajle
BCTAaHOBJICHO MIiHIMYyM, IO HE BiJMOBiJla€ YMHHOMY 3aKoHOHaBcTBY (cT. 13, 23
LK VYkpaiun).

3a meroaukoro K. JlopoiieHka BCTAHOBITIOETBCS CIM KPUTEPIiiB BU3HAYECHHST MO-
paNBHOT IIKOJHU, MICTHTBHCSI TIOKPOKOBE BCTAHOBJICHHS (haKTy 3aBIAHHS LIKOAM;
OLIIHKY TSDKKOCTI IIKO/IM; BU3HAYCHHS BIIIIKOAYBaHHs y Mexax Bin 1 10 200 mi-
HiMalbHHUX 3apo0iTHUX mIaT®®,

C. AnTocuk ta O. KokyH y CBOill MeTOIMIII IPOITOHYIOTH IIPH BH3HAYEHHI pO3-
MipiB BiAIIKOXYBaHHS BUXOJUTH 3 1HIUBIAyaIbHOI BETHYUHU CYMapHOTO IICHXO-
TPaBMYIOUOTO BIDIMBY Ha ITOCTPaXKIAIIOTO BHACIHIIOK MpoTutipaBHoi aii. [Ipu mpo-
My HOTPiOHO BUKOPUCTOBYBATH CTaHAAPTU30BAHY NCHXOJIOTIUHY EKCIEPTH3Y UL
BU3HAYEHHS PO3MIpY KOMIEHCAIlil MOpaIbHOT IKOAM BisuaHuX 0ci6t™,

B. I1. [Nanitoka HEe MATPUMYE TOTIITY PO €AUHY CUCTEMY KpUTEpIiB TIpH BU-
3HAUYCHI PO3MIpY KOMITEHCAIli MOPaJIbHOT KON, PO3ALNIsIE X Ha 3arajibHi Ta IpH-
BaTHi. 30KpeMa, 10 3arajibHUX BUCHHUII IPOIIOHYE BiTHOCUTH KPHUTEPil, sIKi 3aCTO-
COBYIOTBCS JI0 BCIX KaTeropiit crnpas, 0e3 sKUX B3araji HEMOXKJIMBO BCTAHOBHTH
HasIBHICTH i€l mKoau Ta i po3mip. [IpuBaTHI % KpuTepii CTOCYIOTHCS 1HIUBITY-
QIPHUX O3HAK MOTEpIiioro abo BU3HAYEHI B CHENialbHUX 3aKOHAX, 10 PEryJIo-
I0Th Ti 4M iHIIi IPaBOBiAHOCKHU®,

€ i iHImI PO3pOOKU PO3paxyHKYy KOMIICHCAIli MOPATBHOT MIKOIM, aj¢ BOHU
abo OasyroTbest Ha meroauui O. M. EpneneBcbkoro 3 ypaxyBaHHSM IOJIOKEHB
JHI0Y0T0 HAIIOHAJIBHOTO 3aKOHOMaBcTBA®®®, aG0 MICTATH MOKA3HWKH 3 KiTBKOX
BXKE HAsIBHUX METOJIMK 1 BIACHUX KOE(]ILIEHTIB, O AyKe YCKIAIHIOE PO3YMIHHS
CyTi po3paxyHKy KommeHcaiit"’.

B3araui, sk 3a3nauae B. 1. ManyksH, «Oynap-sika (opmaiizoBaHa MeTOAWKA
PO3paxyHKy MOPAaIbHOI IKOAXU OE3MEePeuHO MICTHTh B COOI AKIACH MOYaTKOBUI
napamerp, TOHATTA Ta Pi3HOMaHITHI morpasouHi koedinmienTu»®®. Ane tpeba
BU3HATH, 10 BCI TapaMeTpH € JOBUILHUMH, a CyMa MOPaJIbHOI IIKO/H, Ky Tpeda
CIUTATUTH K KOMIICHCAIIIf0, TICIIS TAKUX PO3PaxyHKIB Oy/e MPUOIH3HO0. 3BiICH

802 BimkoslyBaHHs MaTepiaibHOi Ta MOpanbHOi wkoau: HopMmaTuBHI akTH, po3’sCHEHHs, KOMEHTApi: CTAaHOM Ha
1 ciu. 2001 p / 3a Biam. pex. I1. I. IlleBuyxka. Kuis: FOpinkom Iutep, 2001. C. 25.

603 Topomenko K. B. MopanbHblii (HeMMyIecTBEHHBIH) yiep6 moTepresiuero Ha npoussozactse. Kues: HUM CTO
Muntpyaa; Conirdopm, 2004. 165 c.

604 Antocuk C. M., Kokyn O. M. BiamkoyBaHHsI MOPAJIbHOI IIKOJH: HCHXONOTi4HI acnektu. Adeokam. 1998. Ne 4.
C.17-21.

895 [MTanitok B. T1. TlpaBoBe BperyJIOBaHHS BilIIKOLyBaHHS MOPAJILHOT (HeMaitHOBOT) mKomu: aBToped. IuC. ... KaHI.
FOpHJL. Hayk 3a crieriianbHicTio 12.00.03. Xapkis, 2000. C. 13.

6% 3imuenko M. OGrpynryiite posmip! Vipaincoxuti topucm. 2006. Ne3. URL: http://www.ukrjurist.com/?page=5&
issue=48

67 Drmrreitn B. b. Crioco6 ompesesienust pasMepa MaTepralbHOTO SKBHBAIEHTA MOPAIBHOTO (HEMMYIIECTBEHHOTO)
spena. URL: http://www.nds-schet.pochta.ru/vred/moralnii_vred.htm

608 Manyxsin B. V1. MopabHbIi BpeJ1: paBo, npakTHka, orbIT. Kues: Mcruna, 2008. C. 170.
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Po3zoin 5

BUILTUBAE, [0 PO3paxyBaTH PO3MIp KOMIIEHCAIll caMe MOPaIbHOI MIKOAU MOX-
JIUBO TIIBKH MPUOIK3HO, 00 (i3udHI, MOpalbHi, ICUXOJIOTIUHI CTPaXIaHHS, BiI-
4yTTs1, IEPEKUBAHHS HE MIIIAI0THCS TOYHIN, TOBHIM KaIbKYJISLIl came uepes ix-
HI0 npupoy®®,

Ha nymky B. Ilpumaka, criocoOu BU3HaY€HHSI pO3MIPY BIALIKOIYBaHHS MOpPaIIb-
HOI IIIKO/I, 1110 3aKPiIyIeH] Ha 3aKOHOAAaBIOMY PiBHI, BUPOOJICH] IPAKTHKOIO €Bpo-
MEeHCHKOro CyIy 3 MpaB JIIOAWHM 1 BITYM3HSIHHUX CYIIB, a TAaKOX 3allPONOHOBAHI
HAYKOBUMH JisT9aMK, MOKHA 3TPYITyBaTH 33 JIBOMa OCHOBHHMH O3HaKaMH: 1€ a00
BUpaKEeHE JIOMiIHYBaHHsS MOPAJIBLHOTO (hakTOpa B OILiHIII OOCTaBUH CIIPaBH 1 MEB-
HOTO CIPaBeIJIMBOTO OaNaHCy IHTEpeciB CTOPiH, 3 HOTO BHIUIMBAE TIEBHA aOCOITIO-
TH3AILisI POJIi Cy0 €KTHBHOTO YSBJICHHs Cy0’€KTa MPaBO3acTOCYBAHHS PO BIIHOC-
HY aJIeKBaTHICTh IMOKJIAJCHOTO Ha IPaBOIOPYIIHUKA TATraps MaiHOBOI BiAIOBi-
JTATBHOCTI; a00 MparHeHHs 0 HaHOUIBII BipOTiAHOTO BU3HAUEHHS 1 IOJANIBIIOTO
yCyHEeHHS (pakTHYHMX HEMalHOBMX HACJiJKIB NPaBONOPYLICHHS, SKi BU3HAya-
IOTHCSL HA OCHOBI JICTaIbHOTO JOCIIIKEHHS 1HIUBIAyaIbHUX OCOOIMBOCTEH ITO-
Tepminoro®.

VY nmpakTu4HIN IJIOIMHI Take pO3MEXyBaHHS O3Hayae HEOOXiTHICTH BHOOPY
MDX JBOMa aJbTEPHATHUBHUMH 00 €KTaMH TpaBoBoi owiHkd. Ilo-meprmie, Moxe
HTHCS TIPO OpIEHTALlII0 Ha iea]bHy MOJIeNIb HEMaiHOBUX BTPAT, sIKi NOBUHHI OY-
71 O BUHUKHYTH BHACHIJOK BYNHEHHS TAKOTO POy MPABOIIOPYIIEHHS, 1110 MOTJIO
0 cripuaTH cTadimi3allii MPaKTUKA MPaBO3acTOCYBAaHHS 3a JOTIOMOTOIO TIEBHOI YHi-
¢ikauii MpaBoBUX MO3MUIH CyIiB IMOAO PO3MIPIB BIALIKOAYBaHHS, SIKI MPUCY-
JOKYIOTBCSI 32 PI3HOTO POJy THIIOBHUX CHTYyaIliif, 1 BUpOOJIECHHS €IWHOI MO3MIii
IOZ0 TPAaHUYHUX OOCSTIB BiAITOBINAIBHOCTI 3a 3aIOMiSTHHS MOPATBHOI IIKOIM.
[Mo-npyre, Moxxe HTHCS TMPO JOCTOBIPHO BUSIBIIEHI, KOHKPETU30BaHI CTOCOBHO
KO>KHOTO OKPEMOT'O ITOTEPIILIOro, IIPOSIBY 3aI0IisTHOT MOPaJIbHOT IIKOAH, K Mij-
TBEpUKEHI HAISKHUMH JJOKa3aMu. BIpoBa/uUkeHHs Takoro BapiaHTa HaBpsI YU
3a0€3MeUYnTh HAJIE)KHY CTANICTh i TIPOrHO30BAHICTh CY10BOT MPAKTHKU®L,

Jlesiki HayKOBIII IPONOHYIOTh BPAaXOBYBATH il Yac BU3HAYEHHS PO3MIpy MO-
paIbHOT IIKOJTM COIliabHE 1 MaTepialibHe CTAHOBHIIE MOTepIiyoi ocodu. Hanpu-
kian, Jl. I. TonkadoB nporoHye nependavynTy, mod po3Mip rPOIIOBOTO CTATHEHHS
MOpAJIbHOT KO BU3HAYABCS CyJIOM 3aJI€XKHO BiJ XapaKkTepy IIPaBONOPYLICHHS,
a TaKoX CTaTrycy ocoOH, siKiil 3aBiaHO Takol mkoau. HaykoBeup 3a3Hauae, 1o
MOpAJIbHI CTPaXIaHHS JJIS Pi3HUX KaTeropiil MOTEpPIINX MOXKYTh MaTH HEOIHA-
KOBE 3Ha4YCHHS: 0JHa 0c00a BHACIIIIOK MOPYIIEHHS HOTr0 IpaBa MOXKe MEPEKUTH
JIeTKe HEepBOBE 30yKEHHS, a iHIIa — TIHO0KMH eMomiiHui cTpec. OTxe, cyx mo-
BHHEH JaBaTH HE TUNBKU 00’€KTHBHY OWIHKY (paKTHYHMM OOCTaBHHAM CIIpaBH,

609 TTucapesa E. A., Cripiionosa B. O. I1]o/10 METO/IMKM PO3paxyHKy po3Mipy KOMIeHcallii MopaibHoi ko, [Ipas-
Huuuil uaconuc Joneywvrozo yrisepcumemy. 2010. Ne 1(23). C. 113-119. C. 118.

510 [Tpumak B. KonuenTyanshi Mojieni BU3HAYEHHs PO3MIpy BiIIKOyBaHHs MOpanbHOi mkoau. fOpuduuna Yxpaina.
2009. Ne 9. C. 60-69.

511 [Tpumak B. KoHuenTyanshi Mojieni BU3HAYEHHs PO3MIpy BiIIKOyBaHHs MOpanbHOi mkoau. fOpuduuna Yxpaina.
2009. Ne 9. C. 60.
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ail OpaTn O yBaru CyO0’€KTUBHY OLIHKY LMX OOCTaBHH CaMUM IIOTEPILINM,
OCKUIbKHM CaMe 3 HHM ITOB’sI3aHi TSDKKICTh 1 TPHBATICTh MOPAIbHUX CTPayKIaHb
i Beinski HeratueHi Haciku®'?,

Ipu poMy He BapTO 3aHIDKYBATH PO3MIp BiIIKOAYyBaHHS MOPAITBHOI IIKOJH,
HEeOOX1IHO maM’sITaTH, IO OJHMM 3 OCHOBHHX 3aBJaHb IMBIJIBHOI BIANOBIIAJIb-
HOCTI € TIOKapaHHS BHHHOTO [UIA TIOTEPEIDKCHHS MAHOYTHIX IpaBOIOpPYIICHb.
3 oMy Ha Iie, 3aHIKEHUH PO3MIp BIAIIKOAYBAaHHS MOPAIEHOI IIKOIH, KA T0-
BUHEH OyTH CTATHYTO 3 3aMOXKHOI JIFOJMHH, He OyJe pO3LiHCHHH 3aIoiroBayeM
SIK TIOBHOILIIHHA Mipa BiIITOBITANEHOCTI 32 3aIOisTHY H.IKOI[yGl?’.

B. IlpumMak, XxapakTepu3yloun NpaBoBe 3HAYCHHS CTOPIH y BiHOCHHAX 3 Bij-
IIKOAYBaHHS MOPAJIBHOI IIKOJH, BKa3yBaB Ha Te, 110 MOTPIOHO TAKOX PO3TIIsia-
TH 1 THTaHHS PO MOXIIMBICTH BpaxyBaHHS MaiHOBOTO CTaHY MOTEPILIOl CTOPO-
HU, aJie IEPEBAYXHO B TUX BUIAJKaX, KOJIW MOpallbHA [IIKOJa BUHHUKAE SIK MPSIMUAHN
HaCJIIOK MEPBUHHOTO MOPYIIEHHS] MaifHOBOTO MpaBa. MaeThcsl Ha yBasi Te, 110
IIIMOWHA AYIIEBHUX CTPaKAaHb, SKi BUHWKAIOTh BHACIIIOK MMOPYIICHHS MaiHO-
BUX TIpaB MOTEPIIIOrO HIMBIJA 1 Y BIANIKOAYBaHHI SKUX HOMY HE JI03BOJISIOTH
BiJMOBHTH MOpaJIbHI MIpKyBaHHsI, IiHCHO, cepe]] IHIINX, MOXKEe TaKoXX BHU3HAYa-
THCS 1 MalfHOBMM CTaHOBHILIEM 0COOM®,

B. IlpiMak BBaXka€ CripaBeUIMBUM BUXOJUTH 3 TOTO, 1[0 TIOPIBHSHO HE3HAYHI
MarepiaibHi BTpaTH OiHOT JIIOAMHU 00YMOBIIIOIOTh JUIsi HHOT'O HE3MIPHO OLIBII
CTpaXKIaHHSI, HIXK Ti, SIKI MOYKE BiJJUyBaTH 3aMOXKHa JIFOAMHA BHACII/IOK 3aI10/[isIH-
HS IIKOJM ii MaliHy — JIy’Ke L[IHHOTO 3a CBOEIO TPOIIOBOIO BAPTICTIO, OJTHAK SIKE
CTaHOBHUTH JIMIIE YAaCTHHY 3arajlbHUX CTaTKiB 3aMOXKHOTO ToTepriioro. Tooto,
KpHUTEpili CyTTEBOCTI BUMArae Takoro Migxoay UL BpaXyBaHHS PiBHSI MaifHOBOTO
CTaHy MOTEPIIJIOT0, KOJHU TOTipIIeHHS i 0e3 TOTO MOPIBHSHO HU3BKOTO PiBHSI
HOT0 MaTepiallbHOTO CTaHy MOJKE PO3TILIIATHCA SK (aKTOp, KU IMiJCHITIOE He-
raTHBHHMI BILIMB TIPABONOPYIIEHHS Ha JyIIEBHUI CTaH Takoi 0coou®™.

Po3mipy BiikoxyBaHHsI MOPANbHOI IIKOJM HE iICHYE, IIOKH CYJ HOT0 HE BH-
3HaunB. Came ToMy MoxeMo norogutuca 3 O. M. EpaeneBcbkum, 110 y nMo3uBa-
4ya HeMae cy0’€KTHBHOTO TpaBa BUMAaraTd BiAIIKOTYyBaHHS MOPAIBHOI IIKOIH B
3a3[aJIeriib BU3HAYEHOMY PO3Mipi. BiH Moxke Jvilie BUMaraTH, oo cy1 BU3HAYHB
el po3Mip i BHHIC pIilIEHHS PO BiNOBIHE CTSATHCHHS 3 BiJIOBia4a. 3BUYAli-
HO, TI03WBaY MOXXE BKa3aTH B ITO30BHIM 3as1Bi OakaHy cyMy BiIIIKOIyBaHHS (IO
1 BiIOyBa€eThCs B OLTBLIOCTI BUMAKIB), IPOTE TaKa CyMa € He OLIBII HiXK TyMKOIO
103MBayva Mpo PO3Mip BIAMIKOAYBaHHS, SKMH HE Ma€ JUId CyIy IPaBOBOTO 3Ha-

612 Tonkauos /1. I. BpaxysanHs cTaTycy 0coOM NpU BU3HAYEHHI PO3Mipy KOMIIEHCALlii MOpaIbHOT KoM, Bickuxk 2oc-
nodapcuvkozo cyoouuncmsa. 2010. Ne 3. C. 151-154.

613 Tonkauos /1. I. BpaxysanHs cTaTycy 0co6M NpU BU3HAYEHHI PO3Mipy KOMIIEHCAllii MOpaIbHOT KoM, Bickux 2oc-
nooapcekozo cyoouuncmea. 2010. Ne 3. C. 152.

614 [Tpumak B. [TpaBoBe 3HAUEHHs CTaTycy CTOPiH y BiHOCHHAX 3 BiJUIKOLYBaHHS MOpaibHOi mkonu. FOpuduuna
Vipaina. 2010. Ne 11. C. 94.

615 [Ipumak B. [IpaBoBe 3HAUEHHs CTaTycy CTOPiH y BiHOCHHAX 3 BiIUIKOMYBaHHS MOpaibHOi mikonu. fOpuouuna
Vipaina. 2010. Ne 11. C. 94.
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Po3zoin 5

uenns®'®. TIpaBo Ha MEBHUI PO3MIp BiIIIKOTyBaHHS MOPOJKYETHCS CYI0BUM pi-

HIEHHSIM 3 IIbOTO MUTaHHS.

He Buknmkae 3amepedeHsb 1 JyMKa, 10 caMe Iepe]] CyJaMH CTaBUThCS 3aBIaH-
Hsl BU3HAYECHHs KPUTEPIiiB po3Mipy cTATHYTOi cymu®’. Take TONOMkKEHHs Mepe-
6aueno 4. 3 cr. 23 IIK Ykpainu, e 3a3Ha4€HO, 110 PO3Mip TPOIIOBOTO BiAIITKOIY-
BaHHS MOPAJIbHOT IIKOJM BU3HAYAETHCS CYJIOM 3QJIEKHO Bifl XapaKkTepy IpaBoIio-
pYIIEHHS, TTMOMHYU (Pi3MYHMX Ta JYHIEBHUX CTPaXKJaHb, MOTIpIICHHS 31i0HOCTEH
MOTEPIIIIOro abo mo30aBIeHHS HOTO MOXKIIMBOCTI IXHBOI peaisarii, CTyIIeHs BU-
HH 0CcOo0H, sIKa 3aBJiajla MOPAJILHOI MIKO/IH, SIKILO BUHA € MIJICTaBOO JUIsl BIIIKO-
JIyBaHHS, @ TAKOX 3 ypaxyBaHHsSM IHIIMX 0OCTaBHH, 10 MAIOTh ICTOTHE 3HAYCH-
Hs. Ilix yac BU3HAYCHHI PO3MIpy BiAIIKOIYBAaHHS BPaXOBYIOTHCS BUMOTH PO3YM-
HOCTI 1 CTIpaBeIJIMBOCTI.

C. AradonoB 3a3Hauvae, 1110, K CBIIYUTH IMPAKTHKA, ITiJ 9aC BU3HAYEHHS PO3-
Mipy BiJIIKOIYBaHHS MOPaJIbHOI IIKOIH CyIIsl, IEPEBAXKHO Oepe 3a OCHOBY CyMY,
SIKy 3asBJIsIE B IO30BHIN 3asBi M03UBay, i MpUHMa€e OCTaTOYHE PIllIEHHS, KEPYyIo-
YHUCh MPUHINIIAMH PO3YMHOCTI Ta crpaBeuinBoCTi. «Cy1 MOXe 3MIHUTH LIO Cy-
My a00 3aJIMIINATH il TaKOI0, SIKY MMPOCUTH mo3uBad. [IprdoMy cyn Moxke He TiTb-
KM 3MCHIIIWTH PO3MIp BIIIKOMYBAaHHS, a i 30UIBIIMTH HOTO, TOPIBHIHO 3 TUM,
0 TPOCUTH To3uBad, ockimbku cT. 23 IIK Vkpainu ... He nependadae, mo cyx
MOBMHEH BH3HAYMTH PO3MIp BiAIIKOLYBAHHS 3 ypaxyBaHHSAM ITO30BHHX BHMOT.
TobT0, MO>KHa 3pOOHTH BUCHOBOK, IO CY/ HE 3000B’s13aHNI BpaXOBYBaTH M030B-
Hi BUMOTH TIpW BU3HAYCHHI pO3Mipy BimmkomyBaHHs. OJHAK Taka IMO3HUILS CyIie-
peunna 6 ct. 13 LIIK Vkpainu, sika nepemdadae, Mo «Cya pO3TJSIAE [UBUIbHI
CIpaBM He iHAKIIE K 32 3BEpPHEHHAMHU (QI3MYHHUX UM IOPUANYHUX OCi0 ... B Me-
JKax 3asABJICHUX HUMH BHUMOT...». BUX0IM41 3 bOTO 1 MPHUHIIMIIIB, 3aK/IaACHUX B
ct. 13 LK Ykpainu, cyais NOBUHEH HE 3MIHIOBATU 3asBICHUN PO3MIp BiALIKO-
JIyBaHHS, @ BU3HAYAaTH HOTO CaMOCTIHHO, KEpyIOUHCh NPUHIUIIAMH PO3YMHOCTI
Ta CIIPABEIUTHBOCTI, a TAKOXK IHIIAMH 00CTaBUHAMH, 3aKPIIICHUMH B 9. 3 CT. 23
LK Vkpainn»®e,

[Tpn npoMy, BU3HAYAOUM PO3MIp BiALIKOAYBaHHS MOpPajbHOI (HEMaitHOBOI)
IIKOH, CyJ IOBUHEH HABOJWTH B PIllICHHI BiAMOBIAHI MOTHBH, SK 1€ 3a3HAYCHO
y 1. 9 IToctanoBu Ilnenymy BepxoBaoro Cyny Ykpainu «IIpo cynoBy npakTuky
y CIIpaBax Mpo BiAIKOTyBaHHs MOPAIbHOI (HeMaiHOBOT) mKkoIm»®™.

[oromxyro9ucs i3 THM, IO «METOINYHA BU3HAYCHICTH Kpallla 3a JOBIIbHICT

BHUMOT T03MBaYiB Ta JOBUIBHHUIA po3cys cymay»®?’, Bce % BBaKA€ThCS 32 HEMOXK-

616 DOpaenesckuit A. M. MopanbHbIi Bpea i KoMneHcars 3a crpaganus. Mocksa: M3n-Bo BEK, 1997. C. 58.

617 Maneun H. C. O mopansHoM Bpese. [ocydapcmeo u npaso. 1993. Ne 3. C. 37.

618 Aradonon C. OcOBIMBOCTI BiIIKOyBAHHS MOPAIBLHOI IIKOIM 33 3aKOHOAABCTBOM Ykpainu. FOpuduunuii jcyp-
nan. 2007. Ne 6. C. 98-99.

51° [Ipo cyznoBy NpakTHKy B CIpaBax NpO BiALIKOAyBaHHS MOpPAIbHOI (HEMaHHOBOI) wikoau: mocraHoBa ILieHymy
Bepxosroro Cyxny VYkpainu Bix 31 6epesns 1995 poxy Ned. URL: https://zakon.rada.gov.ua/laws/show/v0004700-
95#Text

520 Baroxceka O. B., Iixypeus O. B. Kpurepii BusnaueHHs po3mipy 3aBi1anoi MOPaIbHOI MIKOM MPH i 10Ka3yBaHHi
B cyai. Ilpaso i 6esnexa. 2015. Ne 2(57). C. 152.
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JIMBE BCTAHOBJICHHS €IMHOI OJJHAKOBOI METOANKH PO3PAXyHKY PO3Mipy KOMIIEH-
I[bOTO IIUTaHHS 338 BUAAMHU IPAaBONOPYIIEHb, SKUMHU 3aBJaHa MOpajbHa IIKOAA,
MAaroTh OyTH i IOBUHHI MICTHTH B CO01 IMIEBHI TOKa3HUKHU Ta CEPEIHBOCTATHCTHYHI
CYMH KOMIIGHCALl, 0 MOXXYTb OpaTHCs 10 yBar CyJOM, KU BUHOCHTD PIILICHHS
1o crpasi. CrorozHi B YKpaiHi Taki peKOMeHallil iCHYIOTb, ajie BOHH TUIBKH T10-
BTOPIOIOTH MOJIO’KEHHS] YMHHOTO 3aKOHO/IABCTBA 1 HE MAIOTh BKA3iBOK, SIKi MOTJIH O
OYTH 3aCTOCOBaHI PH PO3PAXyHKy PO3MIpy KOMIEHCAllil MOpanbHOi mKoau®?,

JormineanM 0yito 0 BCTaHOBJICHHS B 3aKOHOJABCTBI HIDKYOTO PO3MIpY BiIIIKO-
IyBaHHS MOPAJIFHOI IIKOIH, SKAH MIr OM CTaTH BiOIIPaBHOIO TOYKOIO I MaiiOyT-
HBOTO HapaxyBaHHS, AKIIO BiIMOBiMHI mincTaBu OyayTh AOBeAeHI B cyxi. B Ta-
KOMY pa3i ocoba Moke OyTH BIICBHEHA, IIO HABITh 3a HASIBHOCTI TUTBKU (haKTy
3aI0/IiTHHS MOPAJIBHOT IIKOAW, BOHA 3MOXE OTPUMAaTH X04a O MiHIMalbHYy KOM-
TEHCAIIo.

VY Gararbox KpaiHax CBITy B CyJOBii IPaKkTHII IO CIIpaBax 3 BiAIIKOAYBaHHS
MOpaJIbHOI IIKOIM IIiJ] Yac pO3paxyHKy pO3Mipy KOMIICHcalii Takoi mIKOIH 3a-
CTOCOBYIOTKCSI TI€BHI Tapudu, cTaHnapTH, TaOIHIll, CXeMHU 3 BU3HAUCHUMH CyMa-
MU a00 KpUTEpisIMUA PO3paxyHKY, SIKi HE MArOTh JUIsl Cyy 000B’s3KOBOTO XapaK-
Tepy, ajie JaroTh MiJCTABH Ui OOTPYHTYBaHHS CBOTO PillICHHS.

3apa3 B YkpaiHi po3po0ieHuii Ta BHeceHui y BepxoBHy Pany npoext 3akony
VYxpaiau «I[Ipo BimmkoxyBaHHSI BTpaT HEMaiHOBOTO XapakTepy (MOpPaJIbHOT IIKO-
11)»%%2, MeToI0 SIKOTO € «yIO0CKOHAJEHHS iHCTUTYTY BiIIKOMYBAaHHS MOPAIbHOT
MIKOAM B YKpaiHi NUIIXOM MPUUAHSTTS [TPABOBUX 1 OpraHi3amiiiHuX 3acaj BU3HAYCH-
Hs PO3MIpPY BIAIIKOMYBAHHS BTPAT HEMAaWHOBOI'O XapakTepy (MOpaIbHOT IIKOIN),
3aBianux (izuuniil a6o ropuandHii 0c06i»®?, Ha 1yMKy po3poOHHUKIB IIPOEKTY,
MIPUAHATTS BKa3aHOTO 3aKOHY CIpUATHME 3a0e3MeYeHHI0 TapaHToBaHuX KoHcTH-
TyIi€0 YKpaiHU MpaB Ha CYJOBHH 3aXHCT Ta, 30KpeMa, Ha BiIIKOyBaHHSI MO-
paNbHOI IMIKOAW; MiABHUIIEHHIO CYCIUTBHOI TOBIPH 10 BHHECEHUX CYIOBHX DIillIEHb
Ta IXHBOI CIIPAaBEUINBOCTI; BUKIIOYCHHIO PU3HUKY HeoOpodecHoro Ta / abo Heoo-
I'PYHTOBAHOTO 3aBUILCHHS UM 3aHIDKEHHS PO3MIPy MOPaJbHOI MIKOJH; CIPOILCH-
HIO pOOOTH CYIiB MPH MPUHHATTI CYJOBHX PIIICHb y CIpaBaX MPO BigIIKOAY-
BaHHS MOPAIBHOT IIKOIH.

3a BKa3aHUM 3aKOHOIPOEKTOM IIiJl BTpaTaMd HEMalHOBOTO XapakTepy (Mo-
paNBbHOIO IIIKOJIOI0) PO3YyMI€ThCS MOpaibHa (HeMaiHOBa) IIKOJa, 3anofisHa ¢i-
3WYHIN 49X FOPUANYHIA 0c00i HEMPaBOMIPHUMHU JisIMUA a00 Oe3TisSUTBHICTIO 1HIIAX

621 Jlup., HanpuKiIaa: MeTo/MKa BCTAHOBJIEHHS 3aI0/iAHHS MOPaIbHOT KO/ Ta METO/ OLIIHKM PO3Mipy KOMIIeHCALil
CIPHYUHEHUX CTpaXKAaHb, 3apeectpoBana MinicrepcrBoM roctuiii Ykpainu 03.03.2010 p. Ne 14.1.04. URL.: http://rmpse.
minjust.gov.ua/; MeToan4Hi peKOMEH/ALIl MO0 Bi/IIKOAyBaHHS MOPAIBHOI IIKOAM: 3aTBepuKeHo Hakasom JlepxBoa-
rociy Ykpainu Big 26 ceprast 2004 p. Ne 11. URL: https://zakon.rada.gov.ua/laws/show/v_797323-04

622 TIpoext 3akony Ykpainu «[Ipo BifuIKoyBaHHsS BTpaT HEMAHOBOTO XapakTepy (MOPAIbHOT MIKOIM)» Bif 23 numn-
Hst 2020 poxy Ne 3929. URL: http://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=69595

623 TTosicHIoBANbHA 3aMUCKa J10 IPOEKTY 3akoHy Ykpainu «[Ipo BiflIKogyBaHHs BTpaT HEMAHOBOTO XapakTepy (Mo-
pasbHOI KoKy Bix 23 mmmust 2020 poky Ne 3929. URL: http://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=69595
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Po3zoin 5

0ci0, 0 mpu3BelNa A0 MOPAIBLHUX YU (I3UYHUX CTpaKAaHb abo IHIINX HEraTHB-
HUX SIBUILI.

BusHaueHHsIM po3Mipy MOpalibHOT (HEMaiHOBOT) IKOH PO3POOHUKH MPOEK-
Ty Ha3UBAIOTh IIPOLIEC BU3HAUCHHS IMOBIPHOI'O IPOLIOBOTO €KBIBaJICHTA HETaTHB-
HUX HaCHiKiB I Qi3udHoi a00 IOpUANYHOI 0COOM Bil HEMPABOMIPHUX PillICHB,
nift abo Ge3misITFHOCTI 1HIHNX 0Ci0, 1 3a pe3yNIbTaTaMH SKOTO CKIIAIa€ThCS BUCHO-
BOK IPO BU3HAYEHHSI PO3Mipy MOpaibHOI mKoau. Po3mip MopaapHOI K0T BCTa-
HOBITIOETBCSL Y pasi 3anomisHAA Gi3ndHiA 0co0i dizmaHOoTO OO0 Ta (a00) crpu-
YHHEHHS TyNICBHUX CTPa)KAaHb BHACTIJIOK NOPYLICHHS ii KOHCTUTYLIHHMX MpaB
Ta TpaB WIEHIB 11 ciM’1 YM OJIM3BKUX POJMYIB HENPAaBOMIPHUMH JisIMU 4H Oe3-
TSUTBHICTIO THIUX 0Ci0, a TAKOXK IIIOBOI peryTalii FOpHUINnIHOT ocoou®,

Po3paxyHok po3mipy KOMIEHcalii MOpaIbHOI KON MPOIIOHYEThCS POOUTH
creniaibHUM cy0’€KTaM TocoJaploBaHHs, BUKIIOYHUM BUJIOM JiSUTBHOCTI SIKUX
€ BU3HA4YEHHsI PO3Mipy MOPaJIbHOT IIKOJIM Ta Y CKJIaJli SIKMX Mpaltoe xo4ya O oauH
¢axiBenp (eKcrepT) 3 BU3HAUCHHS PO3MIpY MOpaJIbHOI MIKOAH, iH(pOpMALis po
SIKOTO MICTHTBCS y Peectpi ¢axiBuiB (€KCepTiB) 3 BU3HAYECHHS PO3MIpy MOpajib-
HOI IIKOJU Ta cy0’€KTiB BU3HAYEHHSI PO3Mipy MOPaIBbHOI IIKO/IH.

BuzHaueHHs1 po3Mipy MOPaIbHOI KON 3A1HCHIOETHCS 32 BCTAHOBJICHOIO Me-
TOJIMKOIO, sIKa MOBUHHA MICTUTH BHU3HAUEHHS MOHSAThH, CKIIAJy BHUXITHHUX JTAHUX,
BCTaHOBJICHHSI TIOPS/IKY PO3PAaXyHKIB HMOBIPHOTO PO3MIpY I'POILIOBOTO Bi/IIIKOIY-
BaHHS MOPAJBHOI KON, 0COOIMBOCTEH BU3HAUCHHS PO3MIPY MOPAIIBHOI IITKOIN
3aJIEXHO BiJ] BUXITHUX JAHUX Ta BUIAJKIB BiJIIKOIYBaHHSI MOPAIBHOI IIKOAH, BH-
MOTH JIO 3MiCTy BUCHOBKY IIPO BU3HAYEHHs PO3MIpy MOPaIbHOI MIKOAM TOm0®,

YV 3aKOHOIPOEKTI BU3HAYCHHS PO3Mipy MOPAIBHOI KON TPOTIOHYETHCS 3/1HC-
HIOBAaTH Ha IiJICTaBi JOTOBOPY MPO HANaHHS MOCIYT 3 BU3HAYCHHS PO3MIpy MO-
paybHO{ MIKOAW, KU YKIagaeThCs MiX 3aMOBHHKOM (Ileé MOke OyTH SK cama
oco0a, sKiif 3aBIaHO MOpAaTBbHY IIKOAY, TaK 1 Oyab-sfKka iHMa ocoda, sKa i€ B iH-
Tepecax Takoi 0ocoOm) Ta cy0’eKTOM BH3HAUCHHS PO3Mipy MOPaIbHOI IMIKOIH Bij-
TIOBIZTHO JIO IIMBIJTBHOTO 3aKOHO/IABCTBA.

3a pe3yibpTaTaMy BH3HAUCHHS PO3MIpYy MOpPAJbHOI IIKOIW CKJIAJA€THCS BH-
CHOBOK EKCIIEpTa, KU € 1IeHTU(IKOBAaHUM JIOKYMEHTOM, IO IMiATBEPIPKYE BH-
3HAYEHHS PO3Mipy MOpPAJbHOI MIKOAM Ta MICTUTH PO3pPAaXyHOK HMOBIpHOTO po3-
Mipy I'pOLIOBOTO BiJIIKOJYBaHHS MOPaJbHOI LIKOAM, 1 € 000B’I3KOBUM ITijI 4ac
po3rIIsiAy crpas (CHOPiB) PO BiJIIIKOTYBaHHS MOPAJIbHOI IKO/H.

3a Bci€l MO3UTUBHOCTI Ta OUTBHOCTI HOPMAaTUBHO-TIPABOBOTO PETyIIOBAHHS
BU3HAUCHHS PO3MIpY KOMIIEHCAIlil MOpPANbHOI MIKOAW BapTO 3ayBaXKMTH, IO
«... TIp¥ OyJb-siKii (pOpMIi BIALIKOAYBAHHS KOMIICHCAIlisi MOPaIBbHOI NIKOAU Oyie
YaCcTKOBa, TOMY III0 TOYHO BU3HAYUTH CTYIIiHb 3aIO/iSTHOI MOPAJIbHOT IIKOAX Ta

524 TIpoexr 3akony Ykpainu «[Ipo BiMIKoTyBaHHS BTPAaT HEMAHHOBOIO XapakTepy (MOPATLHOT IIKOIM)» Bif 23 JHUIHS
2020 poky Ne 3929. URL.: http://w1l.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=69595

52 TMpoexr 3akony Ykpaitu «[Ipo BimKoTyBaHHS BTPAT HEMAHHOBOTO XapakTepy (MOPAIBHOI IKOIM)» Bi 23 JUMHS
2020 poky Ne 3929. URL.: http://w1l.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=69595
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BiJMOBiZHO PO3MIp ii BiuIKOAYBaHHS HEMOKIMBO»®%, IPOTE Cy1 TOBMHEH TTPH-
3HAYUTH MO3UBAa4y TaKy CyMy BiIIIKOIyBaHH, sika Oyia © JOCTaTHBOIO B HOToO
PO3yMiHHI [uIs1 3a0e3neueHHs cebe 3aco0amu, sIKi JIOIOMOXKYTh HOMY, X04a O Jact-
KOBO, 3aMIHHUTH TOTIEPE/IHI 3aHATTS, 3BUYKH, X001, 30epert chopMOBaHi 3B’ SI3KH,
KOJIO CHIJIKyBaHHS, CIOCi0 XUTTA. TOOTO Take BiMIKOXyBaHHS Ma€ CIPHUSITH 3MEH-
[ICHHIO, ITOM SIKIICHHIO HETATHBHUX TICUXIYHUX Peakiliii Ta CTaHiB MOTEPIILIOTO,
TTONIETIITUTHA HOTO MOJATKOBI 3YCHIUIA, CIIPSAMOBaHI Ha HOpPMaJbHY OpTaHi3aIlifo
MOAANBIIOTO KHUTTA.

OTxe, 3a BCi€l Pi3HOMAaHITHOCTI 3alPOMIOHOBAHMUX 3aKOHOMABIIEM, CYJOBOIO
MIPaKTHKOIO 1 IPABOBOIO HAYKOIO KPUTEPIiB 1 CII0CO0IB BU3HAUEHHS PO3MIpy Bij-
LIKOAYBaHHS MOPAJIbHOI KON, HE3Ba)KAIOUM Ha BEJIMUE3HHUH JOCBIiJ 3/iiCHEeH-
HS CyZIOUMHCTBA y CIpaBax BiATOBIIHOI KaTeropii i 3 orisiay Ha MpOBaJHKEHHS Y
pi3HMH Yac Pi3HOMAaHITHUX MOJIENICH 3aKOHOJABUOTO PETYJIIOBAHHS BiIHOCHH 3
BiJIIIKOTYBaHHS MOpPAaJIbHOI IIKOJM, B HAyIll LMBUIGHOTO TpaBa i HUHI 3ajMIIa-
€THCSl aKTYaJIbHUM IUTAHHS 10/10 BU3HAUEHHS BJIACHE MOHATTS MOPaJIbHOI IIKO-
JIM 1 BUSBJICHHS OCHOBHMX HAIPSIMKIB, BIACTHBHX BCIM IiJX0JaM AiHCHOTO abo
MOTEHLIHHOTO PETYIIOBaHHS BIUIMBY 1 BCTAHOBJICHHS CTYIEHS 1X BiIIOBIZHOCTI
CYTI JaHOTO BU/ly IIUBUTBHUX OXOPOHHUX MPABOBIHOCHH.

5.2. 3axoau onepaTHBHOIO BILIMBY SIK CIIOCOOM CAMO3aXUCTY
B JIOTOBipHUX 3000B’SI3aHHAX

Ypanosa IO. IL.,
KaHo. 1opuo. HayK,
6. 0. 3a8idysaua Kagedpu YusiibHO20 Npasa i npoyecy

Konctutynist Ykpainu B 4. 5 cT. 55 rapanTtye npaBo 3axuinartu Oyab-sKUMU He
3a00pPOHEHNMH 3aKOHOM 3aC00aMU CBOI 1paBa i CBOOOAHM Bifl MOPYIIEHb 1 IPOTH-
MPaBHUX MOcsATaHb. ToOTO AepkaBa 3000B’s3yeThesl 3a0e3MedyBaTH 3/iHICHEHHS
3aXHUCTYy MpaB i CBOOO OyAb-IKMMHU CIIOCOO0AMH 1 3ac00aMU HEIOPHUCIUKIIITHOTO
XapakTepy.

Cepen HEIOPUCAMKIINHUX (POPM 3aXUCTYy LUUBUIBHUX IpaB B JIOTOBIPHUX
3000B’sI3aHHSX BUAUISAIOTH 3aX0M OMIEPATHBHOTO BIUIMBY K OJHY 3 (hopMm camo-
3axucTy. B mUBUTICTHYHIX HAYKOBUX KOJIaX ICHYy€ HEOJHO3HAYHICTh y PO3YMiHHI
CaMO3aXHUCTy K PI3HOBUY ITPABOBOTO 3aXHCTy. BBaxkaeTbes, 0 3 OHOTO OOKY
BiH IOHOBJIOE TOPYIIEHE MPaBO, a 3 1HIIOTO, SKIIO BiXHOBIEHHS MOPYIIEHOTO
npaBa NPOBEICHO CAMHUM IOPYIIHMKOM, TaKe BIAHOBJICHHS € JOOPOBUTEHHM 3a-

JIarO/IPKECHHAM IIKOAH, aJI€ HE MOKE BBAXKATHUCA IIPABOBUM SaXI/ICTOM627.

626 Conopnko E. Mopaibsiii Bpex. [ToHsTHe u nopsiiok Bo3mentenus. busnec. 2016. Ne 8. C. 42—45. C. 43.
827 ®inuk H. B. Jlo nutanHs camo3axucty sk crnoco0y 3axucty muBinbhux npas. URL: https://er.nau.edu.ua/handle/
NAU/10923
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[{uBinbHE 3aKOHOAABCTBO HE MICTHTh MOHSTTS «3aXOAM OIEPATHBHOTO BILIH-
By». Buxomsuu 3 monoxens 4. 2 cr. 16 LIK Ykpainu, 1e BCTaHOBIIEHO, IO CYZ
MOJKE 3aXMCTUTH UBIIBHE MMPaBO a00 IHTEpEC iHIIUM CIIOCOO0M, 110 BCTAHOBIIC-
HHUH T0oroBOpoM abo 3aKOHOM, a TakoX 3rigHo 3i cT. 19 LK Vkpainm, sika MiCTUTh
MOJIOXKEHH, 10 Oyab-sfka ocoba Mae MpaBO Ha CaMO3aXHCT CBOTO ITUBLIBHOTO
MpaBa Ta IpaBa iHIIOI 0cOOW BiJ MOPYIIEHb i MPOTHIIPABHUX ITOCATaHb, CaAMO-
3aXMCTOM € 3aCTOCYBaHHS 0CO00I0 3aCO0iB MPOTHULI, SIKi He 3a00pPOHEHI 3aKOHOM
Ta He cylepeyaTtbh MOPAITBEHHM 3acajaM CYCITJIbCTBA; CIIOCOOM CaMO3aXUCTy MO-
JKYTh OOHMPATHCS CaMOK0 0COOOI0 Y BCTAHOBIIOBATHCS TOTOBOPOM a00 aKTaMu
IUBLUTHHOTO 3aKOHONIABCTBA. ICHYE€ MOMIIHBICTh YYaCHHUKIB JOTOBIpHHUX 3000B’s-
3aHb 0OMPATH Ai€BI CIIOCOOHM CaMO3aXHUCTY, 1110 3aKOHOJIaBUO HE BCTAHOBJICHI.

VY cydacHMX yMOBax 3JiHCHEHHS MiANPUEMHUIBKOI JISUTIBHOCTI BUKIMKAE Ha-
rajbpHy MoTpedy y HasBHOCTI JI€BHX CHOCO0IB, 30KpeMa i 3aKOHOJAaBYO 3aKpiIl-
JICHUX, 3a0e3MeueHHs] JOTPUMaHHs TIpaBHJI 3A1HCHEHHS AisUIBHOCTI Y BCiX cdepax
€KOHOMIKH, MiTPUMaHHS JOTOBIpPHOT AUCIMILTIHY, HAJIS)KHOTO BUKOHAHHS JI0TO-
BIpHUX 3000B’s13aHb. BHpillleHHSI TAKOTO Ba)KITMBOTO NMUTAHHS 3aJI€KUTh Bijl eek-
TUBHOCTI JIii MeXaHi3My 3a0e3MeUYeHHs 3aXUCTy CyO’ €KTIB, IO 3IHCHIOIOTH ITiJ-
MPUEMHHIBKY JiSUTBHICTD, KOHKPETHOTO ITPABOBOTO 3aC00Y, 371aTHOTO CBOIM BILIH-
BOM MOMNEPENTH NMPABOMOPYIIEHHS, a y pa3l HOro BYMHEHHS — HEWTpali3yBaTu
HEeraTHBHI Pe3yJbTaTH Ta HE JOIYCTUTH iXHBOTO MOBTOPEHHS y MaiOyTHHOMY.
OT1xe, MOXKHA 3a3HAYUTH, IO TAKMMH IIPABOBUMH CIOCOOAMHU 3aXHCTy MOXHA
BB@)KaTH 3aXOJAU OIEPAaTHBHOIO BIUIMBY SIK OAHY 3 (OpPM CaMO3aXHCTy IHMBilb-
HUX TIPaB y JOTOBIPHHUX 3000B’I3aHHSIX.

VY baratpox crieriansHuX HopMax LK Ykpaiau nepenbaueHa MOXKIIHBICTD 3a-
CTOCYBaHHS 3aXOJiB JJIS 3aXUCTy IIOPYIICHHX IMBUTBHUX IIPaB Yy NOTOBIpHHX
3000B’s13aHHAX, SKi B MUBUTICTUYHINA HAyIll BU3HAYAIOTHCSA SIK 3aXOAU OIEPaTHB-
HOTO BIUIUBY — HANPHUKJIAJ, MOMOXKEHHS 4. 2 cT. 696, 4. 1 cT. 709, 4. 3 cr. 849,
4. 3 cT. 877 Tommo. Aje Taka pparMEeHTapHICTh 1| HECHCTEMHICTh HOPM IIMBUIHHOTO
3aKOHO/IAaBCTBA II[0JI0 3aXO[IiB OIEPATHBHOTO BIUTMBY SIK OAHIET 3 opM camo3a-
XHCTY B JIOTOBIPHUX 3000B’SI3aHHSIX HETAaTHBHO BIIMBAE HA PO3BUTOK IHCTHTYTY
CaMO3axHCTy B IIUBLIEHOMY IPaBi 1 30KpeMa, MOXKIIMBOCTI CKOPHCTATHCS JIIEBUMH,
e(eKTHBHIMH 1 MIBUIKMMH 3aX0JaMH BiJTHOBJIEHHS NOPYIIEHOTO NpaBa B JOro-
BipHOMY 3000B’sI3aHHI CTOPOHAMH CaMOCTII{HO 0€3 BTpy4aHHS IOPUCIUKIIHHOTO
oprasy.

VYueHI-IUBUTICTH PO3MIISIAI0Th OPUIUYHY TPUPOJLY «3aXO0JIiB ONEpaTHBHOTO
BIUIUBY» 1 SIK «CaHKIIO LUBUILHO-TIPABOBOI BIAMOBINAIBHOCTI», 1 SIK «OKPEMHH
IHCTUTYT B MEXaHI3Mi 3aXHCTy IUBUIBHUX TpaBy. 30kpeMa, Ha AyMKy B. B. Hagpow,
yIIpaBoMOYeHa 0c00a Mae IPaBo 3BEPHYTHUCS 10 KOMIICTEHTHUX JepP>KaBHUX Opra-
HiB 3 BUMOTOIO 3aXHCTy CBOTO IIpaBa, SKIIO I 9ac BUKOPUCTAHHS 3aC00iB camo-
3axMCTy IUBUIFHUX MPaB Ta MiJ Yac 3aCTOCYBaHHS 3aXOJiB OIMEPATUBHOTO BILIH-
BY yIpaBOMOYeHa 0c00a He MOXe B JOOPOBUTHEHOMY MOPSIIKY BPETYJIIOBATH KOH(-
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JIKT 13 3060B’13aHUM cy6’exToM (KoHTparenToM)®?, Ha nyMKy iHIIMX yYeHHX-

LOUBLTICTIB, KPUTHKH 3aCIYTOBY€E OTOTOKHEHHS OIEPATUBHIUX 3aXOMIiB Ta CAaHKIIiH
LIUBUTFHO-TIPABOBO{ BiIIOBINATFHOCTI 1 3 OTVISTY HA MOXKJIMBICTD iXHBOTO OHOYAC-
HOT'0 3aCTOCYBaHHS, 110 OyJI0 6 HEMOXIIBUM, SIKIIO 32 ONEPATHBHUMH 3aX0JaMHU
BH3HABAJIMICA BIACTUBOCTI IUBUIFHO-TIPABOBHUX CAHKIINH. Y MbOMY pasi MOPYIIy-
BaBCsl O MPUHINI HEIOMyCTHMOCTI 3aCTOCOBYBAaHHS JIBOX BHJIB BiJlOBIAAIbHO-
CTi 3a OfIHE TIpaBONOpYIIEeHH. HaBeeHe CBiTYMTh PO CaMOCTiiiHE Miclie 3aXo-
JiB ONIEPATUBHOTO BILIMBY CEPEl CIIOCOOIB 3aXUCTY IUBIIBHUX paB®?,

Takox y IMBUTICTHYHIN HayIi 10CI 3JIMIIAETHCS TUCKYCIHHUM pO3MEXyBaH-
HS TepMiHIB «(opmay, «3axim», «crocio» Ta «3acié» B MUTAHHAX 3aXUCTy LUBLIb-
HUX IIpaB, 30KpEMa, i CaMO3axHCTy.

Bapto moronutucs 3 mo3utieto JI. JI. Cremtok, sika Bu3Ha4ae GopMy 3aXHCTy
IUBIUIBHUX MPaB Ta IHTEPECIB 0COOU, SKi OXOPOHSIOTHCS 3aKOHOM, IHTEPECIB Cy-
CIIUJIBCTBA 1 ICPIKaBH, 10 XapaKTEPU3YIOThCS CITUIBHUM 30BHILIHIM BUSBOM TXHBO-
ro 3mificuenns®C.

3 Tnymadenns nojoxenns [nasu 3 1K Ykpainu BUIUIMBaE, 110 KOXKHA 0c00a
Ma€e TpaBoO Ha 3aXUCT HE TUIbKH JEP’KaBOI B 0CO0I KOMIETEHTHOTO OpraHy, a i
camolo 0co00r0 3aco0amu, skl He 3a00poHeH] 3akoHOM. OTKe, CaMO3aXUCT Y Ta-
KOMY KOHTEKCTiI MOYKHa BIJIHECTH JI0 HEFOPHCAMKIIIHHOT (hopMHU 3aXUCTy 1 pO3riIs-
JaTH SIK YaCTHHY 3axucTy. L[MBiNbHE 3aKOHOJABCTBO CTPYKTYPOBAHO HE BCTAHOB-
JIFO€ JJIsL OKpeMUX (hOpM CaMO3aXUCTy KOHKPETHUX ITJCTaB, YMOB iHIIUX KPHUTe-
PpiiB A7 po3MeXyBaHHA iX B CHCTEMI 3aXHCTY IIMBUIBHUX IIPAB Ta iHTEPECiB, TOMY
IIpH TITyMadeHHI HOPM BiZI0OyBAa€ThCS OTOTOKHEHHS TEPMIHIB «3acO0M», «3aX0-
II», «CIIoco0m», «popMm» 3axucty. 3okpema, cT. 19 IIK Vkpainu mictuth mo-
CHJIaHHS Ha «3aCO0M MPOTHUID» 1 «CIIOCOOM caMO03axXHCTy». Y HayKOBii JiTepa-
Typi 3aX0/1 ONEPATUBHOTO BIUIMBY PO3IIISAAIOTH SIK «CIIOCOOM» ab0 «3axomm» i
BHM3HAYAIOTh SIK TEBHI Jii MO 3aXMCTy i, 30kpeMa, camosaxucty®!, Hanpuknas,
S. B. I’ssHOBa 110 cnOCOOIB 3aXMCTy KpEIUTOpa y JOTOBIpPHMX 3000B’SI3aHHSX
IIPOIIOHYE BiTHOCUTH: a) MpUMyC OOp)KHMKa BUKOHATH 000B’SI30K Yy HaTypi; 0) rmpu-
IIMHEHHS JOTOBOPY; B) 3aCTOCYBaHHS 3aXOJIiB BiANIOBITAIBHOCTI; T') 3aCTOCYBaHHS
iHINKX 3aX071iB, Mepea0aueHuX JOroBOpoM abo 3akoHOM®™?,

Ha nymKy BueHHX, 3aX0/11 OTIEPAaTHBHOTO BILTHBY 3aJI€XKHO BiJl IXHBOI CIIPSIMO-
BaHOCTi, YMOBHO MOKHA MOJUIMTH Ha ABI Ipymu: 1) 3aX0/1 ONEpaTUBHOTO BILIH-
By, CIIpSIMOBaHI Ha BiJIHOBJEHHS MOPYIIEHOrO INpaBa; 2) 3aX0AU ONEPaTHBHOIO
BILUIMBY, CTIPSMOBAHi Ha TIPUIMHEHHS MOpyleHoro npapa®ss, Po3pisHAIOTH Taki

628 Hayipon B. B. 3axou OnepaTHBHOrO BILIMBY, CIPSMOBaHi Ha IIPUITMHEHHs! [IOPYILEHOTO Npasa, 3 IPHYMH HEBUKO-
HaHHs a00 HEHAJIEKHOTO BUKOHAHHS 0008’ s13KiB. Yaconuc Kuiscbkozo ynisepcumemy npasa. 2016. Ne 3. C. 207-211.

629 'payos O. A. 3aX0/I1 ONIEPaTUBHOTO BILTHBY K COCOOH 3axucTy muBinbHux npas. URL: http://dspace.nlu.edu.ua/
bitstream/123456789/6397/1/Grachov_269.pdf

830 Cremrok JI. JI. CamosaxucT sk (opMa 3aXUCTy HMBUIbHUX TIpaB. Yuicepcumemcoki naykosi sanucku. 2008, Ne 3.
C. 151-158. URL: http://nbuv.gov.ua/UIRN/Unzap_2008_3_30

831 Asimos U. 3pilicHeHHs caM03aXUCTy B LMBLIBHOMY NpaBi. Bicnux Axademii npasosux nayx Yipainu. 2001. Ne 2.
C. 135-141.

832 [T'stoBa $1. B. Cy/0BHii 3aXHCT MAiHOBHX IMBUTHHIX TIPAB: JIHC. ... KAHJ, 0pH. Hayk: crer. 12.00.03. Xapkis, 2009. 224 c.

833 'pubanos B. I1. OcyuiecTBienue u 3ammra rpaxk/anckux npas. Mocksa: Craryt, 2000. C. 152.
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BHUIM ONCPATHBHUX 3aXO/IiB BiHOBIIOBAILHOIO XapakTepy: 1) 3MiHa JOroBipHOTO
30008’ s3anus (1. 2 c1. 611 1K Vkpaiun); 2) moknagaHHs BAKOHAHHS 30008’ I3aH-
HsI Ha iHI1y 0co0y (4. 3 cr. 850 LK Ykpaiuwu); 3) npurpumansst (ct. 594 1K Vkpai-
HY); 4) 3aMiHH YaCTHHH TOTOBIpHOTO 3000B’s3aHHA (4. 3 c1. 672 LK Vkpainn)
Ta iH. | Tpu BUAM OmepaTHBHUX 3aXO[iB BiIMOBHOTO XapaKTepy: MO-TiepIe, Bii-
MOBa BiJl JOTOBOPY, MO-ApYTe, BIAMOBA BiJ| IPUHHATTS HEHAIS)KHOTO BUKOHAHHS
000B’3Ky; TIO-TPETE, BiAMOBA B 3yCTPi4HOMY 3a10B0eHHI®, HalnomupeHrimum
y JIOTOBIpPHHX 3000B’3aHHSX € 3aCTOCYBAaHHS TAKOT'0 3aX0Jy OIIEpaTHBHOTO BILIU-
By, sIK BiZIMOBa Bizt oroBopy (4. 2 ct. 408, 4. 1 ct. 565, 4. 3 ct. 612, cT. 615 TomI0).

3 HaBeJICHOTO MepelliKy BUAIB 3aX0/IiB ONIEPaTHBHOTO BIUIMBY MOYKHA BUOKpE-
MHUTH Taki O3HaKH, 110 XapaKTepU3YyIOTh IXHIO MPaBOBY Npupoay: 1) MaitHOBHI
XapakTep; 2) € 3aX0/1aMH 3aXHCTY IPOTH ITPaBONOPYLIeHb (HEBUKOHAHHS 200 He-
HAJICXKHOTO BUKOHAHHS JIOTOBIPHOTO 3000B’s13aHHS); 3) CIPSMOBAaHI Ha MOMEpe/I-
YKEHHSI MOPYIIEHHS! JOTOBIPHOTO 30008’ s13aHHS; 4) 3a0€3Me4y0Th NOCHIICHHS J10-
TOBIPHOI TMCIMIUTIHY, 5) 3a0€31euyI0Th HaJle)KHEe BUKOHAHHS JIOTOBIPHOTO 3000851~
3aHHSI TOLIO.

3axoau ONepaTHBHOTO BILUIUBY SIK (hOpMa CaMO3aXUCTy BU3HAYAIOTHCS Xapak-
TEPOM MPABOIOPYIICHD 1 IPUPOIOI0 IIUBIIBHUX MPaB B JOTOBIPHOMY 3000B’sI3aH-
Hi, 1[0 TOPYIIYETHCS.

30kpemMa, HEBUKOHAHHS a00 HEHAJIC)KHE BUKOHAHHS JOTOBIPHUX 3000B’s3aHb
€ HalOIJIbII TOIIMPEHOI0 IPYIOI0 MIPABONOPYLIEHb, SIKI BUCTYIAIOTH IIiJCTaBOO
JUISl 3aCTOCYBaHHSI IMBLUILHO-TIPABOBOI BIAMOBIJAIBHOCTI CY0 €KTIB TAKHX MPABO-
BiTHOCHH. PO3pi3HAIOTH [1BI MiICTaBH IMBUIFHO-TIPABOBOI BiAIIOBIAaIBHOCTI: HO-
TOBIpHY 1 T0330TOBIpHY.

Buxonsun 3 aHamizy CyaoBOI MPAaKTHKH, MOXKHA BHIUIATH TaKi MOPYIICHHS
JIOTOBIpHUX 3000B’A3aHb:

1. [epeBuieHAsT TOBHOBAXXEHB T/ Yac YKJIAJACHHS TOTOBOPIB. Y HAYKOBIiH Ji-
TepaTrypi 3alpPONOHOBAHO TaKy KiIacH(iKallito MepeBUIICHHS Cy0’ €KTOM JIOTOBIp-
HUX 3000B’s3aHb, HaJlAHUX HOMY NMOBHOB2)XEHb: a) HCHABMUCHE IEPEBUILCHHS
TIOBHOB&)KEHb ITiJ] BIUTMBOM ITOMHJIKH IO0 OOCSTY CBOIX MOBHOBaXKCHb; 0) HaB-
MHCHE MEPEBHUIICHHS OBHOBAXXEHb, SIKE, 3aJIEKHO BiJl MOTHBIB Ta METH OIS~
€THCSl HA: HABMICHE MEPEBHUIICHHS MTOBHOBAYXEHb Yepe3 BIICBHEHICTh Y IXHbOMY
MOJIaJIbIIIOMY CXBaJICHHI (CaMOBIIEBHEHICTh); HABMUCHE NEPEBHUILEHHS TOBHOBA-
JKeHB JUIS 3aXHUCTY IHTEPECIB IPUHINIANA; HABMICHE IEPEBUIIICHHS TOBHOBA)KEHb
JUIi OTPUMaHHS BHTOAW JJs ceOe MUITXOM BBEACHHS NpUHIHMIANa abdo TpeTix
oci6 B omMany®®,

2. ITopymieHHs1 CTPOKIB BUKOHAHHS 3000B’s3aHH, 30KpeMa II0JI0 Tepepaxy-
BaHHS TPOIIOBHX KOIITIB, IepepaxyBaHHs HETIOBHOI cymu a0o i1 gacTiH abo mo-

634 I'paxcnanckoe mpaso: B 4 1. T. 1. O6mas yacts: yuebnuk / ots. pea. npod. E. A. CyxaHos. 3-e u3j., nepepad. u
nort. Mocksa: Bonrepe Kitysep, 2004. C. 573.

535 [ontascpkuit O. B. Jlo MUTaHHS PO NPaBOYMH, KUl BUMHSETLCS 3 NIEPEBUILEHHAM MOBHOBaXeHb. [IpaBo i bes-
nexa. 2012. Ne 1. C. 272-276. URL: http://nbuv.gov.ua/UJRN/Pib_2012_1 61
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PYIIEHHS CTPOKiB 0pOpMIIEHHS JOrOBOPiB ab0 HOro okpeMux ymoB Touio (ct. 612
LK Vxpainu «IIpoctpodenns 6opxxauKa»). Hanpukiasn, BiqmoBigHO 10 BUCHOB-
KiB, BUKJIaJIeHUX y mocraHoBax Benukoi [lanatu BepxoBhoro Cyny Big 28 Ge-
pe3nst 2018 poky y copasi Ne 444/9519/12 (mpoBamxenns Ne 14-10ucl8), Bix
4 munas 2018 poky v crpasi Ne 310/11534/13-11 (mpoBamkenns Ne 14-15411c18),
Big 31 xkostHs 2018 poky y copasi Ne 202/4494/16-u (npoBamkenuss Ne 14-
3181c18), gxmo OaHK BHKOPHCTaB IPaBO BUMOTH JOCTPOKOBOTO TOBEPHEHHS
YCi€i CyMH KpeIuTy, [0 3JTUIIIIACS HECTIAYECHOIO, @ TAKOXK CIUIATH MPOIIEHTIB,
HaJISKHUX Homy BianosigHo no crarti 1048 LK Ykpainu, To TakKuMU IistMH Kpe-
JUTOP Ha BIIACHUH pO3CY]l 3MIHUB YMOBU OCHOBHOT'O 3000B’sI3aHHSI IIIOI0 CTPOKY
Iii JOrOBOpY, MEPIOANIHOCTI IUIATEXKIB, TOPSIIKY CIUIATH MPOLEHTIB 32 KOPUCTY-
BaHHA KpeauTom®,

3. Ilepemava ToBapy, BUKOHAHHS POOIT, HAAHHS MMOCIYT HEHAIEKHOI SKOCTI
(HenoBHe abo HempaBWJIbHE HaJaHHs iH(GOPMAI] MIONO SKOCTI TOBApy, POOIT,
MOCITYT, IOMUJIKKA Y TIPE/ICTAaBIICHH] 1HTEpECiB KIII€EHTA Hepel TpeTiMi ocodamu,
IHIT MOpyIIeHHsT 000B’SI3KIB, SIKI BUIUIMBAIOTH 3 JOr0BOpiB). BBa)kaeMo 3a JIOIIIb-
HE 3allPONIOHYBATH BCTAHOBUTH BHMOTH JIO0 HAJIKHOI SIKOCTI TOBapiB, pooiT, mo-
CITYT 1 KOHKPETU3YBATH y IOTOBIPHHUX 3000B’3aHHSX, OCKLUIBKHU IXHIH aOCTPaKTHUMA
BUKJIa/T MOKE TIPU3BOIUTH /10 CYZOBHX CHOPiB. 30KpeMa, PiBHeHCHKHIT Anemnsmiii-
HUI rocnopapcekuit cyx y cmpasi Ne 5004/1519/11 3an0BOoNbHHB anemsiiiHy
ckapry 3a mo3oBoM DOII o [pAT «BonuHcbke 00JIacHE MiANMPHEMCTBO aBTO-
OyCHHX CTaHIIiiT» MpO CTATHEHHsS 3aboproBaHocTi B cymi 3 764 rpr 05 xom. 3a
JIOTOBOPOM JIOPYYEHHSI, sIKY He OyJIO IepepaxoBaHo 3 OISy Ha HEHAJIS)KHE BH-
KOHAHHS N0CEPEAHULLKUX TTOCTyr®’,

4. PosronomeHHss KOHQIACHIIHHOI iH(QOpMaIlii, B TOMy YHCIIi IO HAJIEKHUTH
J0 KomepuiiiHoi Taemuuni. Hanpuknan, y Ilocranosi BepxoBaoro cyay Ilepiioi
cynosoi nanaru KacamiliHoro musinsHOTO cyay Bin 10 TpaBrs 2018 p. Bu3Haue-
HO, 0 OaHK Mae€ MpaBO HaJaBaTH iH(POpPMAIIiIO, sIKa MICTUTh OaHKIBCHKY TaeM-
HUIIO0, TIPUBATHUM 0CO0aM Ta OpraHi3allism, 10 HaJarTh MOCIYyTH OaHKY BIIIO-
BIJJTHO /10 YKJaJEHUX JIOTOBOPIB, CIPSIMOBAaHMX Ha CTSATHEHHS 3a00proBaHOCTI
(cripaBa Ne 712/6137/15-1, 10.05.18)5%,

5. ITopymiennst yMoB (TIpaBMII) CIEIiaibHOI MPABOCYO’EKTHOCTI FOPUIMYHIX
oci0 mij yac 3AiHCHEHHs MisSUTBHOCTI y TEBHil ramy3i ekoHomiku. Cepen Takmx
IIPaBONOPYIIEHh MOXKHA HAa3BAaTH MOPYIICHHS BUMOT, IKi BUCYBAIOThCA 10 OyIb-
SIKOTO BUJIy HIANPUEMHUIBKOT AisibHOCTI. Hanpukian, nopyueHHs cy0’ekramu
TOCIIOJJAPIOBaHHS BUMOT JIO3BUIBHOTO XapakTepy (CBIIOITBA, JTileH3ii), BUMOT
KOHKYPEHTHOT'0 3aKOHO/IaBCTBa (HEI0OpOCOBICHA KOHKYPEHIIIS ), BUMOT MOJIATKO-

6% Tloctanosa Bemukoi Ilamatu Bepxosnoro Cymy Bin 28 6epesns 2018 poxy y crpasi Ne 444/9519/12 URL:
https://zakononline.com.ua/court-decisions/show/74838904

837 TloctanoBa PiBHEHCHKOTO amensiiiHOro rocnojgapebkoro cyay Bia 11 ciuns 2012 p. no cnpasi Ne 5004/1519/1.
E€ounuti depaicasnuii peccmp cyoosux piwens. URL: http://www.reyestr.court.gov.ua/Review/21196331

838 [Tocranosa Bepxosmoro cyny Ilepmoi cymosoi nanatn Kacauiiinoro nusinbroro cymy sia 10 tpasus 2018 p.
crpaBa Ne 712/6137/15-u npoBamwkenns Ne 61-5795cs18. URL: http://search.ligazakon.ua/l_doc2.nsf/link1/VS181693.html
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BOTO 3aKOHOAaBcTBa. Hampukinayn, JIbBIBChKUI anensIiiHUN aaMiHICTPATUBHUIMA
cyn 21 mumast 2014 p., po3rIsSHYBIIN aneNAniiHy ckapry JlepxaBHOI TOZaTKOBO1
incnekii y IlycromuriBcbkoMy paiioni ['ooBHOro ymparminHa MIHIOXOMIB y
JIpBiBCBHKIN 00acTi HAa TOCTAaHOBY JIBBIBCHKOTO OKPYXKHOTO aJMIiHICTPATHBHOTO
cyny Big 14 mucromana 2012 p. y crpasi 3a mo3oBoM T30B «DiHaHCOBO-KOHCYIIb-
TaliiHa KommaHis «PoauHHI iHBECTHIID» 10 Ha3BaHol J[ep)kaBHOI MOJATKOBOT
IHCIIeKIii PO CKAaCyBaHHS IMOJaTKOBOI'O TIOBIIOMJICHHS-PIIICHHS, YXBaJIMB PillleH-
HS MPO 3AHINEHHS amnesIIiifHoi ckapru 0e3 3aI0BOJICHHS, a TIOCTaHOBY JIbBiB-
ChKOTO OKPYXHOI'0 aIMIiHICTPAaTHMBHOTO Cyay Oe3 3MiH i BCTAHOBHB HEBIIIOBI/-
HocTi T30B «®iHaHCOBO-KOHCYNbTAMIWHA KOMIaHIsS «POMUHHI iHBECTHIID» Yy
3MICTI 3J1HiCHEHHS OisUILHOCTI, IO HE MIAMAanac i BU3HAYEH] BUAU TISUIBHOCTI
B CTaTyTi ToBapucTBa®®,

Ha BigmiHy Bia IUBLIBHOTO 3akoHOmaBcTBa, I'K YkpaiHu 3akpimiioe BH3HA-
YEHHS 1 PO3MIISAAAE 3aX0A1 ONEPATUBHOTO BILTHBY SIK OJIHY 3 (hOPM rOCIIOZaPCHKO-
MPaBoOBOI BiAMOBigaIbHOCTI. 30KpeMa, 3rigHo 3 4. 1 cr. 235 'K Vkpaiuu, 3a mo-
PYLICHHA TOCIOAAPCHKUX 3000B’A3aHb A0 Cy0’€KTIB TOCIONAPIOBAHHSA MOXYTh
3aCTOCOBYBATHCH OTNIEPATHBHO-TOCIIONAPCHKI CAHKIIII, SKi € 3aX0ZaMH OIlepaTHB-
HOTO BIUIMBY Ha MPaBONOPYIIHHUKA IS MPUITHHEHHS a00 MOIepeyKeHHs MOBTO-
peHHS TOpyUIeHb 3000B’SI3aHHS, IO BUKOPHCTOBYIOTHCS CAMHUMHU CTOPOHAMHU
3000B’s13aHHS B OJHOCTOPOHHBOMY HOPSIKY. BogHodac 1o cy0’exTa, skuii opy-
B 3000B’sI3aHHS, MOXYTh 3aCTOCYBATHCS Ti ONEPATUBHO-TOCTIONAPCHKI CaHK-
Iii, sIKi mepexdadeHi TOrOBOPOM.

Bapro 3a3naunTH, 1m0 Taka popMa rocroapchbKo-TpaBoBoi BiANOBINAIbHOCTI
Mae€ JIOCUTh BUCOKY Pe3YJIbTaTHBHICTS 1 JIETKICTh Yy 3acTocyBanHi. Hanpuknaz, mo-
CHUTb 4acTO cy0’€KTH rOCHOAAPIOBAHHS BUKOPHCTOBYIOTH TaKi BUAM ONEPATHBHO-
TOCIIO/IaPChKUX CAaHKLIH, K BiJMOBA BiJl OIUIATH 3a 3000B’s3aHHSM, SIKE BUKOHA-
HO HEHaJIS)KHUM YUHOM a00 TOCTPOKOBO BUKOHAHO OOPYKHUKOM 0€3 3rojH JIpyroi
CTOPOHH; (HAIPHKIIAJ, BiIMOBa BijI BUILIATH BHHArOPOJH CTPaXOBOTO IOCEpPE/-
HHKa y pa3l HEHaJIe)KHOTO BUKOHAHHS HUM CBOiX 3000B’s13aHb a00 3MiHa MOPSAKY
BHIUIATH BUHATOPOIM CTPAXOBOMY ITOCEPEIHUKY, IKUH MOPYIIUB 3000B’ I3aHHS).

Bapro noromurucs 3 noszuuieto C. 0. I'anano, mo icHye npodieMa BH3HAYEH-
HS IOHSTTS, CYTHOCTI, SIKICHUX XapaKTepPHUX O3HAaK, MiJICTaB 1 MOPSIKY 3aCTOCY-
BaHHS OIEPATUBHO-TOCIIO/IAPCHKUX CAHKIIIH, sIKa Ha CbOTOJIHI € IOCUTh aKTyalb-
HOI0, 3Ba)KAaIO4YM Ha TOH (akT, mo HopMH, K1 BPETyIbOBYIOTh q)yHKmoHyBaHHﬂ
OCTaHHIX, OyJIU BIIEpIIe 3aKPIMJIeH] Ha 3aKOHOIAaBUOMY PIiBHI y PE3yJIbTaTi IPHii-
aatta [K Vipainu®®,

Takox BapTO 3a3HAYMTH, [0 HAa MPAKTHII i Yac 3aCTOCYBaHHS OINEPATHBHO-
TOCHOJAPCHKUX CAHKIIHf BUHUKAIOTH CYNIEPEWINBI MUTAHHSA 100 HASIBHOCTI Mif-

639 Yxpana JIbBiBChKOrO anensmiiinoro aaminictparusHoro cyiy Bix 21 mumus 2014 poky no crpasi Ne 183171/12/
9104. €ounuii deporcasnuii peecmp cyoosux piwens. URL http://reyestr.court.gov.ua/Review/39953480

64 Tanano C. }O. Cankuii B rocrioapcbkoMy npasi Ykpainu: aBroped. auc. ... Kanz. opux. Hayk: 12.00.04 «Tocro-
JlapchKe IPaBO, TOCIOAapchKo-npoluecyanbHe mnpaBo»; [IBH3 «KuiBchkuil HalioHaNbHHI GKOHOMIYHMII YHIBEpCHTET
imeni Bajuma Ietbmanay. Kuis, 2011. C. 12.
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CTaB IS 3aCTOCYBAHHSI, MOPSIKY IXHBOTO 3aCTOCYBaHHS, 3JI0BXKUBAHHS IIPABOM,
3aCTOCYBaHHS TaKMX CaHKIIi B OTHOCTOPOHHBROMY TOpAaKy. [lepepaxoBaHi cmip-
Hi MIUTaHHS € aKTyaJbHUMH IIiJl 9aC 3aCTOCYBAaHHA 0 Cy0’€KTiB TOCHOapIOBaH-
HS IIMX CAHKIIN HEe3aJIe)KHO BiJl BUAY TOCIIONAPCHKOI TisITBHOCTI.

30kpema, MMpaBuIIa MI0JIO MiZCTaB Ta NOPSAKY 3aCTOCYBAHHS LIUX CaHKLIH BH-
3HavatoThes cr. 237 'K Vkpainwm, y skiid, 30kpeMa, 3a3Ha4€HO, 10 JIOCTaTHHOIO
IJICTaBOIO JUIS 3aCTOCYBAHHS OIEPATUBHO-TOCIIONAPCHKUX CAHKIIH € (pakT mpaBo-
MOpYyIIEHHS. Y 1bOMY pasi (akT MpaBoONOpPYLIEHHS OB’ 3aHUM 13 MOPYIICHHIM
YMOB JIOTOBOPY, III0 MOXKE BHpaXKaTucs y il abo y 0e3isuIbHOCTI.

OcCoOIMBOCTI BCTAHOBIICHHS TAKOTO (aKTy B MPOIIECi 3aCTOCYBAHHS OIIEPATHB-
HO-TOCHO/IAPCHKHUX CaHKLIH MOJIATal0Th y TOMY, 110 HasiBHICTh Takoro (akty, To0-
TO MIJICTaB JyIs IXHHOT'O 3aCTOCYBAHHS, BU3HAYAETHCS OE3II0CEPEIHHO CTOPOHOIO
JIOTOBOPY, BHACIIIJIOK YOTO IS )K CTOPOHA 0e3 3BEpHEHHS 0 FOPHCIUKIIHHNX
OpraHiB CaMOCTIHHO NpUHMae pIilIEHHs PO NMPHUTSATHEHHS A0 BiANOBIAAIBHOCTI
IIPaBONIOPYIIHUKA.

OTxe, OMepaTUBHO-TOCIIONAPCHKI CAHKIIIT € BTIJICHHSIM JICJICTOBAHOTO JICPKaB-
HOTO NIPUMYCY, SIKHi BHpakae€Tbcs B HaJaHHI CTOpOHaM y 3000B’s3aHHI IpaBa
3aCTOCOBYBATH IIi CaHKIIi 0e3 3BEpHEHHS 10 KOMIIETEHTHOTO IOPHUCIAUKIIIITHOTO
opraty. Take «JeneryBaHHs» AEPKABHOTO MPUMYCY YiTKO MPOCTEKYETHCS B HOP-
Mmax craredd 235 ta 237 I'K Ykpainu, siki HagaroTh MOXJIMBICTH 3aCTOCYBaHHS
OTIEPaTHBHO-TOCIIOJAPCHKUX CAHKIIH CTOPOHAMH TOCHOAAPCHKHUX MPABOBIAHOCHH
y 1103aCcyJOBOMY MOPAAKY Ta 0€3 IONepeHBOTO Mpe ABICHHS MIPeTeH3ii HopyLI-
HHUKY 3000B’13aHHA%.,

BonHowac cam mopsmoK 3acTOCYBaHHS KOHKPETHHX OINEpPaTHBHO-TOCHOAAP-
CHKHMX CaHKI[I BU3HAYAETHCSI JOTOBOPOM. 3a TAKOT'O MiJX0y 3aKOHOJABIIS 3aJIH-
IIA€THCS BIIKPUTUM MUTAHHS II0JI0 TAKUX BAXKJIMBHX ACTIEKTIB ITOPSAKY 3aCTOCY-
BaHHS OIEPATUBHO-TOCMIOAAPCHKUX CAHKIIH, K (hikcamis (paKTy MpaBOIOPYIICHHS,
BU3HAUEHHS CTPOKY 3aCTOCYBAaHHS TaKMX CAHKIIH BiJHOCHO CTPAaXOBHX MOCEPEa-
HUKIB Ta OCKap>KEHHS IXHBOTO 3aCTOCYBaHHS.

YV HayKoBi# JIiTepaTypi HEOJHOPA30BO 3BEPTAIHN yBary Ha HEOOXiAHICTH PO3-
LIMPEHHS FOPUIUYHKUX IJCTaB JJIsl 3aCTOCYBaHHS OIEPaTHBHO-T'OCIIONAPCHKUX
CaHKIIi{, BU3HAIOUH 5K MiJICTaBy HE TUIBKH JOTOBIp, a i HOPMaTHBHO-TIPABOBI
aKTH, 30KpeMa IMiA3aK0HHI. 3 OrJIimy Ha Iie BapTo miaTpumary nosumito 3. ®. Tars-
KOBOI, 5IKa IPOITOHY€ JONOBHUTH 4. 2 cT. 235 'K Ykpainu micist ciiB «mependa-
YEHO JIOTOBOPOMY CIIOBAMH «ab0 3aKOHOIABCTBOM»®*2. JIOT14HO, 1110 B OKPEMOMY
PO31ii HOPMAaTHBHO-IIPABOBOT'O aKTa JOIITHHO BU3HAYNTH PO3UIUPEHHH MTEPETiK
OIEpaTHBHO-TOCIIOIAPCHKUX CAHKIIHM 1 HOPYLIEHHS, SIKi € IiCTaBOI0 3aCTOCYBaH-

64 T"anasio C. FO. CaHkIii B rocrofiapchkoMy Tipasi Ykpainu: aBroped. muc. ... kana. ropuj. Hayk: 12.00.04 «ocrio-
JlapcbKe IpaBo, TOCIHOJapchKo-npouecyanbHe npasoy; JIBH3 «KuiBcbkuil HalioHaJIbHHN E€KOHOMIYHHMM YHiBepcHTET
imeni Baguma [etbmanay. Kuis, 2011. C. 12.

642 Tarpkosa 3. ®@. Ilincrau, Bugy Ta dopmu rocronapchKo-IpaBoBOI BiANOBIJAIBHOCTI: aBTOped. MUC. ... KaH..
ropua. Hayk: cren. 12.00.04 «["ocrogapcske 1paBo, rocrofapebko-npornecyansue npaBo»; HAH Ykpainu; In-T ekoHOMIKO-
IpaBoBUX pociipkens. Jlonensk, 2010. 24 c.
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HS TAKMX CaHKLiH, He 0OMEXYIOUHM Y4aCHHKIB BITHOCHH Y TIpaBi ependadnTy y
KOHKPETHOMY JTOTOBOPI iHIII OTIePaTHBHO-TOCIIOAAPCHKI CAHKIII].

3 ypaxyBaHHSAM O3HAK LUX CaHKI[H, MICTaB Ta MOPSAKY iX 3aCTOCyBaHHS,
CTPOK, IPOTSITOM SIKOTO YIIPaBHEHUH Cy0’€KT Ma€ IpaBo 3aCTOCYBAaTH ONEPaTUBHO-
TOCIOJAPChKI CaHKIil, Mae OYTH CKOPOYEHUM TOPIBHSIHO 3i CTPOKAMH 3aCTOCY-
BaHHS IHIIKX TOCIOJAPCHKO-TIPABOBUX CAHKIIiH, IHAKIIIE BTPAYAETHCS iX OCHOBHE
NIpU3HAYCHHS. Y PaxoBYIOUH 11e, MOKEMO MmiaTpuMaTy npomnosuuito 3. . TaTteko-
BOi, sika BBaXKa€, 10 TAKAUM CTPOKOM BapTO BU3HATH OJHMH MICSIb BiJ JHS BHSB-
JIeHHS TIOPYILIEHHs Ta He Giblle TPHOX MiCALiB Bif AHA Horo BUMHEHHA®,

Jliist TOro mo0 BUKITIOUHATH OY/Ib-Ki HETIOPO3YMIHHS 1010 HATBHOCTI (haKTHY-
HO{ MiJCTaBM 3aCTOCYBAaHHS OIEPAaTUBHO-TIPABOBUX CAHKIIIH, CTOPOHI OTOBODY,
YHi paBa MOPYILeHi, JOIJIBHO CKJIACTH BiAMOBIIHUI aKT PO MOpYIIEHHs. 30Kpe-
Ma, Ha nymKy II. ['yiiBaHa, Takuil akT € MpaBOBUM JTOKYMEHTOM, SIKUH BCTAHOB-
ntoe (haKT MOPYIICHHS 1 € OMHUM i3 3aC001B JJOKa3yBaHHsI ITijl Yac BUPIIICHHS M-
TaHHS TIPO Bi/IIKOIyBaHHS 3aBJaHOT MM TOPYIIEHHAM KON,

3a 3araJbHUM MPABHIJIOM 3aCTOCYBAHHS ONEPATHBHO-TOCIIONAPCHKUX CaHKIIN
3IIHICHIOETHCS HE3aJICKHO BiJ MPOBUHH MOPYITHUKA TOCIIOJAPCHKOT0 30008’ A3aH-
Hs. BogHoYac, OCKIIBKY TaKi CaHKINIT 3aCTOCOBYIOTHCS 32 IHIIIATHBOIO CTOPOHH
3000B’s13aHHS, 10 MOCTpaXkaajia BiJl MOPYIICHHS, TO HEBHHYBATICTh CTOPOHH
3000B’s13aHHS — NOPYLIHUKA — MOX€ BIUIMHYTH Ha PillIEHHA IOJ0 3aCTOCYBaHHS
J10 Hel caHKLii. 3 ypaxyBaHHSM IbOTO, SIKIIO B JIOrOBOPI TiepedadeHi onepaTus-
HO-TOCIIOJAPCHKi CaHKIIi, TO YYaCHUK JOTOBIPHHX MPaBOBIIHOCHH, SIKHH TOPY-
B CBOE 3000B’s13aHHs a00 3HAE, 110 MOPYIIMTH HOTO IMiJl YaC HACTAHHS CTPOKY
BUKOHAHHS, Ma€ TOBIIOMUTH TIPO Iie iHIIy cTOpoHy. Lle Moke 3anmobirTu 3acro-
CYBAaHHIO JI0 HbOIO 3a3HAYEHUX CAHKIIiH®®,

OTKe, 3aX0I¥ ONEPATHBHOTO BIUIMBY MOCIIAI0Th CAMOCTii{HE MiCIe B 1HCTH-
TYTi 3aXUCTY IMBIIFHUX MPaB i € KOMIDICKCOM 3aXO/iB HEIOPUCIUKI[IHHOTO Xa-
pakTepy Ul 3aXHCTy MOPYIICHUX NUBIIHHUX IPaB Y JOTOBIPHUX 3000B’ I3aHHSIX.
OTxe, iCHye HaranbHa HeoOXinHICTh y npoueci pekoxudikanii K Ykpaiuu Bu-
3HAYUTHU BiJIIIOBiTHE MICIIE TaKUM 3aX0J[aM 1 3aKpINHUTU B IHUBUIFHOMY 3aKOHO-
JaBCTBI MOHATTS, BUIU, YMOBU 3aCTOCYBAaHHS 3aXOJiB ONEPATHBHOIO BIUIUBY B
okpemomy naparpadi I'nasu 3 1K Ykpaiun «3axucT UMBIUIBHUX TIpaB i iHTEpe-
CiB», III0 TAKOXX MA€ 1 BEJINKE MPAKTUYHE 3HAYCHHS.

TakoXx JOIITFHO BCTAHOBUTHU B IIMBUIPHOMY 3aKOHOAABCTBI MPUMIpHUH Tepe-
JIK 3aX0/iB OIEPATUBHOIO BIUIUBY, SIKI MOXKYTh 3aCTOCOBYBATHCSl YYaCHUKAMH
JIOTOBipHUX 3000B’sA3aHb, a came: 1) BimMoBa OOpKHHKOM BiJ BUKOHAHHS CBOTO
3000B’s13aHHsI 31 3BUIBHEHHSIM HOTO BiJl BIANIOBIAANBHOCTI y pa3i MOpPYIICHHS Kpe-
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JUTOPOM CBOIX 3000B’s13aHb; 2) BiIMOBa OOp)KHHUKA Bij OmjiaTd (TIOBHICTIO abo
YaCcTKOBO) Y pa3i HEHAJIS)KHOT'O BUKOHAHHS KPEAUTOPOM CBOiX 000B’s3KiB; 3) Bin-
MOBa OOpKHHKA a00 KPEAUTOpa Bil MPHUHHATTSA 3000B’s13aHHS, BUKOHAHOTO Tpe-
THOIO0 0c00010, 3 IOPYIIEHHSM CTPOKIB BUKOHAHHS; 4) 3yIIMHEHHS /1ii JOTOBOPY B
OJHOCTOPOHHBOMY MOPSIAKY Ha CTPOK JO TPHOX MICSILIB y pas3i HECBOEYACHOTO
BUKOHAHHS TPOILIOBOTO 3000B’3aHHs OOP)KHUKOM a00 MOPYIICHHS! HUM CTPOKIB
BUKOHAHHS JIOTOBOPIB 0€3 MOBaXHUX MPUYWH; 5) OJHOCTOPOHHE NPUITMHEHHS Aii
JIOTOBOPY Ha CTPOK /10 3 MicAIiB ab0 HOro po3ipBaHHA y pa3i MOBTOPHOTO HEBU-
KOHaHHS a00 HEHAJIE)KHOT'O BUKOHAHHS OOPXHHUKOM CBOIX 3000B’s13aHb; 6) 3a710-
BOJICHHSI BUMOT 3a PaxyHOK pedi, Ky IIPUTPUMY€E KPEIUTOP TOIIIO.

Mesxi 3acTOCYBaHHS 3aX0JIiB ONEPATUBHOIO BIUIMBY KPEAUTOPOM MArOTh BH-
3HAYaTHCs IEBHUMH YMOBaMH, IIiJ 4ac HACTaHHS SIKUX KPEIUTOP Y AOTOBIpHOMY
3000B’s13aHHI MOXE CKOPHCTATHCS OOpaHMM 3aX0JIOM OIIEPATHBHOI'O BILIUBY.
BonHouac cTopoHM 01HOYACHO 3 BHOOPOM 3aX0/IiB TOBUHHI KOHKPETH3YBaTH Iifl-
cTaBy 1 HOPAIOK i1 3acTocyBaHHs. B ocHOBY BUOOpY 3aX0iB MOXKYTb OyTH MOKJIa-
JICHI SIK 3arajibHi HOPMU PO 3000B’sI3aHHS, TaK 1 HOPMH PO TXHI OKpeMi BUH.

5.3. 3axucT npaB opeHaaps ii opeHI0AABIS B 3eMeJbHHUX BiTHOCHHAX

Ianacwk 0. C.,

KAHO. IOPUO. HAYK,

cmapwiuil 8UKIaday Kageopu yusiibHo2o npasa i npoyecy,
¢y00s Binnuyvkozo anensyitinozo cyoy

Ha ykpaiHChKHX 3eMIIIX 3aXHCT MPaB OPEHAAPsI Ta OpeH104aBLsl (POPMyBaBCs
I BIUIMBOM TPaAMIiil 3BMYAE€BOTO, a 3r0JIOM — MHCAHOTO TIpaBa, II0 iCHYBaln
Toni. Y JiTepaTypi BUALISAIOTH TaKi €Tany PO3BUTKY IIPaBOBOTO 3a0e3NedeHHs 3
uux nurab: 1o6a Kuiseskoi Pyci (IX—XIII cr1.); nmuToBchko-Tonbebka qooa (XIV-
XVII ct.); imoeperka goda (XVIII —nouarok XX cr.), mepion YHP (1917-1920 pp.),
pansHchka 106a (1921-1991 pp.), cydacHuii nepio (1991 p. motenep)®S.

3a vaciB KuiBcekoi Pyci nepmiMu opeHnapssMu Oyiu CeIsTHU-130pHUKH, SIKi
OpEHIIyBaJIM 3eMITI0 Yy 3eMiieBIacHUKA. [IpaBoBHil cTaTyc i30pHHKa He nepeadavan
BEJICHHSI HUIM OKPEMOTO BiJl 3eMJICBJIIACHUKA T'OCIIOJIAPCTBA, 3 YPaXyBaHHIM YOTO
3aXHUCT IIpaB, Mo-Tepiie, OyB CKOHIIEHTPOBAHHUI MEPEBAKHO HA eKOHOMIYHUX TIpa-
Bax (TpaB Ha TOXOIH BiJ 3eMIli, 30KpeMa: OPSHIOIABIIS — HA OTPHMAaHHS JOXOIY
BiJl BUKOPUCTAHHS 00’ €KTa BJIACHOCTI y BUIJISIII OPEHIHOI TUIATH, OpPEHAAps — Ha
MIPOAYKIIiF0, BUPOOJICHY Ha 3eMJIi, Ta JOXOAX Bix Hel). Hampukian, opeHnHa miata
BCTaHOBJIIOBAIACs OPEHAOAABIEM y BHUTJISAAI HATypalbHOI (IIPOIOBONIBYOI) PEH-
TH. 3r0/IOM B YMOBaX HaJUIMIIKY 3e€MEJb Y 3€MJICBIACHUKIB Ta BAHUKHEHHS JIUC-

646 Mipownnuenko A. M. 3emenbHe npaBo Ykpainu: Hasd. noci6uuk. Kuis: Asnepra, LIVJI, 2011. 678 c.
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MIPOTIOPIIi MK IONMUTOM Ta HPOIIO3MIIEI0 HA OPEHAY 3eMJIi BUHUKAE HEOOXia-
HICTh CTHMYJIFOBaHHS OpPEHAApiB, 30KpeMa MUIIXOM MOCHICHHS 3aXUCTY IXHIX €KO-
HOMIYHHX MpaB. ¥ X CT. 3aIpOBaPKCHO 3MIIIAHWNA HOPMATHBHO-IOTOBIPHHUN Me-
XaHI3M 3aXHCTy IpaB CTOPIH: HA HOPMAMUBHOMY piGHi BCTAaHOBIIIOBABCS PO3MIp
OPCH/IHOT IIATH: «TOMY, XTO CifiB — J€B’ATh CHOIIB, & TOMY, XTO Ma€ 3eMIIIO —
JIeCATUH CHIIT: AKIIO K XTO iHAKIIE MOALIUT, Oyae npokiustuii borom»®; na do-
208IpHOMY pi6Hi CTOPOHHM MaJli BU3HAUUTH, SIK OPEHIAp peasli3oByBaTUME CBOE
MpaBoO Ha JIeB’SITh CHOIIB: HA BIACHUH po3Cyn abo0 MUIAXOM BiIpaxyBaHHS dac-
TUHHM 3 HUX B PaxyHOK MorauieHHs 0opry nepena opernoaasueM. Ha mincrasi do-
2060py OPEHIOMABELb HAIISIBCS MPABOM BCTAHOBIFOBATH JOJAaTKOBI BUMOTH LIO-
IO cIoco0iB BUKOPHUCTaHHS CBOEI 3eMEIBbHOI MITSTHKH Y pasi MPOBEACHHS depe3
Hel Boau. s 3a0e3neyeHHs] yMOB Halle)KHOI'O BUKOHAHHSI OPEH/IapeM BCTaHOB-
JICHUX BUMOT CIIPHSIIO OTPHMAaHHS MOXKJIMBOCTI BHHAWMaTh B OPEHIOJABI He-
o0XiJHe pyxoMe MaitHO (KiHb, TUTYT).

BusHauanpHOIO mozi€ro, siKa BIUIMHYJA Ha PO3BUTOK IPABOBOIO PETYJIIOBAH-
HSl 3€MENBHHUX BIJIHOCHH Y JIMTOBCHKO-TIOJBCHKY 100y, OyB BOJIOUHHMH Iepemip
(3emenpHa pedopma CurizMmyHna-ABrycra), SKuid nepegdadaB MO YCiX 3eMeb
Ha JIUISHKY OJIHAaKOBOI BEJIMYMHU — BOJIOKH Ta 3aKpIiIUICHHS 32 HUMHU TOBHHHO-
CTEH, 3aJIeKHO Bifl AKOCTI 3eMJIi (IO, «CePEeTHBO, «z[06p0'1'»)648.

Bonounuii nepemip npusBiB A0 nepedopMaTyBaHHS 3aralibHOT0 OajaHCy iH-
TepeciB, MO ICHYBaB MPH 3aXKCTi MPaB OPEHAAPIB Ta OPCHIOAABIIB 3¢MIIi, LIS~
XOM BKIIFOUECHHSI 10 HOTO CKJIamy IyOJIiYHOTO iHTepecy B OPEHIHHX BiJHOCHHAX,
30KpeMa 110/10 30epekeHHs SKOCTI 3eMJIi Ta OTPUMAaHHS IIJIATH 33 3eMJIEKOpPHC-
TYBaHHSI.

Jnst 3abe3medenHHs peanizarii myOIigyHOTO iIHTEpeCy y MepuioMy BHUIIAIKy BHU-
KOPUCTOBYBAJIOCA MOCUJICHHA BUMOTI' 1IIOOO0 paI_IiOHaJ'H)HOFO BUKOPUCTaHHA Ci.]'[])-
CHKOTOCHO/IAPCHKOT 3eMJIi (3aMiHa JIBOMIJIBHOI CHCTEMH 3eMJIEpOOCTBA HA TPHIILIH-
Hy). BapTo 3a3HaunTH, 110 Ha YKPATHCHKHUX 3€MJISIX TPHITLIHHA CHCTEMA 3eMIIep00-
cTBa 3actocoByBanacs i3 XI cT., ane 11 0co0IMBOCTI BU3HAYAIIMCS HA JIOTOBIPHOMY
piBHi. OTxe, «YcTaB Ha BOJIOKHM rocrojaaps Horo MWiIocTi y BcboMy Benmkomy
KHs31BCTBI JINTOBCEKOMY» 3MiHUB JOTOBIpHHUIA PiBEHb 3aXUCTY IpaBa OPEHA0IaB-
1151 HA HOPMaTUBHUM.

BonHovac 3axuct my0Oui4HOTO iHTEpecy 1010 OTPUMAHHS TUIATH 33 3eMJIEKO-
PHCTYBaHHS Yy BUIJISAI BCTAHOBIICHHS JUIS OPSHAAps MPUMYCOBOI IMaHIIMHHU Ha
KOPHCTb Jep)KaBH Ta 3allPOBaKEHHS KapH «3a Iopiio» 3a MOPYILSHHs 3a3Have-
HOT0 3000B’sI3aHHS 3yCTPIiB CIIpoTHB opeHaapiB Ha [lomicci, Bonuni, KuipmuHi.
Henponopuiliauii 3aXuCT IMyOIiYHOTO IHTEpeCy TaKOXX HETaTHBHO BIUIMBaB Ha
peaitizallio eKOHOMIYHHX MPaB OPEHIOMABIIIB, a)Ke OPCHAAP HE MaB MOXKJIHBO-
CTi HAJIGKHUM YHHOM BHKOHYBATH €KOHOMIYHI 3000B’sI3aHHS TIEpe/l OPCHI0IaB-

647 Mipommuenko A. M. 3emenbHe npaso Ykpainu: Hasd. noci6uuk. Kuis: Anepra, [IVJL, 2011. 53 c.
648 Inpuuupka H. B. Openpa 3eMelb CilbChbKOroCIOAaPCHKOro NPU3HAYEHHs: aBTopedepar AuC. ... KaH/. I0pHJ. HayK:
12.00.06; In-T nepxasu i npasa imeni B. M. Kopenpkoro; HAH Ykpainu. Kuis, 2001. C. 54-58.
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LEeM 1 JepkaBoro. 3rofioM AUCOANaHC MIXK 3aXHCTOM IyOJIYHOTO Ta IPUBATHOTO
iHTEepecy OyIJI0 YacTKOBO YCYHEHO, Ta IIPUMYCOBY MAHIIMHY 3aMiHEHO Ha BUIBHO-
JIOTOBipHY, a Hi3Hile — rpomosy®?.

VY 1moniuHi 3aXMCTy NPUBATHUX THTEPECIB OPEHAAPIB Ta OPSHIOAABIIIB 3eMITi
BUPIBHIOBaHHS OajlaHCy BiI0OyBaJIoCs CTpIMKIillle, HIK y IyOJIYHO-TIPUBATHOMY
cerMeHTi. 3 OgHOTO OOKY, BENHKI 3€MIIEBIACHUKH, 3eOLIBIIOT0, BTPAdaId iHTe-
pec 10 6e3mocepeHhOI0 BEJACHHS CUILCHKOTO TOCIIONAPCTBA Ta OYJIM 3alliKaBie-
Hi y HaJIilfHOMY Ta TapaHTOBaHOMY JOXOI BiJ ii opeHIu. 3 Ipyroro — opeHaapi
Tako)k Oakanu OyTH BIIEBHEHHMH y HE3MIHHOCTI YMOB T'OCIOJapIOBaHHS Ha 3€-
MEJIBHIH AUISIHII BIIPOJOBXK TPHBAIOTo TepMiHy. [ 3a10BONIEHHS 1IMX iHTEpe-
CiB Ha JIOTOBIPHOMY DPiBHI PO3IIMPIOBAIINCS OpeaHri3ayitini TIpaBa CTOPiH, 30Kpe-
Ma, IIUIIXOM BCTaQHOBJIGHHS CTPOKIB OPEHAHU 3eMIIi, CIIOYAaTKy Ha OAUH CE30H, aJie
MOCTYIIOBO TEPMiH J1ii JOTOBOPIB MTPOIOBKYBABCS JI0 OJHOTO-/IBOX KUTTIB OpEH-
naps®>. BoaHowac /Ui IOCHJIEHHS 3aXHCTy €KOHOMIYHHX IIPaB OPEHI0aBIs Ha
opeHAaps MOKIaganocs 3000B’s13aHHS MIOAO BIANIKOTYBaHHS IIKOAM, 3aBIAHOT
OpCEHIOBaHIM MUISHIII.

BigHOCHHM 3 OpeHIH MICBKUX 3€Melb periaMeHTyBanucs MarneOyprebKuM
npaBoM. OpeHIoJaBIeM 3eMIli BUCTYIIaB BUOOPHUI KoJerianbHUi MpeACTaBHH-
LUBKUA opraH Michbkoi Biamy — marictpaT. bjIok eKOHOMIYHMX TNpaB BMIIyBaB
NpaBoO OPEHIOAABII HA OTPUMAHHS IEePiOJUMYHOI IUIATH, PO3MIP SKOi B OTHOCTO-
POHHBOMY TOPSIIKY BU3HAuUaBCsl MaricrpaTtoM. BupiBHIoBaHH: OanaHcy mpas cTo-
piH BigOyBasocs y Oiomni opraHizaliiHUX IpaB, sIKUH 1epeadadaB 6e3CTPOKOBICTD
OpCH/IHMX BIJTHOCHH i HE HAaKJIaJaB Ha OpeHIaps BUMOT 10O MOPSIKY BUKOPHC-
TaHHs 3eMJ1i (KpiM LUILOBOTO MTPU3HAYEHHS Ta 000B’SI3KY HAJIaHHS MICLIEBUM Melll-
KaHIISIM CEepBITYTIB Ha BUMACaHHs XyA00H, CIHOKOCIHHSI, JIICOKOPUCTYBAHHS TOIIO).

3 MOSIBOIO IPOMHUCIIOBAX 00’ €KTIB BHHHKIIA HEOOXITHICTD 3aXUCTY Opeawniza-
YIlIHO-eKOHOMIYHUX TIPaB CTOPIH, 30KpeMa, MpaBa Ha MOJIMIICHHS 3eMeIbHOT Ii-
JISTHKH. 30KpeMa, OpeH/iap MaB IPaBO 3BOAMTH BIAIIOBIHI 00 €KTH JIHMIIE 3a 3r0-
JI0I0 OPEHJ0/ABIIS; IIPaBO BIACHOCTI Ha IOJIMIICHHS HaJeXalo OpeHIONABLIO;
KOMIIEHCAI[isl BUTPAT OpeHJapsl Ha IMOJIMIIEHHS 3eMEeNbHOI JUTSIHKY 31HCHIOBA-
JIMCS IIUIIXOM HaJIaHHS HoMy 0€3CTpOKOBOTO IpaBa Ha KOPHCTYBaHHS 30yIoBa-
HUMH 00’€KTaMH, y JIesKHX BHUINAJKaX Take MIPAaBO HAAABAJIOCS Pa3oM 3 IIPAaBOM
Ha OTPUMaHHSI CYIyTHIX I'POIIOBHX 1 HEIPOILOBUX JI0XOAIB (MHUTa, IIPABO Ha «Iep-
’KaBHY MOHOIIOJIb» TOLIO), Y pa3i 3BelCHHS NOOYBHUX MHiIIPHEMCTB OpeHIAp
OTpUMyBaB 0€30IlIaTHE MPABO Ha BHIOOYTOK KOPHUCHHUX KOMAIHWH. 30Kpema, y
LBOMY ICTOPUYHOMY MEPIoJl Y TAIUIBKUX 3eMJISIX Ha0YBarOTh NOIINPEHHS OPEH-
Jla TIpaB Ha PI3HOMAaHITHI «IIPOMHUCIN» (COJNSHUH, MIIMHCHKUH, TOpiTIaHuii, Opo-
BapHHii, conomoBuii Tomo)*?.

849 Inpuupka H. B. Openza 3eMenb CilbChKOrOCIOAapChKOTO NPU3HAYEHHS: aBTOPe(EparT HC. ... KaH.. I0PU. HayK:
12.00.06; In-t nepsxasu i mpasa imeni B. M. Kopenskoro; HAH Vkpainn. Kuis, 2001. C. 23-24.

80 McTopus rocyapcTsa 1 paBa 3apyGexkHBIX CTpaH: yuebHuk st By3os. U. 2/ mox pen. H. A. KpamennHHUKOBOH,
O. A. Xunkoa. Mocksa: HOPMA-UH®PA-M, 1998. 346 c.

851 "pymescokuii M. Ictopist Ykpainu-Pycu. Kurts ekonomiune, KyiastypHe, Haujonansie XIV er.: B 11 1. 2-re Buz.,
posummp. Kuis: Hayk. gymka, 1995. T. 6. C. 222-225.
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BinmMiHHOCTI MK IPaBOBHUMH PEXUMaMH 3eMeJb CLIIBCHKOIOCIOJapCHKOTO Ta
HECLIbCHKOTOCIIOTaPCHKOTO TPH3HAUYEHHSI 00YMOBIIIM PO3BUTOK (OPM 3aXHCTy
MpaB CTOPiH. 30KpeMa, pO3B’sI3aHHsI CIIOPIB 3 IPUBOILY OPEHIH 3€MEIb CLIbCHKO-
TOCIOJapCHKOTO TPU3HAYEHHS 31icHIOBaNOCs Ha miacraBi CyneOnuka Kazumu-
pa SremnoBruda «i3AIAMI» — CIIEHIANBHO BiTiOpaHUMH 0CO0aMH, SIKMX BHKIIAKA-
JIM Ha CIIIPHY 3€MENbHY JTUISHKY Ta 32 JIOIOMOTOIO ONUTYBAHHS CTapOXHIIIB BH-
pillyBanu mUTaHHA MO0 npaB Ha Hei % %%, Criopu cTOCOBHO OpeHIH MiChKHX
3eMellb BUPILIYBAJINCS CyJaMH MaricTpary.

Ha nouvaTtkoBux eramax rnepeOyBaHHS YaCTHHHU YKpPaiHCBKUX 3€Melb y CKIIaji
Pociticbkoi imMmepii mpaBOBY OCHOBY 3aXHCTy NpaB OpEHIApiB Ta OPEHIOMAABIIIB
cknaziany JlutoBebki cratyTn (ckacosani B cepeauni X VIII cr.), aktu MarneOypr-
cpKoro npasa (ckacosani HampukiHii XVIII ¢T.), okpemi MOIOXKEHHs! SKUX 3r0-
JIOM YBIAIIUTM 10 3akoHOAaB4oro akra «lIpaBa, mo kotopsiM cyaurcst Manopoc-
cuiickuil Hapo» Ta 10 30ipHUKa 3akoHiB Pociiicbkol iMnepii.

Ha 3emnsix Biliceka 3anopisbkoro neBHuid yac misuia Koncruryuis IMununa
Opiuka, y sIKiit MICTHIIOCS! TOCUTh CyNEpewIMBe BUPIIICHHS IUTaHb 3aXUCTY MPaB
OpEeHIIapiB Ta OPEHIOAABIIIB 3eMli. HamMaraHHs MOCHIMTH 3aXHCT YCIX MPOTHIICK-
HHUX 32 3MICTOM ITIpaB Ta IHTEPECIB MPHU3BIB MaiKe 10 MOBHOTO 3HUKHEHHS OPCHI-
HUX BIZIHOCHH. 30KpeMa, 3 OIHOT0 OOKY, [UIsl 3aXUCTY IHTEpPECiB OPEHIOAABI 3a-
MPOBAKYBABCS {HCTUTYT IOTO/KEHHSA YCIX YMOB OPEHAM 3€MIIi i3 TPOMaJOI0.
3 iHII0TO, Ha 3aBaji 33/I0BOJICHHA €KOHOMIYHOTO IHTEpeCy rpoMaI CTaBajo Io-
CHJICHE OIIKYBaHHsS €KOHOMIYHIMH iHTEpecaMH OpPEHIaps: «IuiaTa 3 JIFOJeH poK-
COJIAHCHKUX Ha IOPIYHY TUIATHIO KOMITAaHIHCHKIM 1 CepAeIbKAM MOJIKaM Ta iHII1
BIHCBHKOBI BHIATKH, SIKi BBXKAJIHCS KO3aKaMH{ Ta MOCHOIUTHMHU HAATO OOTSDKIN-
BHAM»; IIOJI0 OPTaHi3aIlifHAX MPaB i MMOB’A3aHUX 3 HIMH IHTEPECIB CTOPIiH MICTH-
Jacsi HACTaHOBA MIOO TOTO, IO «ITOCTiH KOMITaHIHIIIB 1 CEPIIOKIB € HECTEPITHOIO
3aBanoro0. OTXxe, 1 Bif TOI OpeHAaH, 1 BiJ] 3rafjaHoro MOCTOI0 Tpeda BiqMOBHUTHCS 1
30BciM ix ckacyBatm»®* %, 3 yxpanennsm 3Bomy 3axonis Pociiickkoi immepii
(1832 p.) #ioro mis MOMKMPHINCS HA YKPATHCBKI 3€MJIi, SIKi TOJi BXOIUIH 10 CKJIa-
Iy i€l nepaBu. 30KpeMa, PeryJloBaHHIO BiTHOCHH 3 OPEHIM 3eMJIi, pa3oM i3
3aXMCTOM TpaB OpeHAapsi Ta OpeHI0/1aBLs, MpucBsiyeHa raasa Il «O HaliMe umy-
IIECTB U OTAade OHbIX B cojepxanue» Kuuru 4 Toma X CBony 3akoHOB rpax-
naHckux (nani — C3I0)%,

AmHaji3 3MicTy BiANMOBIIHUX HOPM 3a3HAYEHOI0 HOPMATHBHO-IIPABOBOT'O aKTa
CBIIYMTH NP0 BU3HAHHS 3arajbHOI TEHCHIIIT IO/I0 MTOEAHAHHS HOPMATUBHOT'O Ta

52 [1Ikenebeii B. A. Tenesa iHCTUTYTy MpUMHUpPEHHs Ha TepeHax Ykpainu. Haykosuil ¢icnuk Yaiczopoocskozo nayio-
HanvHo20 yHigepcumemy. 2012. Ne 3. C. 135-138.

653 Xpecromartis 3 icTopii siepasu i npaBa Ykpainu: Hapy. moci6uuk / ynopaa. A. C. Yaiikoscbkuii. Kuis: FOpinkom
inrep, 2003. 58 c.

54 "pososcrkuit 1. M. TTpaso Hosoi Ciui (1734-1775 pp.): naeu. nociénux. Xapkis: YH-T BHyTpimHix crpas, 2000. 108 c.

5% TTepma Koucturyuis Ykpainu retbmana Iumuna Opiuka 1710 p. URL: http://www.lucorg.com/block.php/block_
id/26/lang/ua

656 3akonbl rpaxkaanckie (CBoam 3ak. T. X 4. 1 w3 1900 1.) cb pasbacuenismu IpasutensctByiomero CeHata 1 KOM-
MEHTapisIMH pPYCCKHXb IOPHUCTOBB, MW3BICUYCHHBIMH H3b HAYYHBIXh TPYIOBH IO TPaXIaHCKOMY MpaBy / COCT.
U. M. TiorpromoBs. Canxr-IlerepOypr: Tpyas, 1905. 1330 c.
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JIOTOBIPHOTO PiBHIB peTyIIOBAaHHA ITUTAHBb 3aXHUCTY MPaB OPEHIApS Ta OPEHA0/aB-
s 3emiti. 3okpema cr. 1691 C3I mepenbagana, 110 BIACHUK Ta OpEeHAAp BUTBbHI Y
CBOEMY TIpaBi BCTaHOBIIOBATH Y JIOTOBOPi «yci MOAPOOHIIi IXHIX B3a€EMHHUX Bif-
HOCHH, TIpaB Ta 000B’sI3KiB, MOPSAKY HaJaHHS OPCHIAPIO MaifHA Ta ITOBEPHEHHS
iioro BaacHuky» %7,

[TyGuniunnil exonomiunull THTEpeC MIOAO CTATHEHHS MOAATKIB, 32 BHCIOBOM
K. I1. Tlo6eoHOCEBa, «NajaB MPSAMO Ha 3€MII0, TOOTO Ha opeHaonaBis» .
pu mpomy 1. 5 9. 1 ct. 1691 C3I' 3a60poHsIocs nmepekIanaTH BiIOBiIHI eKo-
HOMIiYHi 3000B’s13aHHS Ha OPSHIAPS 3EMIIi.

Ha nHopmaTiBHOMY piBHI rapaHTyBaJIMCsl eKOHOMIUHI Npaga OPEHIOAABIS HA
oTpumaHHs opeHaHoi miat (m. 1 4. 1 ct. 1691 C3I'), a Takox opeHmaps — Ha
«IIpOI3BeNICHIsT 3eMITi», 10 € B Horo opeHaHoMmy BosofinHi (m. 3 4. 1 cr. 1691
C3I), Bu3Havanacs Gopma OpeHAHOI IUIATH 33 3€MIII0 Y BUIIISAAI 00YMOBJIEHOTO
JIOTOBOPOM 00CSITY CIJIbCBKUX POOIT 200 KIJIbKOCTI BUPOOIIEHOT POIyKIil. 3rogoM
BHacmiok mpoBeaeHus Cromumincskol pedopmu (1905-1906 pp.) mepernik mo-
3BOJICHUX (pOpM OpeHIHOI TuTaTH OyB JOMTOBHEHUH TPOIIOBOIO.

30inplryBanacs posib CyAy Y 3aXHCTi CTOPIH NUISIXOM: 1) yXBajeHHs pilleHHS
11010 MTPUIIMHEHHS IOTOBOPY OPEHNH Y pa3i MOPYIIEHHS OpeHapeM 3000B’s13aHb
[0JI0 OPCHIHOI MIaTh; 2) MPUAHATTSA i€l JIaTH Y pa3i YXUICHHS OPCHI0IABIIS
BiJl 1 OTpUMAaHHS.

3aranoM o0csAT eKOHOMIYHHX MPaB CTOPIH JIOTOBOPY OPEHIH 3eMJli OyB JTocTaT-
HIM JJIs 3aJI0BOJICHHSI IXHIX iHTEpeciB. YTIM CTYIiHb IXHBOTO 3aXHUCTY 3aJICXKaB
Bil pOpMH JAOTOBOPY OPESHIHU 3eMili. 30KpeMa, IpaBa, 3aKpIilUIeHI B YCHHUX (CII0-
BECHHX) JIOTOBOpax, He MiUIATald CyJA0BOMY 3aXHCTY, aje BU3HABAIUCS YMHHHU-
MH IO MOMEHTY BUHUKHEHHS CIOpY 3 IPUBOAY IIHCHOCTI JOroBOpy abo 3MiCTy
fioro ymoB. BonmHouac cr. 1700 C3T" nmepenbayana BUKIIOYHO YCHY (GOpMY JUIs
JIOTOBOPIB OPEH/IN CLIbCHKUX 3€Mellb, YTi/ib, GPYKTOBHX CaJiB, 110 YHEMOXKJIIHB-
JIFOBAJIO 3aXUCT €KOHOMIYHUX IIpaB CTOPIH y pasi iX mopymeHHs. JloroBip opeH-
IIM MICBKHX 3eMellb ImiJ] 3a0yJ0BY 3a 3rOJIOK0 CTOPIH JO3BOJISUIOCH YKIaAaTH y
MTUCBMOBIH opMi.

3axuCT opeanizayiiinux npas OpeHIaps Ta OPEHI0ABII 3eMIIi CYTTEBO BiIpi3-
HSBCSA Big mepenbaueHoro paHime MaraeOyprebKiuM IpaBoM i 3ae0iipmoro 0yB
OpiEHTOBaHMI Ha IHTEpecH OPEHAOMaBIs. 30KpeMa, Y pasi MpoJaKy OpeHI0BaHOI
JUISTHKY TPeTili 0co0l yKIIaJAeHUi TOroBip OpeHAM 3eMJIl Je-(aKTo MPUITUHIBCS,
a OpeHAap Mo30aBisABCs MpaBa BUMOTH JO OPEHAOMABIsl a00 HOBOTO BIIAaCHUKA
CTOCOBHO BUKOHAHHS 3000B’sI3aHHS III0JJ0 HAZAHHS 3eMJIi Y KOPUCTYBaHHS. €11~
HUM BUHATKOM i3 I[bOTO IIpaBWIa OyJI0 yKJIaJIEHHS HOBHM BIIACHUKOM JIOTOBOPY
OpEH/N 3eMeJbHOI AUISHKY 3 HIIIMM OpeH/IapeM, sIKHH 3aBiJJOMO JisB HexoOpoco-

657 3aKkoHBI rpaxaanckie (CBoas 3ak. T. X 4. 1 u3n. 1900 r.) ¢b pasbsicHenisimu [IpaButenscrBytomero CeHara 1 KOM-
MEHTapisIMH PYCCKUXb FOPUCTOBD, H3BICUCHHBIMH H3b HAYYHBIXb TPYIOBH 110 TpaxiaHckoMy mpasy / coct. M. M. Trotpro-
MoBb. Cankr-IlerepOypr: Tpyas, 1905. 1330 c.

8% MMo6enonocues K. I1. Kype rpaxknanckoro npasa: JJoropopsl u obszatenscrsa. U. 3/ nayu. pen.: B. C. Em. Mocksa:
Craryr, 2003. 622 c.
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BICHO. Y TakOMy pa3si OpeHIap 3a HepLUIuM JOrOBOPOM MaB IIPABO 3BEPHYTHUCS JIO
CyIly i3 MO30BOM PO BU3HAHHS JAPYroro IOTOBOPY opeHau HexdiicHuM (ct. 1705
C3I'). Kpim Toro, nonpu 3arajbHy BUMOT'Y TIpO HaJaHHs iH(opMallii 100 cTaHy
3eMeNbHOI JUISHKH, OPEHAOAABENb He OYB BiAMOBINATBHUM 32 ii TOCTOBIPHICTD.
OTxe, TSrap AoKa3yBaHHS HEJOJIKIB 3eMJIi ITOKJIAIaBCs HA OpeHAaps, SIKUH y Cy-
JIOBOMY TIOPS/IKY MaB MPaBO BUMAraTH JIMILE 3MEHIIEHHs OPeH/IHOT muaTh®,

3ronom LluBinsHe ynoxeHnie Pociiicbkoi immepii, sike Oyio yxBajeHo yHaci-
Jok CToNHMiHCHKOT pehopMH, TAPMOHIZYBaJIO 3aXUCT 3a3HAYEHUX OpraHi3ariii-
HUX TIpaB OpPEH/apiB Ta OPEHIOJABIIB 3 TUM, IO MICTHBCS y NPABOBHX CHCTE-
Max, SKi IpyHTYBaJINCS Ha TpaauLisx MarneOyprcpKoro mnpasa.

3axXUCT opeaniz3ayitiHo-eKOHOMIYHUX Npaé OPEHIAPS Ta OPCHIOMABII 3Iilic-
HIOBABCsSl HA HOPMaTHBHOMY DiBHI IUIIXOM BCTaHOBJICHHS 3arajJlbHUX HOJIOXKEHb
II0J0 TIpaBa BIACHOCTI Ha IMOJIIIICHHS 3€MEbHOI AUITHKH Ta MEXaHi3My KOM-
nencauii inBectuiii. [lo-nepure, 10roBip opeHIM 3eMili il KBUCTPOUKY (aOpuK
i 3aBOJIOBY», 30KpeMa O0CIyTroByr0OUoi iHQPACTPYKTYPH, MaB MUCBMOBY (opmy,
1110, 3 OTHOTO OOKY, 3a0e31evyBajIo CyI0BHH 3aXKCT y pa3i MOPYLICHHS MpaB CTO-
piH, 3 Ipyroro — o0yMOBIIIOBAJIO HAassBHICTh 3r0JJM OPEH/I0/IaBIIsl HA BiMOBIIHI [ii.
[Mo-npyre, BiamoBigao 10 cT. 1693 C3I' 00’ekTH 3a0y/M0BH BH3HABAIHCA 00’ €K-
TOM TIpaBa BJIACHOCTI OPEHIOMABIIS «CO BPeMEHI BO3BEJICHIs 37aHis», BOJAHOYAC
OpeHIap MaB MPAaBO KOPUCTYBAHHs HUM Ta MPaBO BIACHOCTI Ha JOXOIH Bifl JisIb-
HOCTI BIIPOZOBX Jii 1oroBopy. st cTBopeHHs yMOB i3 3a0e3neueHHs OKYITHOCT1
IHBECTHUIIIN y MOJIMIIEHHS 3eMEeNbHOI JUITHKH HA HOPMaTHBHOMY PiBHI BCTaHOB-
moBaBcs 30imbIeHnH TepMiH opeHau — 30 poKiB, THMYAcCOM SIK 3aralbHUH Tep-
MiH OpeHAM 3eMIIi I iHMKX moTped He MaB mepeBuIryBatu 12 pokis. s rip-
HHUYOTO IIPOMUCITY TEPMiH OPEH/IU 3eMJIi BCTAHOBIIOBaBCss MiHicTpoM 3emiiepoo-
crtBa i JlepxaBHoro Maiina 3a moropkeHHs i3 Komiterom MiHicTpiB Ta HE MaB
0oOMeXeHb Ha HOPMaTHBHOMY PiBHI. Y pa3i MOpYyIIEHHS OpeHaapeM 30008’ 13aH-
HSl OZIO TOJITIIIEHb, HAPUKJIAJ, JUISl OTPUMAHHS 3eMJIi B OPEHY Ha TEPMiH, 10
NIepPEeBUILYE BCTAHOBJICHHH 3aKOHOM, OPSHIONABEb MaB MPaBO MO3UBATHCS MO
CyZAy PO BU3HAHHS JOTOBOPY HEAIHCHUM.

[TyOniunuit iHTEpeC y PO3BUTKY HACEJIEHHX ITyHKTIB Ha 3arajbHOJEPKaBHO-
My piBHI 3a6e3nequch;1 000B’I3KOM CTOle JIOTPUMYBATHCA TITAHY Ta MPaBHIT
OyniBHMITBa y MicTax i cenax®®’. Orxe, peanizalis opraizauiiiHo-eKOHOMIYHIX
IIpaB OpeHaps Ta OpPEHI0JaBIs Oyila MOXIIMBA 32 YMOBHU MO€THAHHS MyOJIi9HO-
T'O Ta MIPUBATHUX iHTEPECIB.

I3 TPOTOJIOIEHHSM YHP (1917-1920 pp.) 3emiist BU3HABAIACS 3arajibHOHAPO/I-
HOIO BJIACHICTIO. JOrOBOpH OpEH/IM 3eMili CTpoKoM 10 10 pokiB ckacoByBammcse!,

659 Tagaciok O. C. 3axuct MpaB OpeH/apst Ta OPEH/I0ABILT 3eMJTi: INC. ... KaH/. FOpHA. HayK: 3a crel. 12.00.06. Kuis,
2020. URL.: http://idpnan.org.ua/files/2020/panasyuk-o.s.-zahist-prav-orendariv-ta-orendodavtsiv-zemli.docx

660 Omioxa B. . Onumisaltist KamitamsHOTo Gy HiBHUITBA: TOCTIONApChKO-NpaBoBi acrektu. Kuis: Ilentp yu6oBoi i-
TeparypH, 2015. 302 c.

%61 Brarosicuuii C. T'. [llo/10 IpaBOBOTO PeryIIOBaHHs 3eMeNbHUX BiIHOCHH 3a 4aciB Ykpaincekoi Hapomuoi Peciy6-
niku. [lpasose 3abesneuenns eKOHOMIYHO20 po36UMY ma exono2iunoi Gesnexu cycninbemea: Marepianmm Beeykp. Hayk.-
npakrt. koH(. (14-15 tpasust 2015 p.); JouHY / 3a 3ar. pexa. A. I'. BoOkoBoi. Binxnist: JlonHY. 2015. C. 248-251.
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[TpuxoBaHi GOpMHU OpeHIIU 3eMITi ICHYBaJIH, ajie PO 3aXHCT MPaB CTOPIH TaKHX
BIJTHOCHH BK€ HE WIIIOCS.

V nepion HEITy (1921-1924 pp.) 3 mepexomoM Bijl Maiike TIOBHOI HATypalli-
3amii TocroaapcTBa 10 KOMEPIIHHOIO pO3paxyHKy OpeHsa 3eMili Oylia BiJHOBIIe-
Ha. Criopu 3a y4acTio Cy0’€KTiB TOCIIOIapIOBAHHS PO3TIISAAIICS apOiTpaKHUMEI
KOMICisIMH, SIKI CTBOpIOBasMCs 1pu Buiiiit pajni HapoaHOro rocroaapcTsa ta ryo-
panHaprocmax Ha Micusx. [Ipun BogHowac mignpueMcTBam, o BXOJMIIN IO CKJIa-
Iy TyOpaJIHapTroCIIiB 3aXHCTy, 3a00pOHSIIOCS 3BEPTATHCS /IO IHIINX aJMIiHICTpa-
THBHHX iHCTaHIIH ab0 1O Cydy 3 HmpuBOAy po3s’sizaHHs cropis®®?. Cnernudika
PO3TIALY CHOPIB Ta 3MICT MOBHOBAXXEHB apOiTPAXKHIX KOMICIH JO3BOJISIIN 3aXH-
maty myoaigauil intepec. IlpuBaTHI iHTepecH Mamu OyTH MPEIMETOM 3aXHCTy
JIMIIE SIK TPOBITHUKY ITyOIIYHOTO IHTEpeCy.

Bogrowac BiamoBigHO 1Mo 1. 25 3emenbHOro Komekcy YPCP, yxmameHoro
25 xoBTHs 1922 p., y BUNaKax MOPYUICHHS 3eMEIbHUX MPaB SK 3eMEJIbHUX TO-
BapHUCTB, TaK 1 OKPEMHX 3eMJICKOPHUCTYBauiB, 800 HE3aKOHHOT'O BTPYYaHHs B IXHI
rOCIIO/IapCTBa, HA MIPOXaHHS 3eMJIEKOPUCTYBava BiJIHOBUTH ITOPYLIEHE 3€MIICKO-
PHUCTYBaHHS Y TOCHOAAPCTBO A0 BUPILIEHHS CIOPY PO MOpYyIIeHe NpaBo (ak-
TH4HO Oyia 3000B’s13aHa 3eMenbHa cyoBa Komicisa. OnHovacHo e Kopekc no-
MYCKaB «TPYAOBY OPEHAY», 3MICT SKOi IOJISTaB y TOMY, IO «HIXTO HE MOXKE
OTpPHUMATH IO JOTOBOPY OPEHAM B CBOE KOPUCTYBAHHsI 3eMJIi Olblire Tiel KibKO-
CTi, IKYy BIiH MOXE JOJAaTKOBO JIO CBOI'O HAJTy OOpOOJISTH CHJIaMH CBOTO TOCIO-
nmapctBay. OcoOIMBOCTI 3aXKCTY MPaB OPEHAApIB 1 opeHnoaaBIliB 3a M Komekcom
Oy 00YMOBJICHI THM, II10 TaKa OPEHIa MOTJIa MaTH MICIIE JIUIIE «I TPYIOBUX
TOCIIO/IapCTB, TUMUYACOBO OCa0JICHUX BHACTIJOK CTHXIMHOTO JiMxa (HEBpOXKai,
Mo’KeXka, Maaik Xyaoou Tomio), abo HecTadi iHBEeHTapIO 9i PoOOYOi CHIIH, a Ta-
KOX ii crajy 3a CMepTIO, IPU30BOM 332 MOOLTI3AIlIE0, PAISHCHKIN Y1 TPOMAIChKIi
ciry>x0i1 3 BUOOpPIB, THMYACOBIMH BiJIXOJaMH 3 TOCIIOIapPCTB Ha TPYAOBI 3apo0iT-
ki TOIo» %,

3 kiHns 20-x pp. MuHyJoro cropivyusi 1o kinig 80-x pp. B YkpaiHi opeHza
3emii Oyna 3abopoHeHa. BinHOBIEHHS OpEeHAHOr0 BHKOPHCTaHHS 3eMili OyJo
nependadeno Ykazom IIpesunii Bepxosuoi Panu CPCP «Ilpo opennmy i openaHi
BimHocuHM B CPCPy» Bin 7 xBiTHS 1989 p., SIKUM BCTaHOBJICHO, IO B OPEHY,
TOOTO B CTPOKOBE 1 OIIaTHE TOCIIOJapChKe KOPUCTYBAaHHS, MOXKYTh IIepeaBaTH-
csi: a) 3eMJIs, 1HII IpupoaHi 06’ exTny». Jlomyckanocs, o «opeHa 3eMJIi Ta iHII0-
ro MaifHa MO>Ke 3aCTOCOBYBATHUCS Y CLIBCHKOTOCIIONAPCHKOMY BHPOOHHUIITBI, PO-
MUCIIOBOCTI, OyIiBHUIITBI, Ha TPAHCIOPTI Ta B IHIIUX TATy3SX HAPOTHOTO TOCIO-
JapcTBay. BoaHouac nepeabadyaBcs 3aXKCT IIPpaB OpeHIaps «y pasi IPOBEIEeHOro
OpEH/IapeM 3a paXyHOK BJIACHUX KOINTIB i 3 JJO3BOIY OPEHIOIABIIS MOJIMIICHHS
OpEHIOBAaHOTO MaifHa (pEKOHCTPYKIIis OyaiBIi abo cropy/u, 3aMiHa yCTaTKyBaH-

862 To6ipuenko L. I'. Bubpane. Kuis: Ocsita Yipainu. 2013. 544 c.
663 3emenbubiii kogeke YCCP ot 29.11.1922 r. [ocranosnenue Beeykpaunnckoro Llentpansroro UcnonnurenbHoro
Kommurera (Yrparun cuiy). URL: http://search.ligazakon.ua/l_doc2.nsf/link1/KP220002.html
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HS TOIIO) a00 OyAiBHUIITBAa Ha OpPEHIOBaHINH AUITHII OyJiBeNb i cHOpy ITicis
MPUITHHEHHS JOTOBOPY OPEeHI» Y (hopMi BiIIIKOAYBaHHS 3pO0JICHUX 3 Mi€I0 Me-
TOIO HeOOX1THHUX BUTpaT. BoaHouac mepenbavaBcs i 3axXHCT IIPaB OPEHIONABLS Y
pasi ImpoBeJeHHsI OpEH/apeM IOJIMIIeHb, BUKOHAHUX OpeHaapeM 0e3 J03BOIY
OpEH/IONABIS i HE BINIMPHUX O€3 MIKOIU I OPEHAOBAHOTO MaifHa, OCKiIBKH
BapTICTh TAKUX MOJIMIICHb BiIIKOYBaHHIO HE ITiJsraa.

OxpiM 3a3Hau€HOro, NMpaBa OPEHIO/ABIS NIISIXOM BUMOTH ILOJO 3MiHH abo
PO3ipBaHHs JOTOBOPY UM YKa30M INepeadadanucs: SKIIo OpeHIap KOPUCTY€ETh-
sl MaifHOM He BiJITOBIZTHO 0 JOTOBOPY a00 NpHU3HAYeHHS MalfHa; SIKIO0 OpeHIap
YMHUCHO a00 3 HE0OepEeIKHOCTI MOTipIIye CTaH MaifHa; SIKIIO0 OpPEHJap He BHOCUTh
OpEH/IHY IUIATy HNPOTATOM CTPOKY, OOYMOBIEHOT'O JJOTOBOPOM; 3a HOTIpIICHHS 3
BUHH OpEHIAPs 3eMENIbHUX YTib, 3HIKCHH] POJIOYOCTI IPYHTIB, BUKIIIOUEHHI IIPO-
TSATOM TPUBAJIOTO Yacy OPEHAOBAHHUX 3eMeJb 3 000POTY.

Oxpemo rependadgaBcst M YKa30M 1 3aXHCT PaB OpeHAAps IUITXOM BAMO-
TH IOJ0 3MiHM a00 pPO3ipBaHHS JOTOBOPY, SKIIO OPEHIOAABElb HE NPOBOIMTH
OHOBJICHHS MaifHa, 10 € HOTO 000B’SI3KOM; SIKIIO MaliHO Yepe3 00CTaBHHH, 3a AKi
OpeHJap He BifNOBIJIa€, ONMMHUTHCS B CTaHi, HEIPUIATHOMY JJIsl BUKOPHCTAaHHS;
SKIIO YaCTHHA OPEHIOBAHOIO MaiiHa BHSABHUTBHCS 3aiBOKO ISl 3IIHCHEHHS METH,
nepe10a4€HOT IOrOBOPOM, a TAKOXK y BUIAAKAX JOCATHEHHSI HUM IIEHCIHOTO BIKY
YM HacTaHHS Hempane3naTHocTi. HazBanuM Yxa3om mepenbadaBcst 3axucT 1 iH-
IIKX TIpaB CTOPiH B I0TOBOPi OpeH I 3eM1i®,

[Mopank1i KpokK Ha NULAXY 3a0€3MEUeHHS 3aXUCTY TpaB OpPEH/IapiB Ta OPEH/I0-
JIaBIIiB 3€MJIi B YMOBax BiJHOBJIEHHsSI OPEHIHUX BIIHOCHH TaKOX OYJIH CIIPSIMO-
BaHi Ha 30aJlaHCYBaHHsI MPaB Ta IHTEPECIB IUIIXOM ITiJBUIICHHS 3HAYESHHS JI0T0-
BOpy. 30KpeMa, y TepBicHi# penakiiii 3akony Ykpainu «IIpo opeHIy 3emiti» Bif
06.10.1998 p. wis 3aXUCTy eKOHOMIUHUX TIPAB ICHYBAJIH TOJI0KEHHS 1100 BUOO-
Py CTOpOHaMH ITPUHHATHOI ()OPMHU TUIATH — TPOLIOBOI, HATYPAIbHOT, BIAPOOITKO-
BO1 a00 moenHaHHs OyIb-SIKUX 13 HUX. Po3Mip opeHaHOT maT 3MiHIOBaBCs y pa-
31 3MIHM CTaBOK 3€MEJIBHOTO MMOIATKY (32 IHII[IaTHBOO OPEHIOAABIISI 3eMJIi, SIKIIIO
iHIIIe HE TependadeHo JOroBopoM) abo MOTiPIIEHHIO SAKOCTI 3eMJIi (3a iHILIaTHBOIO
opeHaaps 3emuti). 3aXHCTy MpaB OPEHIOMABI)I CHPHUSIIO NMPaBO HA OTPUMAHHS
OPEHITHOI TUIATH 32 6 MICAIIB Y pa3i JOCTPOKOBOTO PO3ipBaHHS JOTOBOPY 3 iHimia-
THBH OpEHIAPA.

I3 HaOyTTSIM CTOpOHAMU MEBHOTO JJOCBILy Y BUKOPHCTaHHI IOTOBIPHOTO 3aXH-
CTy Ta 3 MipKyBaHb ITyOJIIYHOTO iHTEpecy 100 ONOAATKYBAaHHS JOXOMIB, 32 3a-
raJbHUM IIPABHJIOM, 3aIIPOBa/DKEHa IPOIIOBa opMa OIUIaTH 3a JIOTOBOPOM OpPEH-
1M 3emiti. Po3paxyHok y HaTypasibHii (JopMi MaB BiJIIOBiaTH TPOIIOBOMY EKBi-
BaJICHTY BapTOCTI TOBapiB 3a PUHKOBHUMH IliHAMU Ha J]aTy BHECCHHS OPEHIHOI
IUIaTy. 3apa3oM 3MiHa IM0JJaTKOBOrO 3aKOHO/IABCTBA BXKE HE HaJlaBajia OPEH/10/1aB-

564 [Ipo openny i openni Binnocunu 8 CPCP. Va3 [Tpesunii Bepxosnoi Panu CPCP Bin 7 kitas 1989 p. Bidomocmi
Bepxosnoi Paou CPCP. 1989. Ne 15. C. 105 (BrpaTus uMHHICTB).
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II0 1IpaBa BUMAraTy MEperisiy po3Mipy OpeHIHOI MIaTH, BIIHOCSYM 3a3HAUYEHY
obcraBuHy A0 (haKTOpiB HOTO MiAMPUEMHHUIIBKOTO pU3KKY. IIpoTe mocuneHHs 3a-
XHCTY €KOHOMIYHUX IIPaB OPEHIOIABIIB 3eMeJb 3IIHCHIOBAIOCS Y 1HIIHNI Cc1I0Ci0.
[o-mepmie, opraHizamiiiHe MpaBO BUMAaraTti Iepenavi 3emii y pasi IMpUIHHEHHS
TEepMiHY i1 OpEeHAN OTPUMAJIO JOAATKOBUH 3aXUCT NUITXOM HaJaHHS HOMY €KOHO-
MIYHOTO TIpaBa MO0 BiIIIKOAYBaHHS 30MTKIB Y pa3i HCBUKOHAHHS 3000B’s3aHHS
3 60Ky openpaps. Ilo-apyre, opeHI0aBII 3eMeTb HECITbCHKOTOCIIONapCHKOTO MTPH-
3HA4YEHHs y pasi po3ipBaHHS JOTOBOPY 3 iHILIATHBU OpeHIaps OTPUMAIH IIPaBoO
BUMaraTu piyHUH Po3Mip OpEHIHOI IUIaTH SIK KOMITEHCAIlilo 30MTKIB (peaaKmis
3akony Bix 05.11.2003 p.)%®.

[TeBHOi TpaHchopMaIlil 3a3HAB 3aXHUCT OP2aHI3AYItIHUX TIPAB CTOPIH JTOTOBOPY
openau 3emili. Y nepBicHil peaakuii 3akony Ykpainu «IIpo openay 3emii» cro-
CTepiraBcs JCSKH HaXWi y OiK MyOJIIYHOTO IHTEpeCy Ta IHTEepeciB OpeHaaps.
3oKkpema, miJicTaBu CyOOpeH M 3eMJTi BUPILITyBaJIKCsl HA HOPMAaTUBHOMY PiBHI, I10-
TIPY HEBUPA3HICTH ITyOJIIYHOrO IHTEPECY L1010 KOHTPOJIFO Ha 1ii JUISHII OPEHIHUX
BITHOCHH 1 HETPABOMIPHICTH OOMEKCHHS CBOOOIH PaBa BIIACHOCTI OPEHI0IaB-
IS Ta IpaBa CaMOCTIHHOTO TOCHOAAPIOBaHHs opeHaaps. OpeHmoaaBels 30008’ 13y-
BaBCA 3a3HAYATH y TOTOBOPI BCi OOTSDKEHHS, IO Mae 3eMelbHa AiISHKA Ta, 3a
MOXKIIUBOCTI, He 30UIbIIYyBaTH iXHil 00CST, iHAKIIE OpeHap MaB MPAaBO BUMara-
TH PO3ipBaHHS IOTOBOPY ab0 3MEHIIEHHS OPEHOHOI IUIaTH, 10, IMO-Tepire, 00-
ME)XXyBaJI0 OPEHIOMABII Y BHOOPI CIIOCOOIB PO3MOPSAIKEHHS HAJIECKHOI0 HOMY
3eMEJBHOI0 JIITHKOIO, TO-IpyTe, HAALIIIO OpeHIapsl CTaTyCoOM IpPiOPUTETHOTO
KOHTpAareHTa.

3minamu Big 05.11.2003 p. 3a3HadeHi BUKPUBICHHS OalaHCYy MIX 3aXHCTOM
myOMiYHUX 1 IPUBATHUX IHTEPECiB OPCHIONABII Ta OpeHIapst OyJIM BHIIpaBICHI
LIJISIXOM 3HIDKEHHS PIBHS HOPMAaTHBHOTO PETYJIIOBaHHS CyOOpEH/IM 3eMIIi Ta 3Mi-
HU KOHCTPYKIIi1 B3a€MOBITHOCHH MK OpeHJapeM, OPEHIOABIEM 1 TPETIMU 0CO-
6amu, 110 MalOTh IpaBa Ha 3eMENIbHY AUISHKY, 3aBISKH SIKii OpeHII0JaBelb K
YUYaCHHUK CKJIaJTHOTO JIOTOBIpPHOTO 3B’53Ky Ma€ 3a0e3MEeYUTH peati3alilo IpaB Ha
3eMelNbHy JUISHKY 32 BciMa YKJIaJeHUMH 3 HUM JIoTOBOopaMu. BojgHouac BigHOB-
JIIoBasiacs PiBHICTb YCiX KOHTPareHTiB OPEHI0AaBIISI 3EMIIL.

IcToTHUX 3MiH 3a3HANO PEryJIOBaHHS OpraHi3alifHUX IpaB CTOPIH JOTOBOPY
OpEHM 3eMJIi 3 OISy Ha NpUiHATTS 3akoHy Ykpainu Big 05.12.2019 p. «IIpo
BHECEHHSI 3MiH JI0 IESIKUX 3aKOHOJIaBUMX aKTiB YKpaiHu 11070 NpoTuaii peiaep-
ctBY»%%, sIKM GyJ10 CyTTEBO MOAM(iIKOBAHO HOPMATUBHE 3a0€3MEUEHHS 3eMENb-
HO-OPEHHUX BIJIHOCHH.

3okpema, 3a3naueHuM 3akoHoMm 3K Ykpainu nponoBueHo cT. 126-1, sika pery-
JIIOE TIMTaHHS TIOHOBJICHHS PS/Iy LMBLUIBHO-TIPABOBUX JIOTOBOPIB, 30KpeMa J0ro-
BODIB OPEH/IN 3eMENTbHUX JISTHOK.

865 TTanactok O. C. 3aXUCT MpaB OpeHIaps Ta OPEH/I01ABII 3eMIi: JIUC. ... KaHl. Fpu. Hayk 3a crell. 12.00.06. Kuis,
2020. URL: http://idpnan.org.ua/files/2020/panasyuk-o.s.-zahist-prav-orendariv-ta-orendodavtsiv-zemli.docx

666 3aK0H Vkpainu Big 05.12.2019 p. «IIpo BHeCEHHs 3MiH 10 A€SKHX 3aKOHOJABYMX aKTiB YKpaiHH IIOJ0 MPOTHIIL
peiinepctBy». URL: https://zakon.rada.gov.ua/laws/show/340-20#Text
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Po3zoin 5

111 HOpMa BU3HAYaE, 1[0 CTOPOHHU Y JIOTOBOPI OPSHIM 3€MEJIbHOT JUISHKU MO-
KyTb OyTH JTOIATKOBO NependadyuTH yMOBY PO IIOHOBJIEHHS TaKOr'o JIOrOBOPY.
V pasi, SKII0 yMOBa PO MTOHOBJIEHHS JOTOBOPY OPSHIM 3€MIIi 3aKpillJieHa y J0-
TOBOPi OPEH/IN 3eMJIi i CTOPOHH HE MAlOTh 3allepeueHb, TO TaKe IOHOBJICHHS Bill-
OyBa€eTbCsl aBTOMATHYHO, JIp)KaBHA PEECTpallisi peYoBOro NpasBa OPEHIH B LIBO-
MY pa3i IPOJIOBXKY€ETHCS HAa TOW CAMHH CTPOK.

CropoHa I0roBopy, ska BHSABMIIA OaXkaHHS CKOPHCTATHCS CBOIM IIPaBOM BiIMOBH
BiJl TOHOBJICHHS IOTOBOPY HE MMi3HIIIE 5K 32 | MicsIb IO IaTH 3aKiHYCHHS [IiT TaKO-
T'O JJOrOBOPY MOBHHHA ITOJIATH /10 J{eprkaBHOTO PEECTPY PEUOBHUX IPaB Ha HEPYXOMe
MaifHO 3asBy PO BUKIIIOUEHHS 3 PEECTPY BiJIOMOCTEH IPO ITOHOBJIEHHS IOTOBOPY.

VY pasi HemomaHHs Takol 3asiBY Ta IiCIs HACTAHHS BIAMTOBITHOI JaTH 3aKiHYCH-
Hs J1ii JOroBOpY, JiepKaBHa peECTpallisi peyoBOro MpaBa OPEHAN MPOIOBKYETHCS
Ha TOW caMuil CTPOK.

Take HOpMaTHBHE PEryJIIOBaHHS MOHOBJICHHS JIOTOBOPY OPEHIM 3eMili, 0e3-
YMOBHO, CIIPHATHUME CTAJIOCTI OPEHIHHUX BiJHOCHH Ta yOe3neyuTh opeHuaps Bil
MIOMUIIOK, SIKI iCHyBasi y nonepeaHii pexakuii ct. 33 3Y «IIpo openumy 3emii»,
sika Xou i Mana Ha3By «IIOHOBJIEHHS IOTOBOpPY OpEeHIH 3eMIi», aje ii YacTHHU
nepia—1’sita peryIioBalli IEPeBaXKkHe IIPaBO OPEHIAPs Ha YKIAJAEHHS AOTOBOPY
OpEH/IM Ha HOBHUII CTPOK, a IIPO IIOHOBJIEHHS JOTOBOPY y pa3i NPOJOBKEHHS KO-
PUCTYBaHHS 3€MEIBHOIO NISTHKOIO 1 32 BiZCYTHOCTI 3allepedeHb IIOAO0 TaKOTO
KOPHUCTYBaHHS OPSHAOJABIIEM HIIIOCA Y 4. 6 Ii€l cTaTTi.

L1 cxeMa HOPMATHBHOTO PETYIIOBAHHS PI3HUX 32 CBOEIO CYTTIO OpraHi3arliii-
HUX TIpaB OPEHAAPS MPU3BOIMIA IO TOTO, IO OUIBIIICTH i3 HUX TIOMHIIIKOBO BBa-
JKald, MO y pa3i BiICYTHOCTI KOHKYPEHIIIi IIO/I0 OPSHIN 3eMENbHOI IUISHKH 3
IHIIMMY OpEHIapsIMU ISl IPOAOBKEHHsI JOTOBOPY OPEHIU Ha HOBHH CTPOK JO-
CTaTHBO IPOJIOBXKECHHS! KOPUCTYBAaHHs 3€MEIBHOIO NUISHKOIO MICIs 3aKiHYCHHS
CTPOKY JIOTOBOpPY OPEH/IH 1 BiICYTHOCTI MIPOTSTOM OJJHOTO MICSIIS MICIIST 3aKiH9ICH-
HSI CTPOKY JIOTOBOPY JINCTA-TIOBIIOMJICHHS] OPEH/I0/1aBIIs TIPO 3aIllePEUEHHS Y I10-
HOBJICHHI JIOTOBOPY OPEH/IN 3eMJIi.

Ha nomumnkoBicTh Takoro TIyMadeHHs HEOJHOPA30BO BKa3yBaB BepxoBHmit
Cyn. 3okpema, y Ilocranosi Benukoi Ilanaru Big 10 xBitHs 2018 p. y cmpasi
Ne 594/736/178-11 BUCTIOBIICHO TaKy MPaBOBY MO3HUIIIO: «/lJisl TOHOBJICHHS JIOT0-
BOPY OpPEHIIM 3eMJTi 3 iICTaB, nependadcHux 4. 6 cT. 33 3V «IIpo openmy 3emiiy,
HeoOXiJJHa HAasBHICTh TaKMX IOPUINYHHX (DaKTIB: OpeHAAp HAJIS)KHO BUKOHYE CBOI
000B’SI3KHM 3a JIOTOBOPOM OPEH/IW; A0 3aKiHUEHHS CTPOKY Jii I0OroBOpY BiH IOBi-
JIOMHUB OPEH/IO/IaBIIsl Y BCTAHOBJICHI CTPOKHU MPO CBil HAMIp CKOPUCTATHCS Nepe-
B)XHUM IIPaBOM Ha YKJIaJICHHsI IOTOBOPY Ha HOBHMM CTPOK; J0 JIMCTA-TIOB1IOMIICH-
HSl OpeHIap 0JaB MPOEKT I0JaTKOBOI YO, TPOJOBKYE KOPUCTYBATHCS BH/Ii-
JICHOIO 3eMEJIbHOIO AUITHKOI; OPEHI0aBelb IINCHMOBO HE ITOBITOMHUB OpeHIAps
PO BiZIMOBY B OHOBJIEHHI JI0r0BOPY OpeHan» %7,

567 [Tocranosa Big 10.04.2018 p. Ne 594/376/17-u Bepxosuuii Cyn. Benuka [amara. URL: http://www.reyestr.court.
gov.ua/Review/73532500
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Opnnak, 3rigao 3 a63amom 2 4. 1 ct. 126-1 3K Ykpainu, Bka3aHi BUIIE MTPaBH-
Jla 1I0/10 ITOHOBJICHHS JIOTOBOPIB OPEHJIM 3€MJIi HE 3aCTOCOBYIOTBHCS JIO JIOTOBO-
PiB OpeHIM 3eMEeNbHUX JUISTHOK JIep)KaBHOI YM KOMYHAJIbHOI BJIACHOCTI (BHHS-
TOK — Ha TaKil AUISHIN 3HAXOJUTHCS HEPYyXOMEe MaifHO OpeHIaps).

Ha namy mymky, Take ocOOJMBE PEryJIOBaHHS BiJIHOCHH OPEH/IN 3aJIEKHO
BiJ] CTAaTyCy BJIaCHHMKa 3€MEIIbHOT AUISHKU HE € BUIPABIAHUM Ta HE Y3TOIKYETb-
cs1 i3 ycraHosiaeHuM cT. 13 Koncrurymii Ykpainu ta 4. 3 ct. 318 LK Ykpainu
MIPUHIIATIOM PIiBHOCTI Cy0’€KTiB MpaBa BIACHOCTI MepeT 3aKOHOM.

{ono woBoi penaxii ct. 33 3Y «IIpo openmy 3emii», TO 3aKOHO/IABELb 3aJIH-
KB TIOJIO’KEHHS TIPO TIepeBakHe MPaBO OpeHaps Ha YKJIaJeHHs IOTOBOPY OpeH-
JIM 3eMJII Ha HOBHI CTPOK. AJie BUKOPHCTAaHHS TaKOTO MEPEBaXKHOIO MpaBa BKe
HE BIHCYETHCS B «IIOHOBJICHHS JOTOBOPY OPEHIM», K€ TETEp BUHECEHO B OKpe-
My ctarTio 32-1 (sKa 31 cBoro 60Ky Bimcmmae 1o cT. 126-1 3KY). 3 ypaxyBaHuAM
TOrO, IO «Y pa3i HeJOCSTHEHHS JOMOBJICHOCTI IOJI0 OPEHAHOI IJIaTH Ta 1HIINX
ICTOTHHX YMOB JIOTOBOPY IepeBaXKHE IPaBO OPEHAAps Ha YKIAAEHHS IOTOBOPY
OPEHM 3eMJII IPUITUHIETHCS.

OxpiM TOro, M 3aKkoHoM a63. 3 4. | cr. 15 3V «IIpo openay 3emii» BuKIia-
JICHO y TaKill penakuii: «/lara ykimaneHHs Ta CTpOK Aii JOroBOpy opeHan», a 4. 1
cT. 19 10nOBHEHO BOMA PEUCHHSIMHU TAKOTO 3MICTy: «JlaTa 3akiHYCHHS il J0T0-
BOpPY OPEHAM OOUYHMCIIOETHCS Bifl AaTH Horo ykianeHHs. [IpaBo opeHan 3emenb-
HOI TUITHKY BUHUKA€E 3 MOMEHTY JIEp)KaBHOT PEECTpallil TAKOTo Mpasay, Mo yCy-
Ba€ IepeayMOBH /ISl IITYYHOTO HPOJOBXKEHHS CTPOKY OPEHIH 3€MENbHOI JISTH-
KM IIJISIXOM TPHUBAJIOTO HE 3AIMCHEHHSI peecTparlii BiAMOBIAHOTO paBa 3a YMOBH
(haKTUIHOTO BUKOPUCTAHHS 3eMJIi 3 9acy YKIaaeHHA (IigIHCaHHSI) AOTOBOPY
OpEH[IH.

BepxoBumii Cyn Ykpaiuu y nocranosi Big 13 uepBust 2016 p., cnpaBa Ne 6-
64311c16 30KpeMa 3a3HaYMB, 110 «yYACHUKH PABOYUHY, AIMIIOBIIH 3rOAX 1010
BCIX ICTOTHHX yMOB JIOTOBOPY OPESHIHM 3E€MIIi, CKIIAJAOTh 1 MiINUCYIOTh BiAIIO-
BIHUH TIMCBMOBHH JTOKYMEHT, HaJJal0uH 3ToJli BCTAaHOBJIEHY GopMy. Bonnowac nu-
BUJIBHI 1paBa Ta 000B’sI3KHU, Ha JIOCSATHEHHSI SKUX OYJIO CIPSIMOBAaHE BOJICBHSIBIICH-
Hsl CTOPIH MiJ 4ac YKJIaJeHHs JOTOBOPIB OPEH/M, HAOYBAIOTHCS MICIsI BiIITOBIIHOT
JeprkaBHOT peectpanil. Buxoasuu 3 monoxens cr. 638 LIK Ykpainu, crareit 125,
126 3K VYkpainu morosip opeHau 3emili HaOyBae YMHHOCTI 3 JTHS HPOBEICHHS
iforo nep:aBHoi peectpariin®®® (nanesno, Bepxosuuii Cys Ykpainu y nsomy pasi
MaB Ha yBa3i BCE X JICpKaBHY PEECTpAIliio MpaBa OPEHH, a HE JIOTOBOPY).

[Ipore Takmii migxig MaB HETaTHBHI HACHIIKH CTOCOBHO 3HAYHOI KiJIBKOCTI
BIJJHOCHH OPEHJIN 3€MEJIbHUX JUISTHOK.

Cepen MpUYUH TAKUX HACIIIKIB OYyJIO Te, IO HA MPAKTHUII cama cO00I0 ycTa-
noeiieHa CT. 125 3K Vkpainu 3a00poHa BUKOPUCTOBYBATH 3€MEJIbHY AUISHKY 10
peecTparlii mpaBa OpeH M, Ha Xajb, HE CTBOPIOBAJA MEPEeIyMOB Al €(EKTUBHOTO

868 TToctanosa Bepxosroro Cyny Vkpainu iz 13 uepsrst 2016 poky y cipasi 6-643ucl6. €nunuii nepskasnuii peectp
cynoBux pimens. URL: http://www.reyestr.court.gov.ua/Review/58434343
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Po3zoin 5

3aXHCTY NpaBa OPEHI0ABI Ha MOBEPHEHHS 3€MENbHOI AISIHKHA Y CTPOK, KU
00yMOBIIIOBaBCSI CTOPOHAMH TIPH YKJIa/IeHHI (ITiITIMCaHH1) JOTOBOPY OPEHIIH.

Oco06nmBHH MPOSIB 1€ MaJIO IIO/0 3€Melb CLIBCHKOTOCIIOAAPCHKOr0 IPU3HA-
YEHHS, 30KpeMa 3eMENTbHUX JUITHOK, OTPUMaHUX (i3HYHUMHU 0CO0aMH y Iporeci
NPUBATH3ALT CUTLCHKOTOCTIOAPCHKUX 3eMelTb KOJIEKTUBHOI Ta JIepsKaBHOI BIIACHO-
cTi. 30Kpema, 3 oy Ha npudHATTS S yepBHS 2003 p. 3akony «IIpo mopsimok
BUIJICHHS B HATYpi (Ha MICLUEBOCTI) 3eMEJIbHUX AUISTHOK BJIaCHUKAaM 3eMEIbHUX
yacTok»®®® mowanocs mMacose nepeykiiaaeHHs JOrOBOPIiB OPEHIH 3eMENBHOI 4acT-
Kk (1ar0) Ha JOTOBOPH OPEHAM 3eMENIbHOI NIISHKH. BomHoyac came 3eMileKopu-
CTyBayi — CUTbCHKOTOCIIOIAPChKI TOBAPUCTBA, (pepMepChKi TOCIOIapCTBa TOIIO, —
siKi OyJM CTBOpEHi Ha 0a3i KOJNHIIHIX KOJIEKTUBHHUX CLIIbCHKOTOCIIOAAPCHKUX Miji-
NpUEMCTB, Opasiu Ha cebe opraHizaniiHi Ta (piHaHCOBI BUTpaTH Ha 0(OPMIICHHS
JIepyKaBHHUX aKTiB Ha MPaBO BIACHOCTI 3eMEIbHUMH AUISHKAMH, 10 BXKE mepedy-
BaJIM y IXHbOMY KOpHCTyBaHHI. OHaK Iporec NepeyKiIageHHs J0roBOpiB, IIOro-
TiB 1X peecTpallii, 3aTsAryBaBCsi HA POKH, Xoua (HAaKTHYHO BOHU IMPOIOBKYBAIH
BUKOPHCTOBYBATH 3€MEJIbHI JUITHKH Ta CIUIa4yBaTH OPCHIHY IIIaTy 3a HUX.

VY mepeBakHiH OLTBIIOCTI BUMAAKIB Taka CUTYAIlis BIAIITOBYBajia OOHUIBI CTO-
POHH JJOTOBOPY — OpEH/Iap MaB 3MOT'Y IIPOBAANTH TOCTIOAPCHKY AiSIBHICTD 3 BU-
POOHHMIITBA CLTBTOCHIIPOAYKIIil, OpEHI0IaBeIlb OTPUMYBAB OPEHIIHY IUIaTy, a Horo
JUITHKA TiATpUMYBajacs B HAIEKHOMY CTaHi, ajle JOTH, JOKH OPEHIOAABEIb HE
BUPIIINB IPUIIMHUTH OPEHY 3€MENbHOT JUITHKH.

Sk mpuKiam MOKHA HaBECTH CIIPaBy, SIKY pO3TIIsiAaB AmessiniiHuil cyx Bin-
HHUIBKOI 0bmacTi 5 BepecHs 2016 p., 3a mozoBom OCOBA 1 1o IIIT «Arporipomuc-
noBa Qipma «I3is» mpo po3ipBaHHs JOrOBOPY OPEHIM 3eMii, Y sKiii Oyino Bcra-
HOBJICHO, IO JIOTOBIp opeHu ctoponu ykianu 11 tpasus 2004 p., a 3apeecTpoBa-
HUi BiH OyB Binaunpkoro perionansHoro ¢imiero A1 Lentp A3K nume 15 tpaBus
2007 poky, ToO0TO yepe3 3 pokw i 4 JIHI MICIIs HOTo MiIUCaHHs cCTOpoHaMu. BoHo-
Yac OoJiHa 31 CTOpiH He 3anepeuyBajia Toro (axTy, mo (GakTHYHEe BUKOPHCTaHHS
3eMeJIbHOT AUTAHKY mouanocs y 2004 porti, HaBITh I11e 10 MiIHUCAHHSA JOrOBODPY,
BiJl CAMOTO MOYATKY BECHAHO-TIONLOBUX pooiT®™,

3axHCT OpeaHi3ayiiiHo-eKOHOMIYHUX TIPAB TPYHTYETHCS HA TAKUX MOCTYNaTax:
1) openmap BIpaBi 3AIMCHIOBATH TIOMIMIIEHHS 3eMJIi y 0OpaHuii HUM crocib 3a
YMOBH ITUCHMOBOI 3r0JIM OPEHIOMABI; 2) HaJal0ul IMHCHMOBY 3TOAy Ha IOJIM-
IIEHHS, OpeHI01aBenb Oepe Ha cebe 30008’ I3aHHS MPUHHATH iX Ta BiAIIKOIYBaTH
OpeH/IapIo MOHECeH] BUTPATH. 3 aKIEHTYBAHHAM ITyOIiYHOrO iHTEpecy 0 IbOTO
CerMeHTa BiTHOCHH Ta JJIS 3aXHCTY €KOHOMIYHHX Ta OpraHi3alifHUX IpaB CTO-
piH TOTOBOpPY OpPEHIM 3eMJIi Ha OPEHIOAAaBIlI TOKIIAIeH] JOIATKOBI 3000B’ I3aHHS
00 MOTIEPEHKEHHS OpeHAapst PO OCOOJIMBI BIACTUBOCTI Ta HEHONIKH 3€MEIb-

669 3akon Vkpainu «IIpo MOpsOK BUIINEHHS B HATypi (Ha MiCIEBOCTI) 3eMEJBHUX JIIAHOK BJIACHUKAM 3EMENbHUX
gactok». URL: https://zakon.rada.gov.ua/laws/show/899-15#Text

670 Pimennst Anensuiiinoro cymy Binmuubkoi obmacti Binm 5 Bepecus 2016 poxy. URL: http://www.reyestr.court.
gov.ua/Review/61123832
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HOI JUISHKH, SKi B Tporeci il BUKOPUCTaHHS MOXKYTh CIPHYMHUTH €KOJIOTIYHO
HeOe3neyHi HACHiKK /ISl TOBKULIS a00 MPU3BECTH JI0 MOTIPIIEHHS CTaHy CaMo-
ro 00’ekTa opeH ¥ (3MIHU 3anpOBaPKEHI BIAMOBIIHO N0 3akoHy Ykpainu «IIpo
openay 3emii» Big 05.11.2003 p.).

3a omiHKaM# 3apyOiKHUX €KCIEPTiB, 3aXHCT MPaB OPECHAAPiB Ta OPCHIOAABIIIB
3eMuli, 110 Hapasi jaie B YKpaiHi, € 30aancoBaHiM (HeHTpaibHUM). MeTozooris
JOCIIKCHHST OXOILTIOBAJa TaKi YMHHUKH, SIK-OT: 1) CITiBBiTHOIICHHS HOPMATHB-
HOTO Ta JIOTOBIPHOT'O PEryJIIOBAaHHS; 2) CTYIIHb 3aXUCTy €KOHOMIUYHHX IpaB CTO-
piH; 3) cTymiHb 3aXKMCTy OpraHi3aliifHUX IpaB CTOPiH, 30KpeMa, Ha JOCTPOKOBE
MIPUIIMHEHHS Ta MPOJIOHTAIIO0 IOTOBOPY OpeHan 3eMili; 4) e(heKTHBHICTD CYI0BOi
¢opmu 3axucty npas cropin®’. Tlonpu nmeBHy BHOIPKOBICTh aHali3y, AKHM He
BPaxOBYIOThCSI 1HIII CKJIAJIOBI OpraHi3amiiHUX MpaB, 3aXUCT OpraHi3auiiHo-eKo-
HOMIYHHX IpaB 3arajioM Ta HeCyA0Bi (hOpMHU 3aXUCTy 30KpeMa, BiH 3aCBiI4y€ Bif-
CYTHICTh CUCTEMHHMX I€peBar JJisi OAHIET 31 CTOPIH, IO MPUTAMaHHI MPOKpPEI-
TOPCHKHM Ta TIPOOOPKHUKOBHM IIPABOBUM CHCTEMaM.

BoxHouac HasiBHICTH ()parMEHTapHOTO JUCIIAPUTETY Y MUTAHHSIX 3aXUCTY IPaB
CTOPIH 3HMXKYE HOT0 €(PEeKTUBHICTh Ta BUMArae Neperiisily yCTaIeHUX MOJICICH.
BpaxoByroun rio0anizaiiiiii npoiecH, o Bi0yBalThCs Y CyCHUIbHOMY JKHTTI
MPOTSATOM OCTaHHIX AECATUPIY Ta 00YMOBIIOIOTh TEHICHIIIIO 10 HAOIMKEHHS Tpa-
BOBUX CHCTEM Di3HHX JAEp)KaB, OPI€EHTHpPAMH IS TaKOTO TMEPeryisiAy AOIIBHO
BU3HAYNTH NMPUHLHIY, SKi 3aKJIaJIeHl Y CHCTEMOYTBOPIOIOUMX HOPMaTHBHO-TIpa-
BOBHX aKTaX HaJHALIOHAJIBHOTO Xapaktepy — KOHBEHILIT mpo 3axuCT mpaB JIto-
JIHH i OCHOBOIIOJIOKHUX cB0OO, [IpuHIMITaX Mi>KHAPOIHUX KOMEPIIHHUX HO-
TOBOPIB (CTOCOBHO 3aXHCTY IIPaB OPSHAOJABL Ta OPEHAAPS 3eMJIi Y BiJTHOCHHAX,
SIKI BUHUKAIOTh Y TOCHogapchkoMy o00oporti), [IpoTokomi mpo cTpareriuny eko-
JoTiYHy ouiHKy 10 KOHBEHMLIT Mpo OIiHKY BIUIMBY Ha HABKOJIHUIIHE CEPEIOBHILEC
Yy TpaHCKOpJOHHOMY KoHTeKcTi Ta Oprycekiii KonBeHtii npo moctymn no inpop-
Malii, y4acTb TpOMaJChKOCTI B IPOIIECi MPUIHHSTTS PIlIeHb 1 JOCTYII 0 MpPaBo-
CyJisl 3 TINTaHb, 1[0 CTOCYIOTHCS JIOBKULIS, IOJIOKEHHS SKUX PO3IIISIAIOTHCS B
exonoriuanx [upexkrtuBax €C, Bu3HaueHHX B Yromi mpo Acomiamiro 3 €C sk
MIEpPIIOYEPToBi UI BIIPOBAKEHHS (CTOCOBHO 3aXHCTy MPUBATHOTO Ta MyOJIiYHO-
ro iHTEpeCy y Bi/HOCHHAX 3 OPEH/IH 3eMi)°"2,

Y 10CcKOHAJIeHHS PaBOBOi OCHOBU 3aXUCTy IIpaB OpEHIapiB i OPEeHIOAABIIIB
MIPOTIOHYETHCS MUTSIXOM 3alPOBa/PKEHHsI y 3aKOHOIABCTBO ITPO OPEH]LY 3eMITi IIPHH-
LIUITy BU3HAHHS aKIenToM Oyb-iKol 3asBH 200 iHIIOT MOBEAIHKH, KPIM MOBYaH-
Hs1 abo Oe3xisutbHOCTI (myHKTH 2.6, 2.10-2.11 TIpuHIMITIB MIXKHAPOIHUX KOMEp-
uifiHux g0roopis®™), 10 AacTh 3MOry YHHKATH yCKJIAJHEHb I1iJ| 9ac BUPIIICHHS
IIUTaHHS IOA0 HASBHOCTI Ta HOBHOTH 3rOJH OPSHIOAABLS Ha 3iHICHEHHS OpeH-

671 Landlord and Tenant Law in Europe. URL: https://www.globalpropertyguide.com/Europe/landlord-tenant-law/b

672 TTanaciok O. C. 3axuct IIpaB OpEHJaps Ta OPEHIOJABIIS 3eMIIi: JHC. ... KaH]. IopuA. Hayk 3a cner. 12.00.06. Kuis,
2020. URL: http://idpnan.org.ua/files/2020/panasyuk-o.s.-zahist-prav-orendariv-ta-orendodavtsiv-zemli.docx

673 [TpunIMM Mi>KHAPOIHUX KOMepUilHuX gorosopis (mpunimnu YHIJIPYA (UNIDROIT)). Bepxosna Pada Yipainu.
[O@iyiiunuii caum]. URL: http://zakon.rada.gov.ua/laws/show/995_920
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Po3zoin 5

JlapeM MOJIMNIIeHb OPEHJ0BAaHOI 3eMENbHOI JUISHKY 1 CIIPUATHME BiJTHOBIICHHIO
OamaHCy y 3aXUCTi IXHIX opeaHizayilino-exoHomiynux nipaB. CIpUHHATTS TpUH-
UMY CBIZOMOTO BHOOPY, IO IPYHTYETHCSA HA OTPUMaHHI 4ecHOi iH(opMmartii npo
3eMeJbHY IUISHKY, IPIOPUTETHOCTI IMPABOBOTO 3aXKCTY HMOPYIICHOTO IIpaBa Tie-
pen BiIMOBOIO BiJl IOTOBOPY Y pasi MOPYIICHHS, a TAKOX HENPUHHATHOCTI Hal-
MIpHHX TIepeBar Uit OjHi€l 31 cTopiH noroopy (myHktH 3.7-3.8, 3.7.10 [Mpunmm-
B MDKHAPOTHIX KOMEPIIIHHUX JOTOBOpPIB) 3a0€3MeUnTh 30aJaHCyBaHHS oped-
Hi3ayitiHux TIpaB OPEHI0AABL TA OpPEHIaps 3EMJIi.

OxpeMoi yBaru 3aciIyroBye BIIPOB/KECHHS NPUHIUIY HEIPUHHSATHOCTI Haj-
MIpHUX IepeBar Juisl OfHI€T 31 CTOPIH JOrOBOPY, BIPOBAIKEHHS SKOTO 3HAYHOIO
MIpOI0 J]aCTh 3MOTY 3HU3UTH TOCTPOTY HasBHOTO JAWCOAaHCy OpraHizamiiHuX
IpaB OpeH/aps Ta OPEHI0ABIIA 3€MIIi CTOCOBHO NMUTAHHS NPUIMHEHHS OPEHIHUX
BiZIHOCHH, 00yMOBJICHOTO BaJlaMH 3aKOHOZIABCTBA 1110I0 BU3HAYECHHSI ITi/ICTaB IPH-
MTUHEHHS 1paBa BJIACHOCTI Ta MpaBa KOPUCTYBAaHHS 3eMEJbHOIO AUISHKOO (cTat-
1i 140-141 3K VYkpainu). 3okpema, BusHaveHi cr. 140 nporo Konekcy migcrasu
NMPUIMHEHHS [TPpaBa BJIACHOCTI 3ajiexarh ado BiJ BOJIi CaMOro BIAcHUKA (I1. «a»),
a00 BiJ 00’€KTUBHUX OOCTaBHH, 110 3 OTJISALY Ha 3aKOH YHEMOXKIIHBIIIOIOTH BOJIO-
JIHHS 3€MEJIbHOK MIISTHKOO, 1 JIMIIE I1. «I1» (BIAYY>KEHHS 3€MENIbHOI TIISHKH 3
MOTHBIB CYCIUIBHOI HEOOXIAHOCTI Ta IS CYCIUIBHUX MOTPeO) Ta 1. «1» (KoHpic-
Kallis 3a PIICHHSM CYJy) IOITyCKAOTh IMEBHOIO MIpPOIO CYy0’ €KTUBHHI PO3CY]T Opra-
HY, YIIOBHOB)KEHOT'O YXBAJIOBATH PIILICHHS PO IMPHUIIMHEHHS [IPpaBa BJIACHOCTI.

HaromicTs cT. 141 BU3HaYa€e 1’ ATh BUNIAJKIB, SKi IMepea0adaroTh JOCUTD IIH-
POKi MOKJIMBOCTI IS BIACHOTO PO3CYIy OpraHy, yIIOBHOBKCHOTO YXBATIOBATH
pillIeHHS PO NPHUITMHEHHS MPaBa KOPUCTYBAHHS 3€MEJBHOIO TIJISTHKOK: BHITY-
YeHHsI 3eMENBHOI TUISTHKH y BHUIIJKaX, epeadadeHux muM Koagexcom (. «6»),
BUKOPHCTaHHS 3€MEIBbHOI JUISTHKM CHOCO0aMH, SIKi CynepedaTbh €KOJOTiYHHM
BUMOTraM (T1. «I»); BUKOPHCTAHHS 3€MENbHOI AUISTHKM HE 3a IIJIbOBUM IpHU3HA-
YeHHSIM (I «I»); CHCTeMaTH4Ha HeCIUIaTa 3eMEeJIbHOr0 IMOAATKy abo OpeHIHOI
wiaTy (1. «J»); BAKOPUCTAHHS 3eMEeJIbHOI AUISIHKY y CHOCI0, 1110 CyNepevnTh BH-
MOTaM OXOPOHH KYJIbTYPHOI CHAIIINHH (TI. «E»).

3 irmoro 60Ky, cT. 32 3akoHy Ykpainu «I[Ipo opeHIy 3emii» mifcTaBaMu po-
3ipBaHHS JIOTOBOPY OPEHIM 3eMJli BH3HA4Ya€ HEBUKOHAHHS CTOPOHAMH O0OB’sI3-
KiB, Iepen0aYeHuX CTarTi 24-25 11oro 3aKoHy Ta YMOBaMH JIOTOBOPY, BHIIAJIKOBE
3HUILEHHS YM MOIIKO/PKEHHS 00’ €KTa OPEHIH, SIKE ICTOTHO IMEPEIIKOJKAE Mepe/i-
0ayeHOMy JIOTOBOPOM BHKOPHCTAHHIO 3€MEJBHOI JISHKH, a TaKOoX IMiJICTaBH,
BusHaueHi 3K Ykpainu Ta iHIIMMHU 3akoHaMu Y KpaiHu.

OTxe, (hakTUUHO 111 HOPMA 3HAYHO PO3IIMPIOE MOXKIMBOCTI OPEHI0/IABIIA 1110-
JI0 TIPUIIMHEHHS MpaBa KOPUCTYBAHHS 3€MENbHOIO JUISHKOI BHACIHIIOK pO3ip-
BaHH JOTOBOPY OpeHIM Oe3 HaJaHHS JKOAHMX TapaHTiii openaapro. Lle ymoxims-
JIFO€ 3JI0B’KMBAHHS OPEHA0JaBLEM 3eMJli IPaBOM Ha CYIOBUH 3aXHCT, HE CIIpUsE
IHBECTHUIIHHIN MPUBaOIMBOCTI YKpaiHH, 0COOJIUBO B arpapHOMY CEKTOpPi €KOHO-
MiKH. 3a IIIX YMOB IOIIWPEHHS MPUHLIUIY HETIPUHHATHOCTI HAAMIPHHUX TIepeBar
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JUTSL OJTHIET 31 CTOPIH JOTOBOPY JIaCTh 3MOTY CIPSIMYBAaTH MPaBO3aCTOCYBaHHS y
€IMHOMY pycJli 3a0e3neuenHs 6anancy opraHisaLiiHux mpas cropin®’.

Cepen mepeBar ynpoBa/UKEHHS 3a3HaueHUX [IpHHIUIIB y HalllOHAJIBHE Ipa-
Boge morie O. A. bensHeBrY 3a3Havae IXHIO 3MaTHICTH MOETHYBATH IHCTPYMEHTH
MIPaBOBOTO BIUIMBY y Takui crocib, mo0, 3 ogHoro OOKy, HE MPHUIYCKaTH He-
JOOPOCOBICHOI MOBEIHKN OYABh-KOTO 31 CTOPIH JOTOBOPY, 3 APYTOTr0, HE BUKPUB-
JIIOBAaTH CYTHOCTI MIANPUEMHUIITBA SIK PH3UKOBOI TiSUTBHOCTI Ta HE HAJTaBaTH 3a-
XHCTY JIMIIE 3 Ti€l NPHYUHHY, 10 KOMEPIIHHIN PO3paxyHOK CTOPOHH HE BUIIPAB-
naBcs®’,

Po3BuTOK y HalliOHAJIHFHOMY 3aKOHOJABCTBI MoyIoXkeHHs cT. 13 KonBeHii mpo
3aXHCT TpaB JIIOAWHHU 1 OCHOBONOJIOKHMX CBOOOJ IIO/IO NMpaBa Ha epeKTUBHUI
3aci0 IOPUANYHOTO 3aXUCTy CIPHATUME 3a0€3MEeUCHHIO TIOHOBIICHHS IIOPYLICHO-
ro mpaBa i ofiep>kaHHsl 0co000 Oa’kaHOro pe3ynbrary. BopHowac, sSIK CBiTYHMTH
aHaii3 cyoBoi npakThku €Bponericekoro Cymy 3 Mpas JIIOJMHU, TAPAHTOBAHICTh
e(EeKTUBHOT'O 3aXUCTy IOPYLICHOTO MpaBa He 3aJISKUTh BiJ TOTO, Y SIKUH cI10Cci0
3aco0U 3aXHCTy BiIOOpaXKCHI y HAIlIOHAJHLHOMY 3aKOHOJABCTBI Ta BiJ BH3HAue-
HOCTI O3UTHBHOTO pe3yJbTaTy [uis 3asBHUKa (PimenHs €Bponeiicskoro cyny 3
npaB Jonuau Big 15.11.1996 p. y cipari «Haxan nporu O6’eananoro Kopomie-
ctBa»®®). OTxke, edexTuBHUIL 3aci6 3axucTy — Lie 3acid, 0OpaHuil 3aIBHUKOM, Ta
AKMI BiH BBaYkae HAHKpAIMM 3 OIJIAY Ha CBOIO MeTy®"”,

HamionaspHe 3aKOHOJAQBCTBO MICTHTh MOAIOHY HOpPMY, 30Kpema, 4.2 cT. 16
K Ykpaiuu BCTaHOBIIIOE, IO CyJl MOXKE 3aXUCTUTH LIUBUIbHE MPaBo abo iHTepec
He JIHIIe crioco0oM, BU3HAYEHNM 3aKOHOAABCTBOM, ajle i THM, SKHil BCTaHOBJIe-
HU{ oroBopoM ado cyzoM. [IpornecyansHe rocrionapcbke Ta MUBIIBHE 3aKOHO-
JABCTBO HAMUIAE Cyn BigmoBimHuMu moBHOBakeHHAMH (cT. 5 LIIIK Ykpainu, ct. 5
I'TIK Ykpainun). Bomrouac TuckpeTHHI XapakTep MaTepialibHOI HOPMH, fKa i€
«y BU3HAYCHHX 3aKOHOM BHIaJKax» OJIOKye peaii3awliio mpaBa Ha e(eKTUBHUIM
3aci0 IOPUIMYHOTO 3aXHCTy Y TOMY PO3yMiHHI, o nepeadaueHo KoHBeHriero,
Ta HEOOIPYHTOBAHO 3BYXKY€ c(epy 3acTOCYBaHHS HEHOPMATHBHUX 3aC00iB 3aXH-
CTy IpaB OpPEHAAPsI Ta OPEHIOAABII 3eMJIi. 3apoBa/KEHHs 3a3HaYCHOI 0CO0IH-
BOCTI IpaBa Ha e()eKTUBHUI 3aci0 IOPUIMYHOTO 3aXUCTY Y HalliOHAIbHE 3aKOHO-
JIABCTBO CTBOPHTH INAIPYHTS JJISl 3aXHUCTY HE JiHiIe (HOpMaTi30BaHUX y 3aKOHO-
JIABCTBI MpaB OpeHIaps Ta OPCHIOJABIISI 3eMJIi, ajie i IHTepeciB, MOB’A3aHUX i3
UMH TIpaBaMH, 30KpeMa i THX, SKi BUXOJSTH 32 MEXIi KaTeropii «3aKOHHUIA iHTe-

674 TTanactok O. C. TIpaBoBi 3acau 3aXMCTy MPaB OPEHIAPs Ta OPEH/IONABLS B 3eMETbHIX BiTHOCHHAX. Kowcmumyyiiini
3acadu npasomeopenis i NPaso3ACMOCYBAHHA: CMAH Ma NEePCReKMusU po3sumxy: Marepiann BeeykpaiHCbKoi HayKoBO-
npakTH4HOI KoH(pepentii (Binaus, 22 kitHs 2016 p.). Binauus: JloHelpKuil HalioHaIbHUI yHIBepcuTeT iMeHi Bacuis
Cryca, 2016. C. 75-80.

675 Bensmennu O. A. TIpo npo6sieMy AuCTponopiiii B rocnoapchbKuX JOTOBIPHUX BiIHOCMHAX Ta ULIAXM il BUPilEHHS.
10 poxie 3acmocysanns 'ocnodapcvkozo kodekcy VKpainu: cyuachuti cman ma nepenekmugu 600CKOHANCHHS KOOUpIKa-
yii: 36. nonosizeil Hayk.-npakt. koH(. (14 nucronana 2014 p., m. Kuis). Oxeca: FOpua. nir., 2014. C. 159-165.

676 European Court of Human Rights. Chahal v. The United Kingdom. International Journal of Refugee Law. Vol. 9.
Is. 1. 1 January 1997. P. 86-121. URL: https://doi.org/10.1093/ijrl/9.1.86

877 Moposos E. Panukanbhuii cioci6 npasosoro 3axucry. https:/blog. liga.net/user/emorozov/article/23269
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pec», BuzHadeHoi Koncruryuiitnum Cynom Ykpainu. /logaTkoBUM apryMeHTOM
HaBEAEGHOT0 MOXKHA BBaXKATH 1 TEHACHLIIO CYJOBOI IPAKTHKHU, KOJIH CYA HE BUKO-
PHCTOBYE HaJaHe HOMY NpaBO Ha 3aCTOCYBaHHS €(EeKTUBHOIO 3acO0y IOpPHIANY-
HOTO 3aXUCTy I 3a0e3MedeHHs OajaHCy MpaB Ta iHTEPEeCiB Cy0’€KTiB OpEHIHUX
BiJJHOCHH, Ha L0 3BepTanacs yBara B HayKoBiii mreparypi®’®.

Cepen KOHIETITYaTbHUX 3acaj rependoadeHoro KonseHmier mpasa Ha edek-
THUBHUH 3aci0 IOPUIUYHOrO 3aXHCTY, IO MAIOTh CyTTEBE 3HAYCHHS IS BIOCKO-
HaJICHHS HOPMATHBHO-TIPaBOBOI OCHOBH 3aXHCTY NPaB OPEHAAPS Ta OPSHIOIABI
3eMi1i, HeoOXiTHO 3a3HAYMTH BH3HAHHS 32 HECYAOBHMH OpraHaMu IIpaBa 3Jiiic-
HIOBATH BiJIIOBITHI TIOBHOB)KeHHsI. Hacamrepen 1ie cTocyeThesl epyKaBHUX PEECT-
paTtopiB i HOTapiyciB, Ha SKUX MOKJIA/IECHO TIOBHOBAKEHHS MO0 JIEP)KaBHOI PeecT-
paii 10roBopiB OpeHu 3eMii. IXHs yuacTh y 3aXHCTi opraHizaliifHuX Npas cTo-
PiH, 30KpeMa MO0 CTPOKIB KOPUCTYBAHHS 3€MEJIbHOIO JUISTHKOIO, MOXKE CTBOPHUTH
TepeyMOBH ISl IPUCKOPEHHS NMPOBA/KEHHS, 3HU3UBILIY HAaBAHTAXXEHHS Ha CY/IH,
Ta 3a6e3reunTH 000B’A3KOBICTh JAEPKaBHOI peecTpallii 10roBopiB OPeHIH 3eMIi,
1110, 31 CBOT0O OOKY, CHPHATHME 3aXUCTy OpraHi3aliifHuX MpaB CTOPiH. AJie B IbOMY
pa3i OBHOBa)KEHHsI HECYJIOBOTO OpraHy Ta rapaHTii 3aXHCTy IpaB, SKi BiH Ha-
Jlae, MalOTh OyTH BU3HAYEHi 3 OIVIsy Ha pealbHy e(eKTUBHICTD 3aC00y IMPaBOBO-
r'0 3aXHUCTY, IKUH BiH 3a0e3meuye (a03. 5 ta 6 Pexomenaaniii Rec (2004)6 Kowmi-
TeTy MiHicTpiB Panu €Bponu nepxasam-uienam «lllogo BIockoHaneHHs Hallio-
HaIbHUX 3aC06iB MPaBOBOro 3aXMCcTy»%™®).

@dopMyBaHHIO CHCTEMHOTO MIAXOAY N0 IMOEJHAHHS HPUHLHUIIB €KOJOTTYHOT
MPUAHATHOCTI Ta EKOHOMIYHOI ZOIUIEHOCTI Y TIPaBOBOMY 3a0€3MeUeHHI 3aXHCTy
myOmiyHUX 1 MpUBAaTHUX iHTEpeciB y cdepi opeHAM 3eMii CHpUATHME BIIPOBa-
JDKEHHS Y 3aKOHOAABCTBO PO OPEHIY 3eMJIi moJioxkeHb [IpoTokoiy mpo crpate-
TiYHy eKOJIOTiuHY OIiHKY 10 KOHBEHIIii Mpo OIiHKY BIUIMBY HA HABKOJIUIIIHE Ce-
pEIoBHUINE y TPAHCKOPIOHHOMY KOHTEKCTI (fasti — [IpoTOKOI Ipo OIiHKY BILIHBY).
3okpema, metoro [IpoTokoiry € 3abe3neueHHs HacaMIiepe ] yOIigyHOTO iHTEepecy
I10/10 BUCOKOT'O PiBHS 3aXHCTY HABKOJIMIIHBOTO CEpPEIOBUINA Yepe3 3abe3neyueH-
HS TAKOTO CTaHy, KOJIM €KOJIOTI4HI MUTaHHA (BIUIMB Ha 3/I0pPOB’Sl HACEIECHHs, (II0-
pH, dayHH, Oi0JOTIYHOTO PI3HOMAHITTS, IPYHTY, KIIMaTy, [TOBITPS, BOAHM, JIAH-
madTy, MPUPOIHUX 00’€KTIB, MaTepiaJbHUX aKTHBIB, KyJBTYPHOI CIIaIIIMHN Ta
B3a€EMOJIIT MK IIMMU YHHHUKaMH TOILI0) PETEJIHO BPaxOBYIOTHCS ITiJ] 4ac po3poo-
kM r1anis i mporpam®®, Kputepismu, 3a SKMMM OL[iHIOETHCS TOTPUMAHHS My OTid-

678 Bookoa A. T'. 1110710 3aXHCTy MIpaB OPEHIONABILS 3eMeTbHOT AiNAHKU. CyuacHuii cman ma nepenexmusu po3eUmxy
3eMeIbHO20, A2PaAPHO20, eKONO2IYHO20 MA NPUPOOOPECYPCHO20 NPasa. meopis ma npakmuxa: 306. MaTepialliB HayKoBO-
npakTH4HOI KoHdpepeHuii (M. Xapkis, 7 rpyaus 2018 p.); HaunionansHuit ropuuaHuii yHiBepeutet iMeHi SIpociaBa Myn-
poro / 3a pex. A. II. I'erbmana, M. B. Ilynsru. Xapkis: TOB «O6epir», 2018. C. 54-57.

579 11010 BIIOCKOHAIEHHS HAIliOHATBHIX 3aC00iB mpaBoBoro 3axucry: Pexomenparis Rec (2004)6 Komirery MinicTpis
Paaun €Bpornu Jep;xaBaM-dieHaM, yxpaieHa Ha 114-ii cecii Komitery minictpis Bix 12.05.2004 p. Bepxosna Pada Yipai-
Hu. [Ocpiyitinuit caum]. URL: http://zakon.rada.gov. ua/laws/show/994_718

80 [Ipo parudikaito [IpoTokoiy mpo cTpaTeriddy eKoyloriuHy OuiHKy 10 KOHBEHIT Mo OLiHKY BILIMBY Ha HABKO-
JIMIIHE CEPEIOBUILE y TPAHCKOPAOHHOMY KOHTeKcTi: 3akoH Ykpainu Ne 562-VIII Bix 01.07.2015 p. Bioomocmi Bepxos-
Hoi Paou Yipainu. 2015. Ne 32. Ct. 319.
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HOTO iHTEpecy y cdepi 3eMIEKOPHUCTYBaHH:, 30KpeMa 1 3aCHOBAHOTO Ha OpEHI
3eMIli, € 3HAYYLIICTh IJIaHy ab0 MPOTpPaMU JUisl CIPHUSHHS CTAJIOMY PO3BUTKOBI;
CTYIIHb HOT0 BIUIMBY Ha peai3allilo IHIIUX MPOEKTIB ab0 pO3MOIiI pecypciB;
XapakTep eKOJIOT1YHUX HACIIAKIB, 30KpeMa WMOBIpHICTh, TPUBAIIICTh, YaCTOTHICTB,
3BOPOTHICTB, po3Max i MacmTad (HampuKiIal, MacmTadu reorpadigHoro paioHy,
SIKOTO II€ CTOCYETHCS, a00 YHCEIbHICTh HACENIECHHS, SIKOTO II€ CTOCYETHCS); PU3H-
KM TS TOBKUDIS, XapakTep ixHix HacmigkiB. Koxo HampsMiB 3eMIIeKOpUCTyBaHHS,
LIOJO SIKKX POBEICHHS CTPATEriYHOI EKONOTTYHOI OL[IHKH € 000B’SI3KOBHUM, CKIla-
Jal0Th CUTBCBKE, JIICOBE, BOIHE Ta PUOHE rOCIIONaPCTBO, CHEPreTHKa, TIPOMHUCIIO-
BICTb, 30KpeMa TipHHY0100yBHA, TPAHCHIOPT, PETIOHATBHUNA PO3BUTOK, yTHIIi3alis
BIZIXO[IiB, 3B 530K, TYPU3M, IUTAHYBAaHHS PO3BUTKY MICHKHX Ta CUILCHKHUX PaliOHIB
a00 3eMieKopHCTyBaHHsI Ta iH. HallioHanpHe 3aKOHOAaBCTBO MOKE BH3HAYATHCS
iHII cepy rocroapchKoi MisTBHOCTI, 30KpeMa 1 Ti, 0 6e310cepeHbO OB’ 13a-
Hi 3 OPEHJIO0 3eMJTi, IO/I0 SIKUX 3alPOBaKYETHCSl CTpATETivHa OIliHKa BIUIUBY.

YxBaneHus 3akoHy Ykpainu «IIpo omiHKy BIUTUBY Ha JOBKUULISD) € CyTTEBUM
KPOKOM Ha IIUISIXY CTBOPEHHS NMPAaBOBHX NEPEIYMOB JUIS 3aXUCTy IyOJTIYHHX 1
MIPUBATHUX 1HTEPECIB TAaKOX y BIJHOCHHAX 3 OPEHIH 3eMJIi, 30KpeMa, LI0/I0 3aI10-
OiraHHs IIKOJM JOBKULIIO, 3a0e3MeUeHHS eKOJIOTIYHOT Oe3MeKH, OXOPOHU JTOBKLJI-
JIs1, palliOHANIFHOTO BUKOPUCTAHHSI 1 BIITBOPEHHS IPUPOIHUX PECYPCIB, Y TpOLe-
Cl IPUHHATTS PilICHb MPO MPOBAKEHHS TOCHOAAPCHKOI AISUIBHOCTI, KA MOXKe
MaTy 3Ha4Huil BIIMB Ha A0BKiLA®l, BianosigHo 10 cr. 3 3akoHy 3iiicHEHHs
OLIIHKYM BIUIMBY Ha JIOBKULISL € 000B’SI3KOBUM y TIPOLIEC] YXBaJICHHS! PIllIEHb PO
MIPOBAKEHHSI TUTAHOBAHOI AISUTBHOCTI 10 TIOYATKY ii 3mificHEeHHS (KpiM IisUIHHO-
CTi 3 PEKOHCTPYKIii, TEXHIYHOTO MEPEOCHAIICHHS, KalliTaJbHOTO PEMOHTY, PO3-
IIMPEHHS, epenpodLTFOBaHHS 00’ €KTiB, IHIIUX BTPYYaHb y IPUPOTHE CEPEIOBU-
mie, SIKi He CIPaBIIOTh 3HAYHOTO BIUIMBY Ha JOBKIJUISA BIAIOBITHO A0 KPHUTEPIiB,
3atBepkennx Kabinerom Minictpis Ykpainu®®?, BUCHOBOK 3 OLIHKH BIUIMBY Ha
JOBKIIIIS, KpIM aHaJi3y €KOJIOTiYHOI CKJIa0BOI MisUTBHOCTI, BU3HAYA€E JOITYCTH-
MICTh / HEHOMYCTHUMICTH MPOBADKCHHS IUIAHOBAHOI ISUTBHOCTI Ta EKOJIOTidHi
YMOBH i IPOBaPKEHHS 1 TJUIATae 000B’I3KOBOMY I'POMa/ICEKOMY OOTOBOPEHHIO,
pEe3yNIbTaTH SIKOT0 MAOTh BPAXOBYBATUCS MiJl Yac BUPIIICHHS MUTAHHS [IO/I0 HA-
JaHHS J03BUILHUX JOKYMEHTIB HA TaKy MisIbHicTH .

3anpoBa/pkeHHi Y 3aKOHI MEXaHi3M MICTHTh IHCTPYMEHTH, SIKi BUKOHYIOTh
(yHKIiFO 3an00KHUKIB HATaHHS HAIUTHIITKOBHUX TpeepeH il 3aXUCTy TOro 4H
iHIIOTO iHTEepecy. 30KpeMa MO3UTHBHA OILIHKA IMPOMOHOBAaHUX OPEHAAPEM 3eMJIi
CIOCO0IB KOPUCTYBAaHHS 3eMJICIO 3aXUINAE HOTO BiJ MOXKIIMBHX IIPETEH31H 3 OOKY

%1 ITpo oninky BrUMBY Ha jgoBKiLIA: 3akon Ykpainm Ne 2059-VIII Bin 23.05.2017 p. Bidomocmi Bepxoenoi Paou
Vipainu. 2017. Ne 29. Cr. 315.

882 [Tpo 3aTBepIIKEHHS KPUTEPiiB BU3HAYEHHS [UIAHOBAHOT JisILHOCT, KA HE T IArac OLHII BIUTMBY HA IOBKi/LIS,
Ta KPUTEPiiB BU3HAYCHHS PO3LINPEHD i 3MiH HisUIbHOCTI Ta 00 €KTIB, SIKi HE IiJUIAraloTh OLIHII BILIMBY Ha JOBKLLL: [lo-
cranoBa KaGinery Minictpis Ykpainu Ne 1010 Bix 13.12.2017 p. Ogiyiiinuii gicnux Yrpainu. 2018. Ne 3. Cr. 115.

683 TTanaciox O. C. 3axucr IIpaB OpEHJaps Ta OPEHIOJABIIS 3eMIIL: JHC. ... KaH]. I0pUA. Hayk 3a cner. 12.00.06. Kuis,
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Po3zoin 5

OpEHIOJABI IIOAO IOTIPIICHHS SIKOCTI 3eMJIi; BU3HAYECHHS EKOJOTIYHHX YMOB
MIPOBAPKEHHSI TOCIIOAAPCHKOT NiSUTBHOCTI CIIPHSIE 3aXUCTY OPEHAOAABII Bij 3710~
BXKHBaHb CBOOOJIOI0 TOCIIOAAPCHKOI JisUTBHOCTI 3 OOKY OpeHIaps; IPOMaiChKe
00TOBOpEHHS € CBOEPIAHUM IHOMUKATOPOM, SKUH Ja€ 3MOTY 3alOOIrTH BHKPHUB-
JICHHIO CYTHOCTI ITyOJITYHOTO iHTEpEeCy 100 3eMJIi y MeXaxX eBHOI IpoMa/iy.

BonHowac Hapasi BiICYTHI 3arajibHi TEOPETHKO-METOAOJIOTIUHI 3acaiu JUis
OLIIHKY TIOTEHIIMHOT «3aTHOCTI» 3eMENbHUX PECypCiB OyTH BHKOPHUCTAHHMH Y
TOMY YH iHIIOMY BHJi TOCIOHAPCHKOI MisSUTBHOCTI 0e3 HaaAMIpHOI eKOJOTI9HOI
IIKO/Y, 110 3HMXKY€E €(DEeKTHBHICTD 3aXUCTy MyOJIYHUX 1 IPUBATHUX IHTEPECIB Y
cdepi openan 3emiti. Poznozin 3emens 3a GyHKIIOHATBHO-IITHOBUM MIPU3HAYCH-
HSIM, III0 ICHY€ B 3¢MEJIbHOMY 3aKOHOIABCTBI, HEOMHOPA30BO IMiIIaBABCS KPHUTHIII
3 6oky nmocmigaukiB (I1. @. Kymuawny, FO. @. [extapenko, O. 1. JIpamikoBceKui,
I. b. IearoBa Ta iH.) BHACHIIOK HOTO CIIAOKOTO TMOTEHINANy Ui 3a0e3meueHHs
€KOJIOTYHO 30a1aHCOBAHOTO FOCTIOIaproBaHHA 68,

BapTto moromutucs i3 mo3uiiero A. I'. BoOKOBOI 110,10 HEOOXiTHOCTI KOHKpPE-
TH3aLil HOPMaTUBHUX IT0JIO)KEHb CTOCOBHO BUKOPUCTaHHS MPUPOIHUX PECYpPCiB
Y TOCTIOIAPCHKIiH MiSUTBHOCTI MUITXOM IXHBOTO ITOALTY 32 KPUTEPIIMH YMOB 1 MOX-
JIUBOCTEH Oe3mocepeIHROT SKCIUTyaTallii Ha Taki, 110 MOXYTh BUKOPHUCTOBYBa-
TUCS 1151 OyIb-1KOT FOCIIOIapChKOT AiSTIbHOCTI; MOKYTh BUKOPHUCTOBYBATHCS LIS
KOHKPETHOI TOCHOAapChKOi isTBHOCT; MOXKYTh OOMEXEHO BHKOPHCTOBYBATHCS
JUISl OKPEMOI TOCIIO/IAPCHKOT TiSUTBHOCT]; HE MOXKYTh BUKOPHCTOBYBATHUCS JJIs TOC-
MOJapChKOl MisIIBHOCTI 0€3 BKIJIQJEHHS 1HBECTHIIIH, 3aCTOCYBAaHHS TEXHOJOTIH
pecypco30epiraHst TOLIO; HE MOXKYTh BUKOPHCTOBYBATHUCS JJISI TOCIIOJNAPCHKOT
JUSUTBHOCTI y HalOmmk4aomy Maitoytabomy (7—10 pokiB); HE MalOTh MEPCIEKTH-
BY BUKOPHMCTAHHS JUIS FOCTIOAAPCHKOT AisIbHOCTI®,

3acTocyBaHHS 3a3HAYEHOrO MOALTY 3eMEIbHUX PECYpPCIB CIIPaBUTh MO3UTHB-
HUii edekT, 3 omHOro OOKY, Ha 3aXMCT MpaB OpEHJAAps Ta OPEHIOAABI 3eMII,
3 IPYTroro — Ha 30aTaHCYBaHHS 3aXHCTy IXHIX MPUBATHOTO i IMyONiYHUX 1HTEpPECIB.
30Kkpema, IHTErpOBaHUH €KOJIOTO-TOCMIONAPCHKUHN MiaXi] IO OIIHKH BapTOCTi 3e-
MEJIBHOT JIUISTHKU JTaCTh 3MOTY BU3HAUUTH PiBEHb CIPaBEUIMBOI I[iHH, SKa Oyne
3ano0KHUKOM (PiKCYBaHHS Y JOTOBOPI OPEHIM 3aHMXKEHOTO PO3MIpy OpEHIHOI
IUIATH 71 yXWISHHS BiJl ONIONATKYBaHHS Ta CIIPUATHME 3aXUCTY ITyOIiYHOTO KO-
HOMIYHOTO iHTepecy. PiBeHP clipaBesTMBOI I[iHW, BU3HAYCHHI Ha IiJICTaBi €KOJIO-
rO-rOCHOAAPCHKOTO IMiAX0Y, MOKE BUKOPUCTOBYBATHCSI CTOPOHAMH SIK JIOBIJIKO-
Ba iH(pOpMallisg Ta y MOEAHAHHI 13 aHAII30M CTYICHS YHIBEPCAIBHOCTI 3eMeNbHOT
IUITHKA, TOOTO MOYIIMBOCTI ii BUKOPHUCTAHHS U151 Oy Ib-IKO1 TOCTIOAAaPCHKOL JisTh-

684 [TpapoBas cucreMa YKpauHbl: MCTOPHS, COCTOSHHE M TEPCIIEKTHBBL B 5-TH T. T. 4: MeTo10/M0rHYecKue OCHOBBI
Pa3BHTHUS SKOJIOTHYECKOTO, 3eMEJIbHOT0, arpapHoro u xossiicreenHoro npasa / noj pex. 0. C. lemirydenko. XapbkoBs:
IIpaso, 2011. 480 c.

685 PerymioBanHs 3eMeNbHUX BiJTHOCHH y Cy4acHOMY MicTi: Monorpadis / 3a pen.: B. M. Bakynenka, M. K. Opnaroro.
Kuis: Bun-Bo HAJTY, 2009. 154 c.

686 [TpaBoBasi cucTemMa YKPamHBI: HCTOPHS, COCTOSIHHE M MEPCIEKTHBBL: B 5-TH T. T. 4: MeTo0JI0rnuecKHe OCHOBBI
Pa3BHTHUSL KOJIOTHYECKOT0, 3eMEJIBHOr0, arpapHoro u xossiicreenHoro mnpasa / noj pex. 0. C. lemirydenko. XapbkoB:
Ilpaso, 2011. 480 c.
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HOCTi 200 0OMEKEHOT0 KOJIa BUIIB TisTFHOCTI, OyIb-IKAM CIIOCOOOM 200 BHKITIOY-
HO 3a YMOBH IHBECTHILIH CIIPHATHME 3aXHCTY €KOHOMIYHUX IIPaB OPEHJI0aBIIs
BiJl HaB sI3yBaHHs 1OMy HEOOIPYHTOBaHO HM3bKOI OPEHAHOI IIaTh 3 OOKYy OpeH-
Japs, M0 € aKTyaJIbHUM I BIACHUKIB HEBEIMKUX 3€MENbHUX IUITHOK. 31 CBOTO
00Ky, OpeHIAp MaTHME 3MOTY 3a3/aJIeTilb OLIHUTH JOUIIBHICTh OPEHIN KOHK-
PETHOT 3eMENbHOT AUTTHKH, BUXOJSTYX 31 CBOTX CKOHOMIYHHX 1HTEPECIB.

OOMex)eHHsI OO0 CIIOCO0IB rOCIIOIapIOBaHHs Ta BHIIB T'OCIOAAPCHKOT Hisliib-
HOCTI BIUIMBATHMYTh Ha 3aJJOBOJICHHS ITyOJIIYHMX iHTEpeciB, OB’ sI3aHUX 13 pea-
Ji3alli€r0 OpraHi3aiifHuX Ta opraHi3aliifHO-eKOHOMIYHUX MIPaB CTOPIH TOTOBOPY
opeHaM (panioHanbHe KOPHCTYBaHHs 3€MEIbHUMH pecypcamy, iHBECTYBaHHS Y
cTaJie 3eMJICKOPHUCTYBaHHs). [ cTOpiH 3a3HAYEHi 3arajbHi 0OMEKyBaIbHI YAH-
HUKH TaKOX BUCTYIAaTUMYTbh «BIANIPaBHUM ITyHKTOM) IIiJ] 4ac 3aXHUCTY iXHIX Op-
TaHi3aIlliifHUX Ta OpraHi3aliifHO-eKOHOMIYHUX MPAaB.

OTKe, BCTAHOBJICHHS] HA HOPMaTHBHOMY PiBHI 3arajlbHUX €KOJOT0-IOCIoap-
ChKHUX YMOB BUKOPHUCTAHHS 3€MITi, 3 OJJHOr0 OOKY, GOpPMYy€E MATPHIFO MOXKIHBOC-
Teil, 3 IHIIOro — 3aJIUIIAE 3HAYHUIN MPOCTIP YIS TOTOBIPHOTO CaMOpPEryJIIOBaHHS
y UYTTEBHX JUIsl CTOPIH acreKTax BiTHOCHH (I[iHa, CTPOKH, BUTPATH Ha MOJIIIIICH-
HS TOINO). 3aBASKH TAKOMY MiAXOMy MOXe OyTH, MO-TIepIe, JOCATHYTa «EKOHO-
Misi BATpaYaHHs» 3aC00iB 3aKOHOTBOPYOCTI, SIKI 4epe3 HaAMIPHY KUJIbKICTh Hapa-
31 He 3/aTHI CHIBBITHECTH IOPUAWYHI MEXaHI3MU 3 TEHACHIISIMH €KOHOMIYHHX
npouecis®’, no-gpyre, cTBOpeHe MiArPyHTs [Js rapMOHi3allil eKOIOri4HOro, 3e-
MeIILHOr0, FOCMOAPChKOr0 3aKOHOABCTBA HA KOHIENTyanbHoMy pinHi®e 68,

OTxe, y pO3BUTKY ITPABOBOI OCHOBH 3aXHCTY IPaB Ta iHTEPECIB Y BITHOCHHAX
3 OPEH/IM 3eMJIi CIIOCTEPIratoThCs EBHI 3aKOHOMIPHOCTI. 3a BHJIOM iHTEpecy, 10
CKJIAJIaB TIEPEBKHUI MPEIMET 3aXHCTY, pPyX HOPMaTHBHOI OCHOBH 3ifICHIOBAB-
Csl y HampsiMi BiJl IPUBAaTHOTO IHTEPECY OPEeHI0aBLs 10 OanaHCy NPUBATHHUX 1H-
TEpeciB CTOPiH, Bij ITyOJIIYHOTO IHTEPECY JI0 «CPEANHHOTO» iHTEpecy, 10 3aCHO-
BaHMH Ha TO€THAaHHI 30aJaHCOBAHMX NPHBATHOTO Ta IyOJIiYHOTO iHTEpeciB. 3a
piBHEM 3a0e3IeUeHHS 3aXHCTY IIPaB OPEH/IapiB Ta OPEHA0IaBIIIB 3eMJIi HOPMaTHB-
Ha OCHOBa (hopMyBajacs BiJ] JOTOBIPHOTO Ta HOPMATHBHOTO JIO 3MIIIaHOTO HOP-
MaTHUBHO-JIOTOBIPHOTO. 32 BUJIOM IpaBa Ta MOB’S3aHOT0 3 HUM IHTEpECY, Ha 3aXHCT
SIKOTO CIIPSIMOBYBABCS PETYJISTUBHHUN BIUIMB, HODMAaTUBHA OCHOBa PO3BUBAJaCs
BiJl MIPOCTIIINX €KOHOMIYHUX Ta OpPraHi3allifHUX 10 CKJIQJHUX OpraHizaiiifHo-
€KOHOMIYHHUX IMPaB.

887 [TonuepkosHbiii O. O. Heo6X0AMMOCTH COIMIacoBaHHs IOPUAMYECKMX W SKOHOMHMYECKHX aCIeKTOB KOPIOpaTH3a-
wmn. ITionpuemnuymeo, 2ocnodapcmeo i npaso. 2004. Ne 3. C. 31-37.

8% [1lanosanoa O. B. PiBni rapMoHisauii 3akoHOaBCTBa PO TOCMOAAPCHKE BUKOPUCTAHHS MPUPOJHHX PECYPCiB.
Xossiicmeennoe 3aKoH00amenbcmeo Vipaumvl: npakmuka RPUMeHeHUs u Pazeumus 8 KOHMeKCme eeponeiicko2o 6uioopa:
c0. Hayu. TpyzoB / HAH Ykpaunsl. H-T 9KOHOMHKO-TIPaBOBBIX HccienoBanuii; peakoi. B. K. Mamyros. Jonenx: FOro-
Bocrok, 2005. C. 326-332.

889 Bobkosa A. I'. KoHuenTyanbHi MpaBoBi 3acajiu €KOIOTIMHOTO MiANPpUEMHUITBA. [Ipasose 3abesneuentis po3eumKy
ma exonociunoi besnexu cycnirtbemsa: Matepiamn Beeykp. Hayk.-mpakt. koH¢. 14-15 tpaBus 2015 p./ 3a 3ar. pen.
A.T. Bo6kogoi; JlonHY. Binuuus, 2015. C. 206-210.
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Po3zoin 5

OCHOBHMMH TEHJIEHIISIMH, 110 BH3HAYaTHMYTh MOAAJbINY TpaHchopMaIiito
MPaBOBOT OCHOBH 3aXHCTY MpPaB OPEHIAPIB Ta OPEHAOMAABIIB 3eMIli, € TI00ami3a-
Iis eKOHOMIKH Ta HAOJMKEHHS MTPABOBUX CHCTEM; 3POCTAHHS PO €KOJOTIYHUX
YMHHUKIB; TOCHJICHHS OTOBIPHOTO PiBHS 3aXHCTy Ta POUIMPEHHS MOKIUBOCTEH
CTOpIH 1010 BUOOPY cocoby 3aXUCTy cBOix mpas®®.

6% TTanacrok O. C. 3axucr IIpaB OpEHJAps Ta OPEHIOABIIS 3eMIIL: JUC. ... KaHI. IOpUA. Hayk 3a crell. 12.00.06. Kuis,
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